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Van  Hoozbr  vs.  Cory. 

In  Febnuuy,  1868,  V.  leased  to  S.  a  dairy  fann,  with  the  cows  and  all  the  ^*       <  34      ^ 

snh  294 

tnree  and  dairy  implemente  thereon,  for  the  term  of  two  yean  from  the         w^    -^ 
16th  of  March  then  next,  at  the  annual  rent  of  |800,  to  be  paid  on  the  Ist  of  82h  »ll 

December.  The  lease  contained  this  clause :  "  And  it  is  fhrther  agreed  that  ^  ^1 
the  said  $800  shall  be  paid  by  the  party  of  the  second  part,  as  much  earlier 
than  the  1st  day  of  December  as  the  products  of  said  farm  can  be  marketed 
to  advantage.  And  it  is  farther  covenanted  and  agreed  between  the  parties 
that  all  the  produce  and  products  of  the  farm  and  cows  that  shall  be  raised 
and  made  each  year  shall  be  and  remain  to  be  the  property  of  the  party  of 
the  first  part,  until  the  sum  of  |dOO,  rent  of  each  of  said  years  above  men- 

•  tloned  shall  be  paid  and  said  repairs  of  said  year  shall  have  been  made, 
and  until  all  the  conditions  of  this  lease,  of  said  year,  shall  have  been  M* 
filled.  And  said  8.  shall  have  no  right  to  sell  or  dispose  of  any  of  such  pro- 
ducts without  the  consent  of  said  V.,  who  shall  be  present  to  receive  the 
money,  until  the  above  rent  shall  have  been  fully  paid  for  said  year,  and  all 
other  stipulations  and  conditions  herein  contained,  fiilfiUed.  Said  S.  is  to 
have  the  right  to  milk  and  butter  for  the  use  of  his  own  family,  and  no 
more,  till  said,  rent  is  paid  and  all  other  stipulations  and  conditions  for  said 
year  fulflUed." 

MM  that  the  expected  products  of  the  dairy  and  the  farm  were  the  subjects 
of  a  grant,  as  being  potentially  in  existence,  and  within  the  power  of  the 
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lessee,  at  the  date  of  the  lease ;  and  that  the  grant  to  Y.  was  absolute  and 
perfect  when  made,  vesting  the  property  in  the  grantee  the  moment  it 
shonld  come  into  existence. 

BeJd  also,  that  the  transfer  of  the  products  and  crops  to  Y.  was  absolute,  and 
attached  to  such  products  and  crops  as  they  came  into  existence,  and  V.'s 
title  could  only  be  diveste<l  by  the  payment  of  the  rent.  That  such  trans- 
fer gave  to  V.  the  right  of  immediate  possession,  not  only  as  against  the 
lessee,  but  against  all  claiming  through  or  under  him. 

ffeld  further,  that  taking  the  whole  contract  together,  it  was  evidently  the 
design  that  the  propeity  in  the  produce  of  the  farm  should  be  in  Y.  and  not 
in  S.,  until  the  payment  of  the  rent ;  and  that  the  contract,  as  thus  inter- 
preted, was  not  illegal  or  unreasonable,  nor  within  the  rule  which  prohibits 
the  selling  or  mortgaging  of  property  not  in  existence,  or  not  owned,  at 
the  time,  by  the  vendor  or  mortgagor. 

ACTION  of  trespass,  for  taking  and  carrying  away  a 
quantity  of  cheese,  the  property  of  the  plaintiff.  The 
defendant  justified  as  a  constable,  under  a  judgment  and 
execution  against  one  Nicholas  Smith.  The  cause  was  tried 
before  Mullin,  J.  without  a  jury,  at  the  Jefferson  cir- 
cuit, in  March,  1860,  and  upon  the  trial  it  appeared  that  the 
plaintiff,  in  February,  1858,  leased  to  the  debtor,  Nicholas 
Smith,  a  dairy  farm  in  the  county  of  Jefferson,  with  the 
cows  and  all  the  fixtures  and  dairy  implements  thereon,  for 
the  term  of  two  years  from  the  15th  day  of  March  of  that 
year,  at  the  annual  rent  of  $300,  to  be  paid  on  the  first  day 
of  December  in  each  year.  The  lease,  in  addition  to  the 
usual  provisions,  contained  the  following  clause  :  "  And  it 
is  further  agreed  that  the  said  $300  shall  be  paid  by  the 
party  of  the  second  part  as  much  earlier  or  sooner  than  the 
first  day  of  December  of  each  year  as  the  products  of  said 
farm  can  be  marketed  to  advantage ;  and  it  is  further  cove- 
nanted and  agreed  between  the  parties  that  all  the  produce 
and  products  of  the  farm  and  cows  that  shall  be  raised  and 
made^  each  year,  shall  be  and  remain  to  be  the  property  of 
the  party  of  the  first  part  until  the  sum  of  $300,  rent  of 
each  of  said  years  above  mentioned,  shall  be  paid,  and  said 
repairs  of  said  year  shall  have  been  made,  and  until  all  the 
conditions  of  this  lease  of  said  year  shall  have  been  ful- 
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filled.  And  said  Smith  shall  have  no  right  to  sell  or  dispose 
of  any  of  such  products  without  the  consent  of  said  Van 
Hoozer,  who  shall  be  present  to  receive  the  money  when  sold, 
until  the  above  mentioned  rent  shall  have  been  fully  paid  for 
said  year,  and  all  other  stipulations  and  conditions  herein 
contained  fulfilled.  Said  Smith  is  to  have  the  right  to  milk 
and  butter  for  the  use  of  his  own  family  and  no  more,  till 
said  rent  is  paid  and  all  other  stipulations  and  conditions  for 
said  year  fulfilled." 

The  rent  for  1858  was  paid,  and  the  cheese  in  question 
was  a  part  of  the  products  of  1859,  and  was  taken  by  the 
defendant  in  August,  1859,  he  having  notice  of  the  claim  of 
the  plaintiff.  The  judge  at  the  trial  held  that  the  plaintiff, 
at  the  time  of  the  levy  and  sale  by  the  defendant,  was  the 
owner  of  the  cheese  and  entitled  to  the  possession  thereof, 
and  gave  judgment  for  the  plaintiff  for  its  value,  from  which 
the  defendant  appealed.   • 

F.  Kernarij  for  the  appellant. 

B,  H,  Ainsworthy  for  the  respondent. 

By  the  Courts  Allen,  J.  The  plaintiff  asserts  a  legal 
claim  to  the  property,  and  must  succeed,  if  at  all,  upon  the 
establishment  of  a  legal  title  to  it.  He  cannot  recover  upon 
any  equity  as  between  himself  and  his  lessee,  and  it  is  not 
necessary  to  consider  their  respective  rights,  legal  or  equita- 
ble, as  against  each  other.  There  is  no  claim  made  that  the 
transaction  between  the  plaintiff  and  Smith  was  fraudulent 
as  against  the  creditors  of  the  latter ;  nor  was  the  justification 
of  the  defendant  put  upon  the  ground  that  the  interest  or 
title  of  the  plaintiff  was  that  of  mortgeigee  for  a  debt  not  due, 
with  a  right  of  possession  for  a  definite  time  in  the  mortgagor, 
which  was  the  subject  of  levy  and  sale  upon  execution  against 
him.  The  only  question  made  at  the  circuit  or  presented  by 
the  bill  of  exceptions,  is  whether  the  plaintiff  had  title  to  the 
property  in  dispute.     That  property  must  have  an  actual 
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or  potential  existence,  in  order  to  be  the  subject  of  a  sale  or 
mortgage,  is  so  well  settled  as  to  have  become  elementary ; 
as  is  also  the  proposition  that  at  the  time  of  the  sale  or  mort- 
gage the  vendor  or  mortgeigor  must  have  a  present  disposable 
interest  in  it.  A  thing  may  be  the  subject  of  a  sale,  although 
not  in  actual  existence,  if  it  has  a  potential  or  possible  exist- 
ence, as  the  product  or  increase  of  that  which  is  in  existence, 
and  the  right  to  it  when  it  shall  come  into  actual  existence 
is  a  present  vested  right.  If  one,  being  a  parson,  give  to 
another  all  the  wool  he  shall  have  for  tithes  the  next  year, 
this  is  a  good  grant,  although  none  may  arise ;  for  the  tithes 
are  potentially  in  the  parson.  Trees,  grass  and  corn  growing 
and  standing  upon  the  ground,  fruit  upon  the  trees,  or  wool 
upon  the  sheep's  back  are  grantable,  provided  they  are  poten- 
tially in  the  grantor.  So  growing  hops  and  growing  turnips 
are  grantable.  So  one  may  grant  all  the  wool  of  his  sheep 
for  seven  years,  but  not  of  the  sheep  which  he  shall  thereafter 
purchase.  {Shep.  Touch,  241,  2.  Waddington  v.  BriatoWy 
2  Boa.  &  Pull,  452.  Emmeraon  v.  Heeliay  2  Taunt,  38.) 
A  parson  of  a  church  may  grant  his  tithes  for  years,  and  yet 
they  are  not  in  him,  except  potentially.  (Perk.  §  90.)  In 
Beaumont  v.  Cfraney  (14  Maaa,  Rep,  400,)  the  court  held 
that  the  plaintiff  having  advanced  money  to  a  third  person 
to  enable  him  to  construct  certain  machines,  under  an  agree- 
ment that  he  should  have  a  share  in  the  machines  equal  to  his 
advances,  became  thereby  a  tenant  in  common  with  the  con- 
structor, and  acquired  an  interest  in  the  property  without 
any  manual  delivery.  If  A.  leases  land  to  B.  for  years  and 
grants  that  he  shall  have  the  actual  fruit  of  the  soil,  as  grass 
which  revives  yearly,  which  shall  be  on  the  land  at  the  end 
of  the  term,  the  grant  is  good  and  passes  the  property  to  the 
grantee.  {Hob,  132.  2  Roll,  Ahr.  48.)  The  same  principle 
is  adjudged  applicable  to  the  annual  crops,  the  fruit  of  the 
annual  labor  of  the  lessee ;  as  if  a  lessor  covenants  that  it 
shall  be  lawful  for  the  lessee  at  the  expiration  of  the  lease  to 
carry  away  the  com  growing  on  the  premises,  although  by 
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possibility  there  may  be  no  com  growing  at  the  expiration  of 
the  lease,  yet  the  grant  is  good,  for  the  grantor  had  such  a 
power  in  him,  and  the  property  shall  pass  as  soon  as  the  com 
is  extant.  {Hob.  132.  Orantham  v.  Haley y  Bacon's  Abr. 
Cfrants,  D.  3.)  So  a  valid  sale  may  be  made  of  the  wine  that 
a  vineyard  is  expected  to  produce,  or  the  grain  that  a  field  is 
expected  to  grow,  or  the  milk  that  a  cow  may  yield  during 
the  coming  year,  or  the  future  young  cow  of  a  female  animal 
owned  by  the  vendor.  (McCarty  v.  BlevinSy  5  Terger,  195. 
1  Pars,  on  Cont.  438,  note  h.)  The  grant  in  this  case  was 
of  the  cheese  expected  to  be  made  from  the  cows,  and  the 
products  expected  to  be  raised  upon  the  premises  then  de- 
mised to  the  grantor ;  and  the  products  of  the  dairy  and  farm 
were  as  properly  the  subjects  of  a  grant  as  potentially  in  ex- 
istence and  within  the  power  of  the  grantor,  as  the  com  that 
should  be  growing  at  the  expiration  of  the  term  in  Grantham 
V.  Haley  J  the  wine  expected  to  be  made  from  the  fruit  of  the 
vineyard  to  be  grown,  or  the  grain  to  be  thereafter  grown,  or 
the  future  young  of  the  animal.  Here  the  grant  is  absolute 
and  perfect  when  made,  vesting  the  property  in  the  plaintiff, 
the  grantee,  the  moment  it  should  come  into  existence,  or  in 
the  language  of  the  books,  ^^  as  soon  as  it  was  extant.'^  The 
thing  granted  had  a  potential  existence,  and  the  hopes  or  ex- 
pectations of  means  founded  on  a  right  in  esse  was  the  object 
of  sale.  (2  Kent* 8  Com.  468,  note  a.)  Wood  v.  Lester ,  (29 
Barb.  145,)  is  very  analogous  to  this,  and  upheld  the  judg- 
ment given  at  the  circuit.  A  mortgage  was  there  given  to 
Becnre  the  payment  of  the  purchase  money  of  a  farm,  and  it 
provided  that  the  mortgagor  should  deliver  all  the  wood  he 
might  cut  upon  the  mortgaged  premises,  upon  the  line  of  the 
New  York  Central  Rail  Boad,  at  the  places  designated  by  the 
company ;  that  the  mortgagee  should  have  a  lien  upon  such 
wood  for  the  purchase  money  until  the  same  should  be  paid ; 
and  a  similar  lien  upon  the  crops  &c, ;  that  the  mortgagee 
should  have  the  right  to  demand  and  receive  from  the  rail 
road  company  three  dollars  for  every  cord  of  wood  so  deliv- 
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ered ;  and  that  the  mortgagor  should  from  time  to  time,  on 
the  demand  of  the  mortgagee,  execute  and  deliver  to  him  such 
chattel  mortgage  or  mortgages  as  might  be  necessary  to  per- 
fect and  perpetuate  the  lien  until  the  purchase  money  should 
be  fully  paid  in,  &c. ;  and  it  was  held  that  this  was  a  valid 
agreement,  and  although  it  could  not  take  eflFect  until  the 
wood  should  be  cut  and  severed  from  the  freehold,  yet  it  at- 
tached instantly  as  the  wood  became  personal  property,  and 
that  it  should  be  enforced  against  the  mortgagor  and  all  per- 
sons claiming  from  or  through  him  with  notice  of  the  lien 
thus  created.  It  is  true  it  was  enforced  as  an  equitable  lien 
on  the  foreclosure  of  the  mortgage,  but  it  was  established  as 
a  lien  created  by  the  contract  and  agreement  of  the  parties, 
and  the  property  then  only  potentially  in  existence  as  personal 
property  was  treated  as  the  proper  subject  of  a  contract  which 
gave  the  plaintiff  a  vested  interest  in  it  as  soon  as  it  came 
into  existence.  The  agreement  in  the  case  before  us  is  clearly 
distinguishable  from  that  in  either  of  the  cases  cited  from  the 
Massachusetts  Reports,  (Butterfield  v.  Baker,  5  Pick.  522 ; 
Munaell  v.  Caretv,  2  Cushtng,  50.)  In  neither  case  was  the 
transfer  absolute.  In  the  case  last  cited  the  agreement  was 
that  in  case  of  default  in  the  pajrment  of  the  rent  the  lessor 
was  to  have  all  the  crops  &c.  to  dispose  of  as  he  saw  fit.  The 
property  had  been  taken  before  default  in  the  payment  of  the 
rent.  Wilde,  J.  very  properly  says,  "  At  that  time  the  les- 
see had  neither  the  property,  nor  the  possession,  nor  the  right 
of  possession  in  the  produce  taken  ;  and  if  he  afterwards  had 
acquired  the  right  of  property  that  would  not  avail  him  in 
this  action."  He  held  the  clause  in  the  lease  to  be  rather  an 
executory  contract  or  license  to  dispose  of  the  crops  and  pro- 
duce for  the  payment  of  the  rent,  and  not  a  sale  of  the  whole 
produce.  In  Butterfield  v.  Baker  the  agreement  was  that 
the  crops  should  be  held  for  the  rent  of  the  farm,  and  that 
the  lessor  might  enter  to  take  the  same  for  rent  that  should, 
be  in  arrear,  &c. ;  and  it  was  held  that  it  did  not  amount  to 
an  absolute  sale  or  mortgage,  but  a  contract  to  be  completed 
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by  a  delivery  in  order  to  affect  creditors  and  bona  fide  pur- 
chasers. In  that  case  no  rent  was  due  at  the  time  of  the 
seizure  by  the  defendant.  In  the  case  in  hand  the  products 
and  crops  were  to  be  and  remain  to  be  the  property  of  the 
plaintiff  until  the  rent  should  be  paid.  The  transfer  was 
absolute^  and  attached  to  the  crops  and  products  of  the  dairy 
as  they  came  into  existence,  and  could  only  be  divested  by 
the  payment  of  the  rent  for  the  current  year.  This  transfer 
gave  the  plaintiff  the  right  of  immediate  possession,  not  only 
against  the  lessee  but  against  all  claiming  through  or  under 
him.  (See  also  Lewis  v.  Lyman,  22  Pick,  437.)  Taking 
the  whole  contract  together,  it  was  evidently  the  design  that 
the  property  in  the  products  of  the  farm  should  be  in  the 
plaintiff,  and  not  in  the  lessee,  until  the  payment  of  the  rent. 
The  contract  as  thus  interpreted  is  not  illegal  or  unreasonable. 
In  the  view  taken  of  the  contract,  and  of  the  character  of  the 
property  affected  by  it,  and  the  power  of  the  lessor  to  give 
title  to  it,  the  case  is  not  within  the  rule  which  prohibits  the 
selUngor  mortgaging  property  not  in  existence  or  not  owned 
at  the  time  by  the  vendor  or  mortgagor.  Milliman  v.  Neher, 
(20  Barb.  37,)  was  more  like  the  Massachusetts  cases  cited, 
and  Bockes,  J.  says,  "  Besides,  I  am  of  the  opinion  that  the 
terms  used,  that  the  plaintiff  should  have  a  lien  on  the  crops 
as  security,  do  not  import  a  sale  or  mortgage.  A  mortgage 
is  a  conditional  sale.  This  clause  of  the  lease  contains  no 
words  of  sale,  nor  any  from  which  a  sale  can  be  implied/' 
In  Cayun  v.  Eutts,  (10  Exch,  298,)  it  was  decided  that  a 
power  to  seize  and  take  possession  of  crops  thereafter  to  be 
grown,  as  security  for  a  debt,  did  not  vest  a  title  to  the  prop- 
erty until  an  actual  seizin  and  possession  under  the  power ; — 
also  clearly  distinguishable  from  this  case.  I  am  of  the  opin- 
ion that  the  judgment  should  be  aifirmed. 

MuLLiN,  J.  concurred.  Mobqan,  J.  dissented. 

Judgment  affirmed. 

[Onondaga  Gbvbbal  Tbbh,  October  2, 1860.    AUen,  Mullin  and  Morgan, 
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St.  Paul's  Church  in  Syractjsk  vs.  Fobd  and  Pomerot. 

The  owner  of  a  pew  Sn  a  church  is  not  liable  in  personamf  in  respect  to  an  as- 
sessment thereon,  unless  there  be  some  special  ground  from  which  to  infer 
a  contract  and  promise  to  pay. 

The  interest  in  a  pew,  created  by  a  lease  in  perpetuity,  is  an  interest  or  estate 
in  realty,  and  the  lessees  or  pew  owners  take  the  title  of  their  pews  as  real 
property  with  all  its  incidents. 

Where  a  lease  of  a  pew  is  executed  to  several  persons  they  are  tenants  la 
common  of  the  pew,  under  their  lease,  having  several  and  distinct  freeholds, 
and  each  being  solely  and  severally  seised  of  his  share. 

Neither  of  them  can  bind  the  other  by  an  agreement  in  respect  to  the  common 
property,  but  any  one  can  charge  his  separate  and  several  estate,  or  can 
convey  it,  or  mortgage  it,  or  become  personally  liable  upon  an  undertaking 
respecting  it. 

Where  several  persons,  who  were  tenants  in  common  of  a  pew,  signed  a  paper 
by  which  they  covenanted  and  agreed  to  and  with  the  church  that  a  former 
appraisal  of  the  value  of  such  pew  should  be  superseded,  and  that  the 
wardens  and  vestry,  dec.  might  make  a  reappraisal  of  the  value  of  said  pew 
to  any  sum  not  exceeding  $450,  and  that  the  pew  should  be  subject  to  the 
same  annual  tax  or  assessment  that  it  was  then  liable  to ;  in  pursuance  of 
which  stipulation  the  pew  was  reappraised  at  $275 ;  Jffeld,  in  an  action  against 
all  the  owners  of  the  pew,  to  collect  an  assessment  made  upon  such  reap- 
praisal, that  neither  of  the  signers  of  the  paper  became  jointly  bound  with, 
or  as  surety  for  the  others,  nor  did  any  one  of  them  charge  his  share  of 
the  pew  for  another  owner's  portion  of  the  tax  or  assessment ;  and  that  conse- 
quently a  Joint  action  could  not  be  maintained  against  all  the  pew  owners. 

ACTION  to  recover  against  the  defendants,  jointly,  $55, 
as  pew  rent  on  an  assessment  upon  pew  No.  18  in  the 
plaintiffs'  church,  valued  on  making  the  assessment  at  $275. 
The  action  was  tried  before  Allen,  J.  and  a  jury,  at  the 
Onondaga  circuit,  in  June  1860,  On  the  trial  the  plaintiff 
gave  evidence  of  its  incorporation,  and  proved  a  lease  of  pew 
No.  18  to  the  defendants,  dated  June  7th,  1852,  in  consider- 
ation of  $100  and  subject  to  an  annual  assessment  of  not 
exceeding  twelve  per  cent  upon  the  amount  of  such  consid- 
ation,  for  the  current  expenses  of  the  parish,  which  assess- 
ment the  defendants  covenanted  to  pay.  In  November,  1856, 
the  defendants  sevei-ally  and  at  different  times,  with  other 
pewholders  in  the  church,  signed  an  agreement  as  follows : 
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'^  For  a  valuable  consideration  to  me  in  hand  paid  by  St. 
Paul's  Church  in  Syracuse,  the  receipt  whereof  is  hereby  ac- 
knowledged, I  do  hereby  covenant  and  agree  to  and  with  said 
St.  PauFe  Church  in  Syracuse,  that  the  former  assessment  of 
the  value  of  my  pew  or  pews  therein  be  superseded,  and  that 
the  wardens  and  vestry  of  said  church,  or  any  committee  by 
them  appointed  for  that  purpose,  may  make  a  reappraisal  of 
the  value  of  my  said  pew  or  pews  herein,  to  any  sum  not 
exceeding  $450  on  each  pew  as  shall  be  thought  just  and 
equitable,  for  the  purpose  of  increasing  in  a  just  and  equi- 
table manner  the  annual  income  of  said  church,  the  present 
income  being  entirely  inadequate  to  the  wants  thereof,  and 
that  said  pew  or  pews  be  subject  to  the  same  annual  tax  or 
assessment  that  the  same  now  is  or  are  for  the  purposes  afore- 
said." The  pew  of  the  defendants  was  reappraised  at  $275 
in  pursuance  of  this  stipulation,  and  the  amount  claimed  in 
ibis  action  was  the  assessment  upon  this  reappraisal.  Upon 
the  trial  the  objection  was  taken  by  the  defendants  that  if 
liable  at  all,  their  liability  was  several  and  not  joint,  and  that 
a  joint  action  could  not  be  maintained  against  them,  and 
the  point  was  held  to  be  well  taken,  and  the  plaintiff  was 
nonsuited ;  to  which  the  plaintiff  excepted,  and  upon  a  bill 
of  exceptions,  pursuant  to  leave  given,  now  moved  for  a 
new  trial 

jB.  Baynety  for  the  plaintiff. 

B.  Davis  Noxon,  for  the  defendants. 

By  the  Court ,  Allen,  J.  The  action  is  brought  upon  the 
instrument  or  agreement  of  November,  1856,  and  not  upon 
the  original  lease  and  the  covenant  contained  in  it.  No  as- 
sessment or  tax  has  been  made  upon  the  pew  at  the  valuation 
in  the  lease,  but  all  the  proceedings  for  the  assessment,  as 
well  as  for  its  collection,  have  been  under  the  supplemental 
agreement.    A  very  serious  question  arises  whether  the  de« 
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fendants  are  either  severally  or  jointly  liable  personally  for 
any  assessment  upon  the  reappraisal  of  the  pew  under  the 
agreement  of  1856.  In  the  assessment  provided  for  by  the 
lease  they  were  personally  liable  upon  their  express  covenant 
to  pay.  But  the  agreement  of  1856  contains  no  covenant  or 
promise  of  any  kind.  It  is  a  mutual  consent  to  give  up  the 
old  appraisal,  and  that  a  new  appraisal  may  be  made^  and 
that  the  pews  be  subject  to  an  annual  tax  or  assessment  upon 
the  amount  at  which  they  should  be  appraised.  The  sign- 
ers do  not  agree  that  they  will  be  subject  to  such  assessment 
in  respect  to  the  pews,  or  promise  to  pay  any  such  assessment. 
Neither  is  it  an  alteration  of  the  terms  of  the  lease  or  an  agree- 
ment to  reform  the  lease  or  engraft  the  new  appraisal  upon 
it.  It  may  well  be  that  the  pew  holders  may  be  willing  to 
subject  their  pews  to  the  enhanced  lien  when  they  would  not 
be  willing  to  bind  themselves  and  their  heirs  perpetually  to 
its  payment.  A  pew  owner  is  not  liable  in  personam  unless 
there  be  some  special  ground  from  which  to  infer  a  contract  or 
promise  to  pay.  (First  Pres,  Congregation  in  Hebron  v. 
Quackenbushy  10  John,  217.)  The  express  covenant  in  the 
lease,  the  absence  of  it  in  the  substituted  agreement,  and  the 
special  provision  for  charging  the  pews  is  evidence  entitled 
to  some  consideration  that  the  defendants  did  not  intend  to 
undertake  personally  for  the  payment  of  the  assessment. 
But  the  question  made  at  the  circuit  and  presented  by  the 
billof  exceptions  is  as  to  the  joint  liability  of  the  defend- 
ants, if  liable  at  all.  The  interest  in  a  pew  created  by  a 
lease  in  perpetuity,  like  that  to  the  defendants,  is  an  interest 
or  estate  in  realty,  and  the  lessees  or  pew  owners  take  title  of 
their  pews  as  real  property,  with  all  its  incidents.  (Baptist 
Church  in  Ithaca  v.  BigeloWy  16  Wend.  28.  Shaw  v»  Bev- 
eridge,  3  HiU,  26.  Vielie  v.  Osgood^  8  Barb.  130.)  The 
defendants  were  tenants  in  common  of  the  pew  under  their 
lease,  and  they  had  several  and  distinct  freeholds.  Each  was 
•olely  and  severally  seised  of  his  share.  (4  Kent's  Com. 
367 y  8.)    Neither  could  encumber  the  estate  of  the  other,  or 
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create  any  servitude  or  easement  upon  the  common  property 
without  the  consent  of  the  other.  (3  id.  436.)  Neither 
could  bind  the  other  by  an  agreement  in  respect  to  the  com- 
mon property,  but  either  could  charge  his  separate  mid  sev- 
eral estate,  or  could  convey  it  or  mortgage  it,-  or  become 
personally  liable  upon  an  undertaking  respecting  it.  When 
the  defendant  Fomeroy  signed  the  agreement  of  November, 
1856,  he  charged  his  several  estate  or  interest  in  the  pew  with 
the  additional  rate  or  assessment  provided  for,  whether  Ford 
became  a  party  to  it  or  not,  and  if  any  personal  liability  was 
created  by  signing  the  paper  he  bound  himself  only.  The  charge 
and  liability  was  then  several,  and  not  joint.  Fomeroy  did 
not  undertake  to  bind  Ford,  or  charge  his  moiety  of  the  pew. 
When  Ford  subsequently  became  a  party  to  the  agreement 
he  undertook  for  himself  and  in  respect  to  his  moiety  of  the 
pew,  but  his  liability  and  the  charge  upon  his  share  of  the 
common  property,  resulted  from  his  individual  and  several 
undertaking.  He  did  not  become  the  surety  of  Fomeroy  or 
charge  his  share  of  the  pew  for  Pomeroy's  portion  of  the  tax 
or  assessment.  In  w  pepse  did  any  one  of  the  signers  of  the 
paper* become  joii^tly  bound  with  or,  sureties  for  the  others. 
A  joint  liability  caonot  result  from'  the  ownership  of  a  pew 
in  common,  apy  ipore  than  a  joint  liability  of  all  the  pew 
owners  results  from  a  quasi  tenancy  in  common  of  the 
whole  churcbt  The  nonsuit  was  right  and  the  motion  for  a 
new  trial  must  be  denied. 

MuLLiN,  J.  concurred. 

MoBOAK,  J.  dissented,  on  the  ground  that  the  fiiir  import  of 
tiie  transaction  is,  that  the  new  assessment  upon  the  increased 
valuation  of  the  pew,  should  be  a  charge  upon  the  defendants 
Jointly y  as  beforOt    Both  could  separately  agree  to  this. 

New  trial  denied. 

[OvovsAQA  Gmnuii  Tuy,  October  2, 1860.    AUMj  MuUin  and  Mor^ftm, 
JntUcM.] 
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When  the  facts  upon  which  an  order  of  arrest  is  granted  are  the  same  facts 
which  constitate  the  cause  of  action,  the  order  of  arrest  cannot  be  dis- 
charged ;  unless  the  defendant  clearly  makes  out  such  a  case  as  would  call 
on  the  Judge  presiding  at  the  trial  to  either  nonsuit  the  plaintiff,  or  direct  a 
verdict  for  the  defendant. 

The  decision  in  Frosi  v.  MeCarger,  (14  Bow.  Pr.  181,)  approved.  The  cases 
of  Union  Bank  v.  Moti,  <6  Ah,  816,)  Hernandez  ▼.  Camdbdy  (4  Dwr,  642,) 
and  RepuhUe  of  Mexico  v.  Arrangois^  (11  How,  Pr,  Rep,  1,)  commented  on. 

If  A.  places  an  article  in  the  hands  of  B.  to  sell,  the  proceeds  over  and  above 
the  compensation  of  B.,  to  be  paid  to  A.,  B.  becomes  vested  with  a  fiduciary 
capacity,  and  in  the  event  of  his  selling  the  article,  receiving  the  proceeds, 
and  neglecting  to  pay  over,  he  is  liable  to  arrest. 

Kor  is  the  principle  diflferent  where  a  price  is  fixed,  which  the  agent  is  directed 
to  realize,  net.  A  principal  may  limit  his  agent,  as  to  price,  without  de- 
stroying the  fiduciary  character. 

MOTION  to  discliarge  an  order  of  arrest.  The  complaint 
alleges  that  the  plaintiff,  at  divers  times  in  the  month 
of  November,  1860,  to  wit,  on  the  6th,  9th  and  12th  days  of 
said  November,  by  his  agents,  delivered  to  the  defendant, 
who  was  doing  business  in  the  city  of  New  York  as  a  broker, 
divers  bills  of  exchange  on  parties  in  England,  for  the  aggre- 
gate sum  of  £9600  sterling,,  upon  an  agreement  made  with 
the  defendant,  whereby  he  agreed  to  sell  said  bills  of  exchange 
at  certain  specified  rates  per  cent  over  and  above  his  conftnis- 
sions  for  selling,  and  to  pay  the  amounts  so  received  by  him, 
on  the  receipt  thereof,  to  Wilbur  &  Price,  agents  for  the 
plaintiff.  That  the  total  sum  at  which  said  Gracie  was 
authorized  to  sell  said  bills  of  exchange,  over  and  above  his 
commissions,  was  $45,762.22.  That  said  Gracie,  prior  to  the 
17th  of  November,  1860,  sold  all  of  said  bills  of  exchange, 
and,  on  and  prior  to  that  date,  received  therefor  the  said  sum 
of  $45,762.22.  That  said  Gracie,  on  and  prior  to  the  16th 
of  November,  1860,  of  the  said  money  so  received  by  him, 
paid  to  the  plaintiff's  said  agents  the  sum  of  $33,873.33 ; 
but  has  failed  to  pay  the  balance  of  the  money  received  by 
him  for  said  bills,  to  wit,  the  sum  of  $11,888.89,  and  has  ap- 
propriated the  same  to  his  own  use.    That  the*  defendant  is 
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indebted  to  the  plaintiff  in  said  sum  of  $11,888.89^  with  in- 
terest from  November  17,  1860,  for  said  money  so  received 
by  him  belonging  to  the  plaintiff.  The  judgment  prayed  for 
by  the  complaint  is  for  the  said  sum  of  $11,888.89  with  in- 
terest from  November  17,  1860,  besides  costs  of  action. 

• 

B  ABNABD,  J.  The  dates  of  the  delivery  of  these  bills  with 
tiie  number  thereof  delivered  on  those  dates,  the  aggregate 
amount  thereof,  the  rate  at  which  they  were  to  be  sold,  and 
the  sum  which  they  would  produce  if  sold  at  those  rates  as 
the  same  are  alleged  in  the  complaint,  will  appear  by  the  fol- 
lowing schedule. 

Date.         No.  of  bills.    Aggr.  amoxuit.    Bate  per  cent.  Sum  produced. 

1860,  Nov.  6   3     JC2500     107i   $11,992  22 
"9   6  ^   .   4600     107J   21,901  11 
12   4 '     2500     107    11,888  89 


u 


€1  iC 


Total,        .        .  $45,762  22 

payment,        .        .       33,873  33 

Balance,       .        ..      $11,888  89 

It  will  thus  be  perceived  that  the  proceeds  of  the  bUls  de- 
livered on  the  6th  and  9th  of  November  have  been  paid  to 
the  plaintiff,  and  that  this  action  is  in  fact  brought  for  ihe 
proceeds  of  the  bills  delivered  on  the  12th.  Upon  the  com- 
plaint and  an  afSdavit  supporting  the  all^ations  contained  in 
it,  an  order  of  arrest  was  obtained  by  the  plaintiff  and  the 
defendant  arrested  thereunder. 

It  will  be  seen  that  the  facts  constituting  the  cause  of  ac- 
tion and  those  constituting  the  grouiids  for  arrest  are  the 
same.  The  defendant  now  moves  on  his  own  affidavit  to  va- 
cate the  order  of  arrest.  The  plaintiff,  to  sustain  the  order, 
reads  his  own  affidavit  and  those  of  his  agents,  Jeremiah 
Wilbur  and  Joseph  W.  Price.  The  defendant's  affidavit 
does  not  contradict  or  vary  the  case  made  by  tiie  complaint, 
except  in  the  following  three  particulars :  li^t.  The  defimdaQt 
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swears  that  the  various  bills  of  exchange  were  sold  to  him  by 
Wilbur  &  Price  as  their  own  property,  at  fixed  prices,  on  a 
credit,  and  were  not  deUvered  to  him  as  a  broker  to  sell  for 
the  plaintiff,  and  to  pay  the  proceeds  of  the  sale  over  to  the 
plaintiff  or  to  Wilbur  &  Price,  as  agents  for  the  plaintiff; 
and  in  this  connection  he  sets  out  in  his  affidavit  several 
instruments  which  he  swears  were  given  him  by  Wilbur  & 
Price,  and  which  he  terms  bills  of  sale  of  said  bills  of  ex- 
change. The  following  is  a  copy  of  that  one  of  such  instru- 
ments which  refers  to  the  bills  of  exchange  delivered  on  the 
12th  of  November,  1860  : 

"  Eob't  Gracie  Bought  of  Wilbub  &  Price, 

1860.  November  13.  £2500  stg.  on  London,  at  107.00, 
$11,888.89.    Cash  Saturday,  17th," 

2d.  The  defendant  swears  that  he  did  not  know  the  plain- 
tiff in  any  of  the  transactions,  but  dealt  with  Wilbur  &  Price 
as  principals.  3d.  The  defendant  swears  that  he  did  not 
receive,  on  the  sale  of  the  bills  of  November  12th,  the  sum  of 
$11,888.89,  but  only  the  sum  of  $11,666.67.  It  is  allied 
in  the  affidavits  on  behalf  of  the  plaintiff,  and  not  contro- 
verted by  the  defendant's  affidavit,  and  therefore,  for  the  pur- 
pose of  this  motion,  must  be  taken  as  true,  that  the  plaintiff 
was  the  owner  of  the  bills  of  exchange,  and  was  and  is  enti- 
tled to  the  proceeds  thereof;  that  Messrs.  Wilbur  &  Price 
were  the  agents  of  the  plaintiff;  that  the  defendant  was  a 
broker  doing  business  in  the  city  of  New  York ;  that  Wilbur 
&  Price  delivered  to  the  defendant  the  bills  of  exchange  above 
mentioned,  at  the  dates  and  at  the  rates  specified ;  that  the 
defendant  has  sold  all  of  said  bills  of  exchange,  and  has  paid 
to  Wilbur  &  Price  the  sum  of  $33,873.33.  That  said  sum 
of  $33,873.33  is  the  net  amount,  less  commissions,  which  the 
sale  of  those  bills  of  exchange  that  were  delivered  prior  to 
November  12th,  at  the  rates  at  which  they  were  delivered  to 
the  defendant,  would  have  produced.  That  the  defendant 
has  received^  on  the  ult  of  the  bills  delivered  on  the  12th  of 


NEW  YOKK-JANUART,  1861.  28 

Barrel  v.  Chracie. 

November,  the  sum  of  $11,666.67,  which  he  has  not  pidd 
over.    The  two  questions  in  the  case  therefore  are, 

1st.  Were  the  bills  of  exchange  delivered  to  the  defendant 
on  an  absolute  sale  thereof  to  him  on  credit ;  or  were  they 
delivered  to  him  as  a  broker,  in  a  fiduciary  capacity,  to  be  by 
him  sold  for  the  plaintiff,  and  when  sold  the  proceeds  of  the 
sale  to  be  paid  over  by  him  to  the  plaintiff  or  his  agent  ? 

2d«  Was  the  transaction  one  between  the  defendant  and 
the  plaintiff  through  his  agents,  Wilbur  &  Price,  or  one  be- 
tween the  defendant  and  Wilbur  &  Price  ? 

On  these  two  points  the  case  stands  thus :  The  defendant 
swears  that  the  bills  were  delivered  to  him  on  an  absolute 
Bale  thereof  to  him,  and  that  he  never  knew  or  heard  of  the 
plaintiff  in  all  of  his  transactions  with  Wilbur  &  Price,  but  that 
on  the  contrary  all  of  his  transactions  with  Wilbur  &  Price 
were  with  them  as  principals  and  not  as  agents.  Messrs. 
Wilbur  &  Price  both  swear  that  the  bills  were  delivered  to 
ihe  defendant  in  his  capacity  as  broker,  to  sell  the  same  at 
not  less  than  a  certain  rate  over  and  above  his  commissions, 
and  to  pay  so  much  of  the  proceeds  of  the  sales  as  should 
amount  to  said  rates,  to  them  as  the  agents  of  the  plaintiff. 
They  also  swear  that  as  to  the  bills  delivered  on  the  12th  of 
November  they  informed  the  defendant  that  the  plaintiff  was 
the  owner  of  the  bills,  and  that  they  could  not  permit  him  to 
seU  them  for  less  than  107  per  cent,  net,  to  his  cnstomera, 
and  if  he  did  not  sell  for  that  amount  he  must  return  the 
bills.  It  may  be  conceded  that  the  defendant  by  his  affida* 
vits  contradicts  all  these  statements  of  Messrs.  Wilbur  & 
Price.  The  preponderance  of  the  testimony,  however,  (there 
bring  two  oaths  to  one,)  is  clearly  in  favor  of  the  plaintiff, 
unless  there  are  some  facts  and  circumstances  sustaining  the 
defendant's  affidavit  so  strongly  as  to  outweigh  the  force  of 
the  two  opposing  oaths.  The  defendant's  counsel  insists  that 
such  a  fact  and  circumstance  is  to  be  found  in  the  form  of 
the  initruments  called  bills  of  sale.    I  will  not  inquire  into 
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the  force  of  these  instraments  if  entirely  unexplamed,  l)ecau8e 
the  plaintiff  has  tendered  an  explanation. 

Both  of  the  plaintiff's  agents  swear  that  the  defendant  and 
other  brokers  are  not  in  the  habit  of  disclosing  the  names  of 
their  customers,  and  that  memoranda  in  the  form  of  the  bills 
of  sale  referred  to  in  the  defendant's  afiBidavit  are  made  for 
conyenience,  to  fix  the  sum  at  which  the  bills  of  exchange 
are  to  be  sold,  and  the  name  of  the  broker  is  inserted  be- 
cause the  name  of  his  principal  is  not  known,  and  that  it  is 
a  custom  among  agents  doing  business  for  non-resident  prin- 
cipals, and  among  brokers  who  do  not  wish  to  disclose  the 
names  of  their  customers,  to  make  out  memoranda  like  the 
instruments  caUed  biUs  of  sale  set  out  in  the  defendant's  affi- 
davit, when  it  is  well  understood  and  known  that  they  are 
acting  as  mere  agents  or  brokers,  and  that  such  was  the  case 
in  their  (the  plaintiff's  agents)  transactions  with  the  defend- 
ant. Both  of  the  plaintiff's  agents  also  swear  that  they 
always  fixed  the  price  at  which  said  defendant  might  sell  the 
biUs  of  exchange  net  over  his  commissions,  and  the  defendant 
was  allowed  for  his  commissions  all  he  obtained  over  the  price 
so  fixed  on,  and  that  the  instruments  set  out  in  the  defend- 
ant's affidavit  and  designated  therein  as  bills  of  sale,  were 
memoranda  made  merely  to  fix  the  amount  at  which  the  de- 
fendant might  sell,  and  the  defendant's  name  inserted  because 
the  defendant  did  not  wish  to  disclose  the  names  of  his  cus- 
tomers to  the  purchasers.  When  we  take  into  view  the 
clearly  proven  fact  that  Messrs.  Wilbur  &  Price  were  not 
authorized  by  their  principal  (the  plamtiff )  to  sell  on  credit, 
this  explanation  seems  to  be,  for  the  purpose  of  this  mo- 
tion, a  sufficiently  reasonable  and  proper  one,  and  these  in- 
struments, thus  explained,  do  not  add  to  the  defendant's 
affidavit  such  force  as  to  show  clearly  that  the  plaintiff  has 
no  cause  of  action.  I  use  the  term  "  for  the  purposes  of  this 
motion,"  for  I  do  not  intend  on  this  application  to  dispose  of 
the  whole  merits  of  the  controversy.  In  my  opinion,  when 
the  &cta  upon  which  the  order  of  arrest  is  granted  are  the 
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same  facts  vhich  coBstitute  the  cause  of  action^  the  order  of 
arrest  cannot  be  discharged^  unless  the  defendant  clearly 
makes  out  such  a  case  as  woul^jl  call  on  the  judge  presiding  at 
the  trial  to  either  nonsuit  the  plaintiff  or^lirect  a  verdict  for 
the  defendant ;  or  in  the  words  of  Justice  Marvin  in  the  case 
of  Frost  V.  McCargeVy  '^  the  court  should  not  in  the  class  of 
cases  we  are  considering^  (that  is,  cases  where  the  facts  con* 
stituting  the  cause  of  action  and  authorizing  the  arrest  are 
the  same,)  vacate  the  order  of  arrest,  unless  the  facts  show 
clearly  that  the  plaintiff  has  no  cause  of  action.  If  the  plain** 
tifis  raise  a  fair  question  for  the  jury,  upon  the  merits  of  the 
action,  the  court  should  not  interfere."  It  is  unnecessary  for 
me  here  to  give  my  reasons  in  full  for  this  opinion,  as  they 
will  be  found  in  the  well  considered  opinion  of  Justice  Mar- 
vin in  the  case  of  Froet  and  others  v.  McCarger^  (14  How. 
131.)  This  point  was  neither  distinctly  presented,  nor  passed 
upon,  in  the  cases  of  Gorwin  v.  Fredand,  (2  8dd,  565,)  and 
oiThe  Union  Bank  v.  Mott,  (6  Ahb.  315;)  and  those  cases 
cannot  be  considered  authority  on  this  point.  Justice  Mar- 
vin, in  his  opinion,  comments  on  the  case  of  Corwin  v.  Free^ 
landy  and  shows  that  it  has  no  application  to  the  point  now 
in  question.  He  also  reviews  the  cases  of  the  Bepublic  of 
Mexico  V.  ArangoiSj  (11  How.  1,)  and  Hernandez  v.  Car^ 
"*  nobeliy  (4  Dtiery  643,)  decided  at  special  term  of  the  superior 
court  by  Justice  Hoffman,  and  upon  good  and  valid  grounds 
dissents  from  that  justice's  conclusions  on  this  point.  There 
is  no  reported  special  or  general  term  decision  of  this  district 
upon  this  question,  and  no  reported  general  term  decision  of 
the  other  districts. 

I  am  therefore  at  liberty  to  follow  and  adopt  such  special 
term  decisions  of  any  of  the  other  districts  as  by  the  force 
and  power  of  its  reasoning  commends  itself  to  my  judgment. 
This  decision  of  Justice  Marvin  so  commends  itself,  and  is 
therefore  adopted  by  me.  la  this  case,  the  facts  constituting 
the  cause  of  action  and  authorizing  the  arrest,  are  the  same, 
and  therefore  the  affidavits  on  these  points  as  to  whether  tha 
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bills  were  delivered  to  the  defendant  on  an  absolute  sale 
thereof  to  him,  or  were  deKvered  to  him  in  his  capacity  as 
broker,  to  sell  at  not  less  tiian  certain  fixed  prices  and  pay 
over  the  proceeds,  and  as  to  whether  the  defendant  dealt  with 
Messrs.  Wilbur  &  Price  as  principals  without  knowing  that 
they  were  acting  as  agents,  or  dealt  with  them  as  agents  of 
the  plaintiff,  knowing  them  to  be  such  agents,  and  knowing 
that  the  bills  belonged  to  the  plaintiff,  raising  fair  questions 
for  the  jury  upon  the  merits  of  the  action,  and  it  not  appear* 
ing  clearly  that  the  plaintiff  has  no  cause  of  action,  the  mo- 
tion to  discharge  th^e  order  of  arrest  must  be  denied,  unless 
either  one  or  both  of  the  following  points  is  well  taken. 
1st.  Assuming  that  the  bills  of  exchange  were  delivered  to  the 
defendant  as  a  broker,  to  sell  at  prices  not  less  than  certain 
gums  net  over  his  own  commissions,  and  to  pay  the  prdceeds 
to  the  plaintiff,  did  this  transaction  vest  the  defendant  with 
a  fiduciary  character  ?  2d.  Is  this  action  authorized  by  the 
plaintiff  ? 

As  to  the  first  of  these  two  propositions,  I  shall  assume 
that  this  abstract  proposition  is  well  established  law,  viz : 
that  if  A.  places  an  article  in  the  hands  of  B.  to  sell,  the  pro* 
ceeds,  over  and  above  the  compensation  of  B.  to  be  paid  to 
A.,  then  B.  becomes  vested  with  a  fiduciary  capacity,  and  in 
the  event  of  his  selling  the  article,  receiving  the  proceeds  and 
neglecting  to  pay  over,  is  liable  to  arrest.  In  what  respect 
does  this  case  differ  from  the  one  put  ?  Here,  it  is  true, 
there  is  a  price  fixed  which  the  defendant  was  directed  to, re* 
alize,  net.  A  man  can  surely  limit  hi^  agent  as  to  price 
without  destroying  the  fiduciary  character.  It  is  not  an  essen- 
tial to  the  fiduciary  character  that  the  agent  should  be  vested 
with  absolute  discretionctry  power  as  to  the  price  at  which  he 
should  sell,  nor  that  he  should  be  paid  for  his  services  accord- 
ing to  a  customary  rate. 

In  Holbrooh  v.  Homer,  (6  How,  86,)  it  was  held  that  an 
auctioneer  who  receives  goods  for  sale,  under  an  agreement 
that  he48  to  receive  all  over  a  certain  amount  of  the  proceeds 
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for  his  compensation,  is  liable  to  arrest  for  the  non-payment 
of  the  proceeds.  The  fact  then  that  the  plaintiff's  i^nts 
fixed  the  price  at  wliich  the  defendant  might  sell,  and  allow- 
ed him  to  retain  all  above  that  price  for  his  commissions,  does 
not  destroy  the  otherwise  fiduciary  character  of  the  defendant. 
The  defendant  paying  by  his  own  check  is  urged  as  another 
consideration.  I  am  not  inclined,  however,  to  hold  that  the 
fiduciary  relation  can  be  destroyed  by  reason  of  the  i^ent'  de- 
positing the  money  he  receives  and  paying  it  over  by  his  check 
drawn  thereon,  instead  of  paying  over  the  identical  money  or 
checks  which  he  receives. 

This  first  of  the  two  propositions  is  not  well  taken. 

As  to  the  second  of  the  two  propositions,  it  is  sufficient  to 
say  that  the  plaintiff  appears  by  officers  of  this  court,  and 
that  he  has  made  an  affidavit  to  support  the  order  of  arrest 

This  proposition  is  not  well  taken. 

In  my  views  above  expressed  I  do  not  intend  to  indicate 
what  would  be  my  decision  in  case  the  action  was  submitted 
to  me  as  to  a  jury  to  pass  upon.  But  I  merely  hold  that  the 
defendant  has  not  made  out  so  clear  a  case  as  to  entitle  him 
to  a  discharge  of  the  order  of  arrest.  Upon  a  trial  of  the 
cause,  the  jury  passing  upon  the  merits  having  greater  op- 
portunities for  testing  the  truth,  will,  untrammeled  by  this 
decision,  dispose  of  all  the  issues  in  this  action,  with  which 
disposition  the  order  of  arrest  will  either  stand  or  Ml. 

Motion  denied,  with  $10  costs. 

[Nsw  ToKK  Spicial  Tsbx,  January  7, 1861.    Bartuurd,  Jostiot.] 


• 
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Yak  Alsttke  vs.  The  Pbesident,  Directors  &a  of 
THE  Indiana,  Pittsburgh  and  Cleveland  Bail  Boad 
Company. 

An  agreement  was  entered  into  between  the  parties^  by  which  the  plidntiff 
was  to  work  for  the  defendants  for  a  year,  commencing  January  1,  1857, 
at  $76  per  month.  On  the  15th  of  April,  1857,  the  plaintiff  was  paid  in  full 
to  that  day,  and  was,  at  his  own  request,  and  with  the  consent  of  the  defend- 
ants, discharged  flrom  their  employment.  On  the  Ist  of  September,  1857, 
he  tendered  his  services  to  the  defendants,  tfnd  repeatedly  did  so,  until  the 
end  of  the  year  1857.  In  November,  1857,  he  sued  the  defendants  for  two 
months*  wages,  viz,  for  September  and  October ^  1857.  The  defendants  put- 
ting in  no  answer,  Judgment  was  taken  against  them  by  deikult.  The  pres- 
ent action  was  brought,  upon  the  same  contract,  to  recover  wages  for  the 
months  of  Ifcvemher^  and  December,  1857.  Held  that  the  defendants  were 
not  estopped  by  the  record  of  the  recovery  in  the  former  action,  from 
showing  that  the  agreement  between  the  parties  had  been  tacaied  by  mu- 
tual consent. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  complaint  alleges  that  the  parties  made  an 
agreement,  whereby  the  plaintiff  was  to  work  for  the  defend- 
ants for  a  year,  commencing  January  1st,  1857,  and  the  de- 
fendants were  to  pay  the  plaintiff  $75  for  each  and  every 
month  therefor ;  that  the  plaintiff  had  performed  his  part 
of  the  contract,  and  had  tendered  his  services  for  the  months 
of  November  and  December,  1857,  which  the  defendants  re- 
jected; and  that  there  is  $150  due  him  from  the  defend- 
ants. The  answer  denies  that  the  plaintiff  worked  for  the 
defendants  during  said  months  of  November  and  December, 
and  puts  in  issue  the  alleged  tender  by  the  plaintiff  of  his 
services  for  the  two  months.  The  answer  also  sets  up  as  a 
defense^  that  on  the  15th  of  April,  both  parties  entered  into 
an  agreement  with  each  other,  whereby  the  said  agreement 
for  a  year  was  terminated,  and  the  employment  of  the  de- 
fendant ceased. 

The  action  was  referred  to  the  Hon.  William  Mitchell,  and 
tried  before  him.  The  referee  found  that  the  plaintiff  was 
employed  by  the  defendants  for  isk  year,  commencing  the  Ist 
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of  January^  1857,  at  $75  a  month,  paya'ble  monthly ;  that 
he  continued  in  their  employment  until  the  15th  of  April, 
1857,  when  he  was  paid  in  full  to  that  day,  and  was  at 
his  own  request  and  with  the  consent  of  the  defendants, 
discharged  from  their  employment,  and  went  into  the  em« 
ployment  of  another  company ;  in  whose  employment  he  con- 
tinued until  September  1st,  1857 ;  that  on  the  last  mentioned 
day,  he  tendered  his  services  to  the  defendants,  and  tendered 
the  same  almost  daily  from  that  time  to  the  end  of  the  year 
1857.  The  referee  also  found,  as  matter  of  fact,  that  the 
plaintiff  sued  the  defendants,  in  November,  1857,  on  a  com- 
plaint similar  to  the  complaint  in  this  action,  for  two  months' 
wages,  viz.  for  September  and  October,  1857 ;  that  the  de- 
fendants putting  in  no  answer,  judgment  was  taken  against 
them  by  default,  and  the  amount  of  the  judgment  levied  on 
execution. 

The  referee  found,  as  matter  of  law,  that  the  defendants 
were  not  estopped  from  showing  in  this  action  that  the  agree- 
ment for  a  year  was  vacated  by  mutual  consent ;  that  under 
the  facts  proved  in  this  case,  it  was  so  vacated,  and  that  the 
defendants  were  entitled  to  judgment. 

H.  Sacia^  for  the  appellant. 

L.  Fairbanks^  jun.  for  the  respondents. 

By  the  Courty  Sutherland,  J.  There  was  conflicting 
testimony  on  the  question  of  fact,  whether  the  agreement  for 
a  year  was  vacated  by  mutual  consent.  The  referee  found  that 
it  was,  and  that  finding  cannot  be  questioned  on  this  appeal 

The  other  question  is,  were  the  defendants  estopped  by  the 
record  of  the  recovery  against  them  in  the  former  action, 
which  was  introduced  in  evidence  on  the  trial,  from  showing, 
in  this  action,  that  the  agreement  for  a  year  had  been  so 
vacated  ?  The  referee  held  as  matter  of  law,  that  they  were 
not.    This  was  clearly  right. 

This  action  was  not   brought  for  the  same  cause  as  the 
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former  one.  The  alleged  cause  of  action  in  this  suit  was 
the  non-payment  of  the  stipulated  wages  for  the  months 
of  November  and  December;  in  the  former  action,  the  non- 
payment of  the  stipulated  wages  for  the  months  of  September 
and  October.  The  causes  of  action  in  both  suits  were  found- 
ed upon  the  same  agreement,  but  were  not  the  same. 

The  defendants  did  not  appear  or  answer  in  the  former 
action,  and  of  course  did  not  set  up  the  matter  as  to  the 
agreement  having  been  vacated  by  mutual  consent,  in  that 
action,  by  way  of  defense ;  and  that  matter  could  not  have 
been  tried  or  passed  upon  in  that  action.  Had  the  defend- 
ants appeared  in  the  former  action  and  put  in  a  general 
d^iial,  without  setting  up  the  matter  as  to  the  agreement 
having  been  vacated  by  mutual  consent,  by  way  of  defense, 
it  would  not  have  been  necessary  for  the  plaintiff  to  prove 
that  the  agreement  had  not  been  rescinded  or  vacated,  in 
order  to  recover  in  that  action ;  it  would  not  have  been  neces- 
sary for  the  plaintiff  to  go  out  of  his  case  and  prove  a  negative. 

The  allegation,  in  the  complaint  in  the  former  action,  that 
the  defendants  had  refused  to  pay  the  plaintiff  for  the  months 
of  September  and  October,  or  had  rejected  his  services  when 
tendered,  ^'  without  any  legal  excuse/'  does  not  affect  the 
question.  Surely  it  would  not  have  been  necessary  for  the 
plaintiff  to  show  whether  the  defendants  had  any  excuse,  or 
to  raise  the  question  whether  they  had  any  excuse. 

The  counsel  for  the  plaintiff  substantially  takes  the  posi- 
tion, because  the  defendants  chose,  voluntarily  and  without 
being  imder  any  legal  obligation  to  do  so,  to  pay  the  plain- 
tiff for  the  months  of  September  and  October,  that  there^ 
fore  they  are  bound  to  pay  him  for  November  and  December, 
although  they  now  insist  upon  their  legal  rights. 

In  my  opinion  the  cases  cited  by  the  counsel  for  the  plain* 
tiff  have  no  application  to  the  point  in  question ;  and  the 
judgment  should  be  affirmed  with  costs. 

Nbw  Yohk  Gistbral  Tbbx,  Febmaiy  4, 1861.  Cletke,  AUen  and  SfUher- 
IflNd,  Jnstioet.] 
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Althoagh  the  law  is  now  settled,  by  the  decision  of  the  conrt  of  appeals  in 
Wilson  ▼.  Robertson^  (21  N.  T.  Rep.  687,)  that  the  appropriation,  by  an  in- 
BoWent  firm,  of  partnership  property  to  the  payment  of  the  Individual  debts 
of  one  of  the  partners,  is  fraudnlent  and  rendors  the  aaaignment  void,  as  to 
creditors  of  the  firm ;  yet  an  assignment  which  porporis  to  be  an  assign- 
ment of  all  individaal  as  well  as  of  all  partnership  property,  is  not  fhiudulent 
and  Toid  on  its  face,  where  there  is  nothing  appearing  thereon  to  show  that 
all  the  partners  may  not  have  had  Individnal  property,  when  the  assignment 
was  made,  more  than  sufficient  to  pay  their  IndiTidnal  debts  preferred  by  th* 
assignment. 

If  in  fact  the  assignment  includes  sufficient  individual  property  of  each  part- 
ner to  pay  his  individual  debts  directed  to  be  paid  by  the  assignee,  such  a 
direction  will  not  render  the  assignment  void. 

It  is»  under  such  circumstances,  for  tlie  assignors  and  their  asdgnee  to  show, 
affirmatirely  and  satisfactorily,  that  the  individual  property  of  each  part- 
ner was  sufficient  to  pay  his  preferred  individual  debts. 

If  that  fact  is  not  satisfactorily  shown,  the  assignment  will  be  held  to  be 
fraudulent  and  void,  as  against  judgment  and  execution  creditors  of  the 
assignors. 

Persons  not  made  parties  to  a  former  action  are  not  barred  or  estopped  flrom 
raising,  in  a  subsequent  action,  questions  not  raised  or  passed  upon  in  the 
former. 

A  Judgment  creditor  is  not  obliged  to  wait  until  the  expiration  of  the  sixty 
days  within  which  an  execution  must  be  returned,  before  commencing  an 
action  to  set  aside  an  assignment  executed  by  the  judgment  debtor.  He 
may  commence  such  action  as  soon  as  the  execution  issued  upon  his  Judg- 
ment has  been  actually  returned. 

Such  an  action  is  brought  in  time,  if  commenced  while  the  assignee  has  yeC 
in  hi^  hands,  unai^ropriated,  moneys  belonging  to  the  trust,  which  it  is  the 
object  of  the  action  to  reach. 

THIS  action  was  brought  by  the  plaintiffs,  as  judgment  cred- 
itors of  Bassett  &  Abom,  formerly  copartners  in  business, 
to  set  aside  an  assignment  executed  and  delirered  by  them  to 
the  defendant  Thomae,  on  the  15th  day  of  August,  1854. 
The  complaint  alleged  the  indebtedness  of  Bassett  &  Abom 
to  the  plaintiffs,  and  their  recovery  of  judgment  thereon,  on 
the  2d  of  January,  1858,  for  $3326.13;  that  executions 
were  duly  issued  on  such  judgments,  and  have  been  severally 
duly  returned  unsatisfied ;  that  on  the  15th  day  of  August, 
1854;  Bassett  &  Abom,  being  then  insolvent  and  unable  to 
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pay  the  debts  of  the  firm  either  out  of  their  copartnership 
effects  or  their  individual  property^  executed  and  delivered  to 
the  defendant  Thomae  the  assignment,  which  is  set  out  in 
hcec  verba.  This  assignment  was  in  trust  to  pay  in  full — 
first,  the  debts  described  in  schedule  A. ;  second,  to  pay  in 
full  the  debts  described  in  schedule  B. ;  and  lastly,  to  pay 
all  other  unpaid  debts.  Schedule  A.  has  in  it  these  words  : 
*^  Elizabeth  A.  Havens  of  Florida,  for  money  lent  to  B.  W. 
Abom,  $100 ;  Mary  E.  Tyler,  of  Rhode  Island,  for  money 
rec'd  by  B.  W.  A.  for  her  use,  besides  interest  and  upwards, 
$60."  Schedule  B.  contains  these  words :  ^'  Isaac  H.  Bas* 
sett's  note  to  Mary  E.  Chamberlain,  besides  interest,  $900. 
Isaac  H.  Bassett's  note  to  Lydia  F.  Arnold,  about,  besides 
interest,  $200.''  The  complaint  further  alleged  that  this  as* 
signment  was  made  to  hinder,  delay  and  defraud  creditors, 
and  that  it  was  void  upon  its  face,  among  other  reasons, 
'^  because  it  appropriates  the  interest  of  the  said  Abom  in  the 
said  copartnership  property,  and  his  individual  property,  to 
the  payment  of  the  individual  indebtedness  of  the  said  Isaac 
H.  Bassett,  and  because  it  appropriates  the  interest  of  the 
said  Isaac  H.  Bassett  in  the  said  copartnership  property,  and 
his  individual  property,  to  the  payment  of  the  individual  in- 
debtedness of  the  said  Abom ;  that  said  individual  indebted- 
ness of  the  said  Bassett  &  Abom,  and  of  each  of  them,  was 
contracted  long  prior  to  the  21st  day  of  December,*  1853, 
when  their  said  copartnership  was  formed ;"  and  that  the 
assignee  had  in  his  hands  funds  sufficient  to  pajr  the  plain- 
tiff' debt ;  and  prayed  that  the  assignment  might  be  adjudged 
fraudulent  and  void,  and  that  the  assignee  might  be  decreed 
to  pay  the  plaintiffs'  debt  out  of  the  assigned  estate.  The 
defendant  Thomae  answered  separately,  that  he  had  paid  all 
the  preferred  creditors  mentioned  in  schedule  A.  except  Ho* 
ratio  Bassett ;  that  he  had  no  knowledge  or  belief  as  to  the 
allegations  of  fraud  in  the  complaint ;  that  he  heretofore  com- 
menced an  action  againt  Horatio  Bassett,  praying  for  a  con- 
struction of  so  much  of  the  assignment  as  related  to  Horatio 
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Bassett^  in  which  the  court  adjudged  that  the  said  Horatio 
Bassett  was  a  preferred  creditor^  and  entitled  to  be  paid  in 
common  with  other  creditors  of  the  same  class ;  that  an  ac- 
count was  ordered  which  had  been  taken^  by  which  it  appeared 
that  he,  Thomae,  had  in  his  hands,  as  such  assignee,  $3246.30 ; 
and  that  a  decree  was  entered  in  said  action  directing  Thomae 
to  pay  such  balance  to  Horatio  Bassett,  as  a  preferred  cred- 
itor. Isaac  H.  Bassett  answered  separately,  and  denied  the 
fraud ;  insisted  upon  his  legal  right  to  make  the  assignment ; 
denied  that  the  assignment  appropriated  his  individual  and 
copartnership  property,  as  alleged  in  the  complaint ;  averred 
that  the  firm  of  Bassett  &  Abom  were  indebted  to  him  in  the 
sum  of  $10,000 ;  that  he  was  a  creditor  of  the  firm  to  that 
amount,  and  that  it  was  indebted  to  him  individually ;  that 
Abom  had  individual  property  more  than  sufficient  to  pay 
his  individual  debts  preferred  in  the  assignment,  and  that  he, 
Isaac  H.  Bassett,  had  individual  property  more  than  sufficient 
to  pay  aU  his  individual  debts,  and  those  of  Abom ;  that 
Thomae  has  paid  all  the  preferred  creditors  except  Horatio 
Bassett ;  averred  the  proceedings  in  the  action  between  Tho- 
mae and  Horatio  Bassett ;  that  the  plaintiffs  have  been  paid  a 
portion  of  their  debt  by  receiving  from  the  assignee  a  portion 
of  the  assigned  estate,  to  wit,  a  parcel  of  goods,  and  that  they 
received  the  same  in  part  payment  of  their  debt ;  that  the 
assets  of  Bassett  &  Abom  exceeded  their  liabilities  by  over 
$20,000 ;  that  the  individual  creditors  preferred  in  the  as- 
signment have  released  the  assignee.  The  defendant  Abom 
answered  separately,  and  denied  the  fraud ;  averred  that  he 
had  individual  property  more  than  sufficient  to  pay  his  indi- 
vidual indebtedness  preferred  in  the  assignment;  that  the 
assets  of  the  firm  exceeded  their  liabilities,  and  that  the 
plaintiffi  have  accepted  and  received  from  the  assignee  a  par- 
cel of  goods  in  part  payment  of  their  debt.  By  a  stipulation 
between  the  parties,  the  allegations  of  the  complaint  were 
admitted,  as  to — 1.  The  copartnership  of  the  plaintifis  and  of 
the  defendants  Bassett  &  Abom,  2.  The  recovery  of  judg- 
VoL.  XXXIV.  3 
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ment  by  the  plaintififs.  3.  The  issuing  and  returning  of  ex- 
ecutions thereon.  4.  The  then  residence  of  the  defendants 
Bassett  &  Abom.  5.  The  execution  and  delivery  of  the 
assignment,  and  that  the  copy  thereof  set  out  in  the  com- 
phdnt  was  correct.  On  the  hearing  of  the  case  at  special 
term,  his  honor  Justice  Boosevelt  found  in  favor  of  the  de- 
fendants on  all  the  issues  of  fact;  that  there  was  no  fraud, 
in  fact,  and  that  Bassett  and  Abom  had  each,  at  the  time  of 
the  assignment,  more  of  individual  property  than  sufficient 
to*  pay  their  respective  individual  debts  preferred,  and  the 
complaint  was  therefore  dismissed,  with  costs. 

On  the  trial,  the  defendants  raised  the  objection  that  the 
action  was  prematurely  commenced ;  there  having  been  but 
six  days  between  the  issuing  of  the  plaintiff 's  execution  and 
the  commencement  of  this  suit.  It  appearing,  however,  that 
the  execution  had  been  actually  returned  unsatisfied,  before 
the  suit  was  conomenced,  the  court  overruled  the  objection. 

The  plaintiffs  appealed  from  the  judgment  rendered  at  the 
special  term. 

O.  A.  Seward y  for  the  appellants, 

E.  &  E.  F.  Brotpn,  for  the  respondents. 

By  the  Court y  Sutherland,  J.  It  is  hardly  worth  while  to 
discuss  the  question,  whether  the  decision  of  the  court  of  ap- 
peals in  Wilson  v.  Robertson^  (21  N,  Y.  Rep.  587,)  was  the 
enunciation  of  a  new  principle.  That  court  has  decided,  in 
that  case,  that  the  appropriation  by  an  insolvent  firm  of  part- 
nership property  to  the  payment  of  the  individual  debts  of 
one  of  the  partners,  was  not  simply  void,  but  yrsA/raudulent 
as  to  the  partnership  creditors,  under  the  statute,  as  hinder- 
ing and  delaying  them  in  the  collection  of  their  debts  ]  and 
is  controlling  in  this  case,  as  to  that  question  of  law. 

The  long  settled  and  conceded  principle,  that  equitably 
partnership  property  should  be  appropriated  to  the  payment 
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of  partnership  debts^  and  individual  property  to  the  payment 
of  individual  debts,  will  not  alone  enable  the  plaintifis  to 
maintain  this  action  as  judgment  and  execution  creditors  for 
their  own  benefit  only ;  for  this  principle  alone  would  not 
give  them,  as  such  creditors,  any  right  or  preference  over  other 
creditors  of  the  firm,  with  or  without  judgments.  This  prin-> 
ciple  appropriates  the  partnership  property  to  the  payment 
of  aU  the  partnership  debts,  pro  rata,  and  would  not  enable 
the  plaintiffs  to  maintain  this  action  in  their  own  names  alone, 
and  for  their  own  exclusive  benefit.  {Kirhy  v.  Schoonmaker, 
3  Barb.  Gh.  Sep.  46.  Nicholson  v.  Leavitt,  4  Sandf.  278  to 
308.    Wahtrnan  v.  Orovery  4  Paige,  34 ;  8.0. 11  Wend.  207.) 

The  plaintifiis'  right  then,  to  Inaintain  this  action,  rests 
upon  the  principle  held  by  the  court  of  appeals  in  Wilson  v. 
Robertson;  that  is,  that  an  assignment  by  an  insolvent  firm, 
by  which  partnership  property  is  appropriated  to  pay  indi- 
vidual debts,  is  fraudulent  and  void  as  to  creditors  of  the  firm. 

In  this  case,  the  assignment  by  the  defendants  Bassett  & 
Abom  purports  on  its  face  to  be  not  only  an  assignment  of 
all  the  partnership  property  of  the  firm  of  Bassett  &  Abom, 
but  also  of  all  their  individual  property,  in  trust  to  pay  in 
full — first,  the  debts  mentioned  in  schedule  A ;  second,  to 
pay  in  full  the  debts  mentioned  in  schedule  B  ;  and  lastiy, 
to  pay  all  other  unpaid  debts. 

Schedule  A  specifies  a  debt  of  the  defendant  Abom  to 
Elizabeth  A.  Havens  of  $100,  for  money  lent;  and  a  debt  of 
his  to  Mary  E.  Tyler  for  money  received  for  her  use,  of  $60 
and  interest.  Schedule  B  specifies  a  note  of  the  defendant 
Bassett  to  Mary  E.  Chamberlain  for  $900,  besides  interest, 
and  a  note  of  his  to  Lydia  F.  Arnold  for  $200,  besides  interesl 

It  appears  then  by  the  assignment  on  its  face,  that  certain 
individual  debts  of  each  partner  were  preferred. 

The  case,  I  think,  shows  conclusively  that  Bassett  &  Abom, 
as  a  firm,  were  insolvent  when  they  made  the  assignment. 
The  defendant  Thomae,  the  assignee,  testifies  that  the 
amount  which  had  been  realized  from  the  assets  of  Bassett  Ss 
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Abom  was  insufficient  to  pay  the  preferred  debts ;  that  the 
amount  of  outstanding  debts  €tgain8t  the  firm  was  between 
4^70,000  and  $80,000;  that  he  had  in  his  hands  about 
$2886 ;  that  that  was  all  he  had  to  apply  on  the  unpaid 
debts  of  at  least  $70,000,  except  about  $7000  in  old  claims, 
fipom  which  he  did  not  believe  he  would  realize  $100.  The 
assignment  on  its  face  states  substantially  the  firm  to  be  in- 
solvent ;  for  it  recites  that  the  assignors  were  "  unable  to 
meet  their  engagements  and  pay  their  debts  as  they  severally 
mature/' 

The  court  below  found  as  matter  of  fact,  that  Bassett  & 
Abom,  at  the  time  of  making  the  assignment,  were  insolvent 
and  unable  to  pay  their  debts,  either  out  of  the  copartnership 
effects  or  their  individual  property. 

Assuming  that  it  appears  on  the  face  of  the  assignment 
that  the  firm  was  insolvent,  yet  I  do  not  think  that  it  can  be 
said,  giving  full  force  to  the  decision  in  Wilson  v.  Bobertaorij 
that  the  assignment  is  fraudulent  and  void  on  its  face;  for 
the  assignment  on  its  face  purports  to  be  an  assignment  of  all 
individual  as  well  as  of  all  partnership  property ;  and  from 
aught  that  appears  on  the  face  of  the  assignment,  both  part- 
ners may  have  had  individual  property  when  the  assignment 
was  made,  more  than  sufficient  to  pay  their  individual  debts 
preferred  by  the  assignment  If  in  fact  the  assignment  in- 
cluded sufficient  individual  property  of  each  partner  to  pay 
his  individual  debts  to  be  paid  by  the  assignee,  I  do  not  think 
that  the  case  of  Wilson  v.  Robertson  goes  to  the  extent  of 
holding  that  the  assignment  would  be  fraudulent,  although 
in  that  case  it  would  appear  that  the  joint  assignment  in- 
cluded some  individual  property  of  the  partner  whose  cred- 
itors were  preferred. 

If  then  in  this  case'  the  assignment  is  to  be  held  fraudulent 
and  void,  it  must  be  upon  the  ground  that  the  assignors  had 
no  individual  property ;  or  at  least  it  should  appear  that  they 
had  not  sufficient  severidly  to  pay  their  preferred  individual 
debts. 


NEW  TOEK— FEBEUABT,  1861.  37. 

Knanth  v.  Bafisett. 

The  question  of  fact,  upon  which  the  question  of  fraud  or  of 
fraudulent  intent  depends,  is  really  the  embarrassing  questiou 
in  the  case.  The  court  below  found  as  facts,  that  at  the  date 
of  the  assignment  Bassett  &  Abom  each  had  individual  prop- 
erty sufficient  to  haye  paid  the  preferred  individual  debts  up- 
der  the  assignment ;  that  Bassett.  owned  one  half  of  the  assets 
of  previous  firms  of  which  he  had  been  a  member,  and  that 
$5000  of  such  assets  were  collectable  when  the  assignment  was 
made;  that  Abom  owned  household  furniture  which  was 
worth  4^500,  but  which  might  not  have  brought  $250  at 
auction,  and  also  owned  a  third  of  the  assets,  of  which  $5000 
was  collectable.  After  a  careful  examination  of  the  evidence, 
I  must  say  that  in  my  opinion  those  findings  of  facts  were 
erroneous,  and  not  warranted  by  the  evidence. 

It  was  for  the  defendants  to  show,  affirmatively  and  satis-? 
factorily,  that  the  individual  property  of  each  partner  was 
sufficient  to  pay  his  preferred  individual  debts.  Thomae,  the 
assignee,  testified  that  he  had  never  received  as  assignee  any 
individual  property  of  either  Bassett  or  Abom.  Bassett  did 
not  claim  to  have  any  individual  property,  except  one  half 
interest  in  some  old  claims  of  previous  firms  of  which  he  had 
been  a  member,  and  $10,000  due  him  from  the  firm  of  Bas-i 
sett  &  Abom  for  excess  of  capital  contributed  by  him  to  that 
firm.  He  testified  that  the  claims  of  previous  firms  consist- 
ed of  from  $30,000  to  $40,000  of  epen  uncollected  accounts 
of  the  old  firm  of  Bassett  &  Abom,  which  existed  from  1849 
to  1851,  and  was  then  dissolved ;  that  these  claims  were  debts 
due  the  old  firm  at  its  dissolution  in  1851.  He  did  not  un* 
dertake  to  specify  any  particular  debt  or  account  as  being 
collectable,  or  as  having  any  value  at  the  date  of  the  assign- 
ment.  Abom  testified  that  he  had  no  individual  property  at 
the  time  of  the  assignment,  except  his  household  ftmuture, 
and  a  third  interest  in  the  uncollected  debts  of  the  old  firm 
of  -Bichards,  Bassett  &  Abom,  which  was  dissolved  in  1849| 
and  of  certain  other  old  firms.  He  farther  testified  that  h^ 
would  not  have  taken  $1000  for  his  interest  in  the  old  daims 
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at  the  time  of  the  assignment^  and  thought  there  was  4^5000 
of  them  collectable ;  but  when  asked  to  specify  any  claim  or 
debt  which  was  collectable^  he  mentions  a  debt  which  was 
contracted  in  1846,  and  which  from  his  testimony  it  appears 
an  unsuccessful  attempt  was  made  to  collect  in  1854. 

Thomae,  the  assignee^  testified  in  relation  to  these  old 
claims  or  assets  of  old  firms,  that  neither  Bassett  or  Abom 
called  his  atteiltion  to  the  old  accounts  or  the  books  of  the 
old  firms ;  that  no  evidences  of  such  claims  were  ever  put  in 
his  hands ;  that  he  never  collected  any  debts  dtie  either  of 
the  old  firms ;  and  that  in  the  statement  of  the  assets  fur- 
nished him  as  assignee,  there  was  no  mention  of  any  debts  due 
the  old  firms ;  that  Bassett  told  him  he  had  assigned  all  his 
interest  in  the  books  of  Richards,  Bassett  &  Abom  long  ago, 
and  all  the  old  concerns,  as  he  understood  him. 

This  was  the  principal  and  material  evidence  relating  to 
these  old  debts  or  claims,  and  the  interest  of  Bassett  and 
Abom  individually  in  them.  Does  the  evidence  satisfactorily 
show  that  these  old  claims,  or  Bassett  and  Abom's  interest  in 
them  individually  or  otherwise,  had  any  value  ?  I  think  not. 
The  evidence  certainly  does  not  show  that  any  one  of  tiiese 
old  claims  or  debts^  or  any  portion  thereof,  was  collectable. 

As  to  the  $10,000  debt  claimed  by  Bassett  to  have  been 
due  him  from  the  firm  of  Bassett  &  Abom,  it  can  hardly 
be  said  that  the  evidence  i&  the  case  establishes  that  claim 
as  a  debt  due  from  the  firm  to  Bassett ;  but  if  it  does,  Bas- 
sett was  not  and  probably  could  not  have  been  preferred  in 
the  assignment.  He  must  come  iii^  if  at  all,  as  a  general 
creditor  under  the  assignment.  The  assignee  testifies  that 
the  amount  realized  from  the  assigned  assets  was  insufficient 
to  pay  the  preferred  debts ;  that  none  of  the  general  creditors 
had  been  paid,  and  he  had  no  funds  to  pay  them.  This 
claim  of  Bassett,  then,  against  his  firm^  if  it  could  be  called  a 
debt  of  the  firm,  could  hardly  be  called  property.  It  had 
BO  value. 

As  to  the  household  furniture  of  Abom ;  none  of  it  passed 
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into  the  hands  of  the  assignee,  or  was  included  in  the  state- 
ment  of  the  assigned  property  furnished  the  assignee.  Abom 
says  it  might  not  have  brought  4^250.  I  think  it  fair  to 
assume  that  it  was  worth  no  more,  and  that  it  was  excepted 
in  the  assignment  as  property  exempt  fix>m  execution. 

My  conclusion  of  fact  then  upon  the  whole  case  is,  that  it 
was  not  satisfactorily  shown  that  Bassett  and  Abom  had 
either  of  them,  at  the  date  of  the  assignment,  (August  ISth^ 
1854,)  individual  property  of  any  value  over  and  above  thai 
by  law  exempt  from  execution,  and  as  such  excepted  in  the 
assignment ;  certainly  not  property  of  value  amoimting  to 
any  considerable  portion  of  the  preferred  debts  of  each.  And 
my  conclusion  of  law  is,  that  the  assignment^  under  the  de- 
cision of  the  court  of  appeals  in  Wilson  v.  Bobertaony  must 
be  held  to  have  been,  and  to  be,  fraudulent  and  void  as 
against  the  plaintiffs  as  judgment  and  execution  creditors. 

It  is  true  that  the  court  below  found  as  a  fact,  that  there 
was  no  fraud  or  intent  to  defraud  in  making  the  assignment. 
I  do  not  regard  this  finding  of  much  importance.  A  man's 
intention  is  generally  to  be  gathered  from  his  acts,  and  the 
results  of  his  acts. 

The  result  of  this  assignment  has  been  that  a  portion  of 
the  copartnership  property  of  Bassett  &  Abom  has  gone  to 
pay  their  individual  debts,  leaving  the  plaintifft  and  other 
partnership  creditors  unpaid.  The  assignee  testifies  that  he 
had  paid  Bassett's  individual  debts,  amounting  to  #1406.58, 
and  Abom's  individual  debts,  amounting  to  4^189.05,  out 
of  the  copartnership  assets.  It  may  be  that  neither  Bassett 
nor  Abom  thought  it  fitiudulent  or  morally  wrong  to  pay 
their  individual  debts  with  their  copartnership  property; 
but  the  court  of  appeals  have  pronounced  such  an  act  fraud- 
ulent as  to  their  partnership  creditors ;  and  perhaps  it  may  be 
said  that  the  court  of  appeals  have  pronoimced  such  an  act 
conclusive  evidence  of  fraud. 

The  remaining  material  question  in  this  case  is,  whethar 
the  plaintiffs  were  barred  or  estopped  by  the  decree  in  the 
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action  of  Thomae  y.  Bassett  and  others,  Arom  maiataining 
this  action.  I  think  they  were  not ;  because  the  plaintifiBs  in 
this  action  were  not  parties  to  that  action ;  nor  does  it  appear 
that  the  question  of  the  validity  of  the  assignment  was  raised 
or  passed  upon  in  that  action.  (  Vail  v.  Vail,  7  Barb,  226. 
Campbell  v.  Hail,  16  JV.  Y,  Bep.  575..  Mason's  ExWs  v. 
Alston,  5  Selden,  28.) 

I  do  not  think  the  point  taken  by  the  defendants,  that  this 
action  was  prematurely  commenced,  well  taken.  The  action 
was  not  commenced  until  the  execution  had  been  returned. 
It  does  not  appear  that  it  was  returned  within  the  sixty  days, 
at  the  request  of  the  plaintiffs  or  of  their  attorney.  By  the 
code,  the  execution  is  to  be  returned  within  sixty  days.  It 
can  hardly  be  said  that  under  the  code  the  executipn  has  a 
return  day.  The  cases  cited,  Cassidy  v.  Meacham,  (3  Paige, 
311,)  and  Williams  v.  Hogeboom,  (8  id,  469,)  at  most  show 
probably  only  a  rule  of  practice  of  the  former  court  of  chan- 
cery, not  applicable  to  the  present  system. 

Nor  do  I  think  the  point,  that  the  plaintifGs  have  waived 
their  claim  by  long  acquiescence,  or  by  the  acceptance  of 
goods  of  the  assignee,  well  taken.  The  assignee  has  yet  in 
his  hands  $2886,  and  it  is  the  object  of  this  action  to  reach 
that  money.  If  the  plaintiffs  had  waited  until  the  assignee 
had  appropriated  it  under  the  assignment,  perhaps  the  plain- 
tiffs would  have  been  too  late. 

As  to  the  goods  in  the  bonded  warehouse  at  the  time  of  the 
assignment,  and  which  were  afterwards  received  by  the  plain- 
tiffis,  it  does  not  appear  that  they  were  received  by  the  plain- 
tiffs on  account  of  their  claim  in  this  action.  As  to  those 
goods,  tlie  question  appears  to  have  been,  whether  they  were 
the  goods  of  the  plaintifib,  or  of  Bassett  &  Abom,  at  the  time 
of  the  assignment.  The  assignee  took  legal  advice,  and  was 
advised  to  give  them  up,  and  did  give  them  up  to  the  plain- 
tifGs  as  their  property,  and  as  not  having  passed  under  the 
assignment.    This  appears  from  the  testimony  of  the  assignee. 

The  finding  of  fact  below,  <^  that  after  the  assignnlent,  the 
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plamtiffs  received  from  the  assignee  a  quantity  of  merchan- 
dise purchased  of  them  by  Bassett  &  Abom  before  their  fail- 
ure, in  part  extinguishment  of  the  plaintiffs'  claim/'  appears 
to  me  to  be  contradicted  by  the  evidence,  and  to  be  clearly 
erroneous. 

Upon  the  whole  case,  my  conclusion  is  that  the  judgment 
below  should  be  reversed  and  a  new  trial  ordered ;  costs  to 
abide  the  event. 

New  trial  granted. 

[Nbw  York  Gbnbbal  Tbbx,  February  4,  1861.    CUrke,  In^rahatn  and 
SuthtHand,  Jnaticei.] 


Thk  Mayor  &c.  of  the  City  of  Nbw  York  vs.  The  Sec- 
ond Avenue  Bail  Boad  Company. 

Where  the  common  comidl  of  the  city  of  New  Tork  enters  into  a  specific  agree- 
ment with  a  rail  road  company,  prescribing  the  regulations  to  which  the  latter 
shall  he  sabject,  requiring  no  ftirther  license,  and  reeerring  no  right  to  re- 
quire one,  they  are  conclnded  by  their  contract  flrom  afterwards  passing  an 
ordinance  requiring  the  taking  out  of  a  license  and  the  payment  of  a  fee  by 
the  company,  as  a  condition  precedent  to  the  right  to  run  its  cars.  Inoba- 
HAX,  J.  dissented. 

Such  an  agreement  is  neither'  more  nor  less  than  a  license ;  and  if  it  confers 
the  right  to  run  cars  in  a  certain  manner,  through  a  specified  portion  of  the 
city,  no  sube^nent  enactment  can  curtail  that  right. 

APPEAL  from  an  order  made  at  a  special  term^  overruling 
.  a  deitmrrer  to  the  answer  of  the  defendants. 

Clerke,  p.  J.  This  action  is  brought  to  recover  from  the 
defendants,  as  owners  of  a  certain  rail  road  car,  a  penalty  of 
$50  for  running  it  below  125th  street  without  a  certificate  of 
license,  according  to  an  ordinance  of  the  common  council 
requiring  every  passenger  rail  road  car,  running  below  that 
street,  to  pay  into  the  city  treasury  annually  the  sum  of  $50 
^'  for  a  license  or  certificate  of  such  payment  to  be  procured 
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from  the  mayor,"  under  the  penalty  of  $50  for  every  car  run 
contrary  to  the  regulation,  to  be  recovered  of  the  proprietors  of 
the  car  by  the  corporation  attorney  as  in  case  of  other  penalties. 

The  defendants  set  out  at  length  the  agreement  between 
their  assignors  and  the  corporation,  entered  into  on  the  15th 
December,  1652,  by  which  they  were  authorized  to  lay  rails 
in  certain  streets  and  to  run  their  cars  thereon ;  and  they  al- 
1^  that  they  have  constructed  their  rail  road  in  pursuance 
of  said  agreement ;  that  they  have,  in  all  respects,  complied 
with  its  terms  and  conditions,  and  claim  that  they  have  full 
authority  under  the  agreement  to  run  their  cars  without  pay- 
ing $50  annually  for  a  license.  The  agreement  contains  no 
stipulation  on  the  part  of  the  defendants,  or  their  assignors, 
to  pay  any  license  for  running  their  cars,  nor  does  it  require 
any  additional  action,  or  any  farther  assurance  or  authority, 
to  enable  theln  to  do  what  this  agreement,  of  itself,  expressly 
and  unconditionally  permits;  unless  it  may  be  considered 
that  the  resolution  of  the  common  council  recited  in  the  agree- 
ment and  made  a  part  of  it,  imports  a  liability  to  pay  any 
sums  which  the  common  council  may  thereafter  think  proper 
to  impose.  This  resolution  requires  that  the  parties  shall, 
before  the  permission  takes  effect,  enter  into  an  agreement  with 
the  mayor  &c.  of  the  city  of  New  York,  binding  themselves  "  to 
abide  by  and  perform  the  stipulations  and  provisions  therein 
contained,  and  also  all  such  other  regulations  or  ordinances 
as  may  be  passed  by  the  common  council  relatii%  to  the  said 
rail  road/' 

A  demurrer  to  the  answer,  as  not  constituting  a  defense, 
was  overruled  at  special  term. 

I.  Without,  at  present,  considering  the  effect  of  the  reser- 
vation contained  in  the  resolution  above  referred  to,  the  first 
question  which  presents  itself  is,  whether  the  corporation 
could,  without  such  a  reservation,  require  the  defendants  to 
take  out  and  pay  for  a  license,  after  the  execution  of  the 
agreement. 

If  an  agreement  of  this  kind  were  entered  intO;  on  behalf 
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of  a  sovereign  state  possessing  the  power  of  imposing  imposts 
or  taxes  for  the  support  of  govemment^  the  mere  permission 
to  do  a  certain  thing  would  not  exempt  the  grantees  from 
liability  to  any  tax  to  which  persons  in  a  similar  occupation 
were  made  liable,  even  after  the  permission  were  given.  All 
citizens  are  liable  to  contribute  to  the  support  of  the  govern* 
ment  which  protects  them ;  they  cannot  be  exempted  from 
this,  except  by  a  special  provision  of  law ;  and  it  would  be 
just  as  reasonable  to  suppose,  because  a  state  conveyed  land 
in  fee  simple  absolute,  with  f uU  covenants,  that  it  exempted 
the  land  from  taxation,  as  to  suppose  that  a  permission,  like 
that  involved  in  the  present  case,  exempts  the  defendants 
from  the  payment  required)  if  it  was  imposed  by  an  author* 
ity  possessing  the  taxing  power. 

But  no  municipal  corporation  of  the  present  age,  at  least 
in  this  country  and  in  England,  possesses  any  such  power.. 
The  supreme  legislature  of  the  state  could  not  constitution^* 
ally  del^ate  it.  The  common  council  has  full  authority,  in-* 
deed,  by  virtue  of  the  charters  of  James  2  and  Queen  Ann, 
to  make  laws,  orders  and  ordinances  for  the  good  will,  over^* 
Bight,  correction  and  government  of  the  city,  and  may  impose 
and  tax  reasonable  ^ne«  and  amercements  against  and  upon 
all  persons  offending  against  such  laws,  orders  and  ordi^ 
nances.  It  may,  consequently,  limit  and  prescribe  the  rate 
of  speed,  designate  thg  stations  or  places  where  they  should 
stop,  and  require  them  to  adopt  some  method  by  which  their 
approach  may  be  made  known  to  persons  crossing  the  street ; 
and  as  it  may  be  indispensable  to  the  public  safety  and  con* 
venience  that  rail  road  cars  should,  like  other  vehicles,  be 
subject  to  supervisory  regulation,  it  may  ordain  that  they 
shall  be  licensed,  and  if  the  company  shall  neglect  to  take 
out  the  license,  that  they  shall  be  subject  to  a  penalty.  But 
if  the  common  council  enter  into  a  specific  agreement  with 
a  company,  prescribing  the  r^ulations  to  which  the  latter 
shall  be  subject^  requiring  no  further  license  and  reserving  no 
right  to  require  one,  I  think  they  are  concluded  by  their  con- 
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tract  from  afterwards  enacting  that  a  license  shall  be  a  con- 
dition to  entitle  them  to  run  their  cars.  This  contract  is 
nothing  more  or  less  than  a  license.  This  does  not  in  any 
respect  gainsay  the  doctrine  laid  down  in  The  Brick  Preahy- 
terian  Church  v.  TJie  Mayor  dec.  of  New  York,  (5  Cowenj 
538,)  and  in  Codies  v.  The  Mayor  <kc.  of  New  York,  (7  id. 
585.)  I  do  not  deny  that  no  contract  entered  into  by  the 
corporation  can  curtail  or  supersede  its  action  as  a  legislative 
body,  within  the  sphere  of  its  legislative  powers.  But  I  do 
deny  that  the  right  to  establish  ordinances  &c.  for  the  good 
rule  and  government  of  the  city  and  to  provide  penalties  for 
their  breach,  confers  any  right  to  impose  a  tax.  In  the  lan- 
guage of  a  former  counsel  of  the  corporation,  I  may  reiterate 
that  the  common  council  may  provide  that  vehicles  of  a  cer- 
tain description  shall  be  used,  rates  of  speed  may  be  limited, 
the  particular  places  in  which  they  shall  stop  may  be  desig- 
nated, and  penalties  may  he  imposed  for  any  breach  of 
these  regulations:  This,  however,  is  a  very  different  power 
from  that  which  provides  that  vehicles  may  be  run,  if  a  cer- 
tain sum  shall  be  paid ;  otherwise  they  shall  not  run.  This 
is  only  a  taxing  power  in  the  guise  of  establishing  ordinances 
for  good  rule  and  government.  Thus,  as  I  have  already  said, 
the  corporation  may  ordain  that  all  public  vehicles  shaU  be 
licensed,  ancl  if  their  proprietors  shall  neglect  to  take  out  this 
license,  that  they  shall  be  subject  to  a.penalty.  But  if  they 
ordain  that  the  proprietors  shall  pay  a  license  fee  for  the 
privilege  of  licensing,  and  not  as  a  penalty  for  disobedience, 
it  is  an  attempted  exercise  of  the  taxing  power,  which  no 
subordinate  legislative  body  under  our  institutions  can  pos- 
sess. The  license  to  run  in  the  present  instance  had  been 
granted  by  solemn  agreement,  and  of  course,  in  running  pur- 
suant to  that  license  or  agreement,  the  defendants  violated 
no  ordinance,  so  as  to  have  made  themselves  liable  to  the  im- 
position of  a  penalty. 

II.  Is  any  such  right  reserved  in  the  agreement,  under  con- 
sideration, in  the  present  case  ?    A  resolution,  as  we  have  be- 
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fore  noticed,  was  passed  during  the  negotiation  between  the 
parties,  that  the  assignors  of  the  defendants  should  bind 
themsely^  to  abide  by  and  perform  the  stipulations  and  pro- 
visions contained  in  the  agreement,  and  ^^also  all  such  other 
regulations  or  ordinances  as  may  be  passed  by  the  common 
council  relating  to  the  said  road/' 

Now  if  the  agreement,  of  itself,  confers  the  right  to  run  in 
a  certain  manner  through  a  specified  portion  of  the  city,  no 
subsequent  enactment  can  curtail  this  right.  The  agreement 
itself,  I  repeat,  is  a  license.  By  this  agreement  the  common 
council  has  thought  proper  to  give  the  defendants  liberty,  or 
license,  to  run  their  cars.  It  could  not,  therefore,  have  been 
in  the  contemplation  of  either  of  the  parties  to  the  agreement 
that  any  further  license  should  be  necessary.  The  license, 
given  by  the  agreement,  was  unqualified ;  and,  therefore,  the 
ordinance  incorporated  into  that  agreement,  by  which  the 
defendants  are  bound  to  abide  by  all  other  regulations  or  or- 
dinances which  may  be  thereafter  passed  by  the  common 
council,  could  not  have  included  a  regulation  or  ordinance 
requiring  any  additional  license.  If  this  was  intended,  the 
requirement  should  be  expressed  in  specific  terms. 

Preceding  the  introduction  of  this  resolution,  provisions 
were  set  forth  relative  to  the  mode  of  laying  the  rails,  keep- 
ing the  streets  in  and  about  them  in  repair,  confining  the 
propelling  power  to  horses,  regulating  the  number  of  times 
the  cars  should  be  run  during  the  day  and  between  what 
hours,  and  providing  that  they  should  be  run  as  much  ofbener 
as  public  convenience  may  require,  ^' under  such  directions 
as  the  common  council  may  from  time  to  time  prescribe,  also 
prescribing  limits  to  the  rate  of  fare,  and  reserving  to  the  cor- 
poration the  right  to  regulate  the  fare  for  the  whole  length 
of  the  road  when  completed  to  Harlem  river."  Immediately 
foUowing  this  comes  the  resolution  that  the  parties  shall  in 
all  respects  ^^  comply  with  the  directions  of  the  street  com- 
missioner and  of  the  common  council  in  the  building  of  the 
road,  and  in  other  matters  connected  with  the  regulation  of 
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the  road/'  This  is  followed  by  the  ordinance^  on  which  I 
have  been  commenting ;  and  I  have  no  doubt  that  the  words 
''other  regulations  and  ordinances/'  which  it  contains^  meant 
such  ordinances  or  regulations  as  the  common  council  might 
afterwards  think  necessary  for  the  regulation  of  the  road,  in 
regard  to  the  public  safety  and  convenience.  It  gives  the 
common  council  the  power,  in  certain  respects,  to  make  fur- 
ther necessary  or  expedient  provisioiis  for  the  regulation  of 
the  road;  it  by  no  means  imports  a  right  tO'  nullify  the 
license,  which  the  agreement  itself  gives.  It  reserved  the  right, 
in  short,  to  regulate  the  mode  of  running,  not  to  nullify  the 
privilege  of  running  altogether.  For  this  would  be  the  effect 
of  allowing  the  common  council  to  impose  a  license  fee  upon 
the  company ;  it  would  be  allowing  the  plainti&  to  say  we 
now  order  you  no  longer  to  run  your  cars,  unless  you  pay  us 
a  heavy  fine  or  penalty,  although  we  have  already  promised 
that  you  should  run  without  requiring  the  payment  of  any 
sum.  If  they  have  the  right  to  impose  the  payment  of  4^50 
they  have  the  right  to  impose  any  greater  sum,  which  may 
be  so  oppressive  as  to  make  it  no  longer  worth  while  to  con- 
tinue running  the  cars;  and  thus  in  effect  rescinding  the 
agreement,  without  any  violation  of  it  on  the  part  of  the  de- 
fendants. The  power  to  impose  this  fine,  not  being  reserved 
in  the  agreement,  and  the  common  council  not  having  the 
power  to  impose  a  tax,  the  claim  of  the  plaintiffs  is  therefore 
not  sustainable.  The  plaintifib  cannot  object  to  the  assign- 
ment of  the  agreement  by  the  original  parties,  to  the  defend- 
ants. Since  the  date  of  the  assignment,  the  defendants  have 
constructed  the  stud  road,  have  in  all  respects  complied  with 
the  terms  and  conditions  of  the  agreement,  and,  during  a 
period  of  several  years,  have  been  recognized  and  dealt  with  by 
the  plaintiffs  as  the  proprietors  of  the  road  and  the  assignees 
of  the  original  parties. 

The  order  of  the  special  term  should  be  afSrmed  with  costs, 
and  ih^re  should  be  a  judgment  for  the  dismissal  of  the 
complaint 
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SuTHEBLAKD)  J.  I  look  upon  the  question  raised  by  the 
demurrer  in  this  case,  as  a  question  of  property,  of  vested 
rights,  resting  on  or  secured  by  grant  or  contract. 

The  resolutions  and  agreement  set  up  in  the  defendants' 
answer  were  in  effect  the  grant  of  a  valuable  franchise  or 
property.  The  agreement  was  not  only  in  effect  but  in  form 
a  contract ;  and  the  franchise  which  is  the  subject  of  it  is  as 
much  within  the  protection  of  the  constitution,  as  any  other 
property  or  right  resting  on,  or  derived  from,  contract. 
{Bartmouth  College  v.  Woodwardy  11  Wheat  511.) 

The  question  of  the  power  of  the  common  council,  inde- 
pendent of  the  state  legislature,  to  make  this  grant  or  con- 
tract, is  not  in  this  case  *  it  is  not  raised  by  the  demurrer. 
This  action  for  the  penalty  of  $50,  under  the  ordinance  of 
the  31st  December,  1858,  affirms,  or  at  least  assumes,  the 
right  of  the  defendants  to  run  their  cars,  and  to  enjoy,  or  ex- 
ercise, the  franchise  originally  granted,  by  paying  the  Uoense 
fees  exacted  by  that  ordinance. 

The  question  of  the  right  of  the  original  grantees  to  assign 
to  the  defendants,  is  not  in  the  case.  This  action  affirms,  or 
at  least  assumes,  the  right  of  the  original  grantees  to  assign, 
for  it  assumes  the  present  right  of  the  defendants  to  run  their 
cars  under  the  original  grant  or  contract  by  paying  the  license 
fees  and  taking  out  the  certificates  of  license. 

The  franchise  granted  is  of  course  held  by  the  defendants, 
and  is  to  be  enjoyed  by  them,  upon  the  terms  and  conditions 
specified  in  the  grant  or  contract ;  and  I  think  the  question 
in  the  case  really  is,  whether,  from  the  grant,  contract,  or 
agreement  itself,  it  can  fairly  be  inferred  that  the  plaintiffs 
intended  to  reserve  the  right,  thereafter  at  any  time,  and 
from  time  to  time,  to  impose  the  payment  of  thes^  license 
fees  without  limitation  as  to  amount,  and  thus  impair,  if  not 
utterly  destroy,  the  franchise  granted. 

But  it  is  suggested  that,  irrespective  of  the  terms  and  con- 
ditions of  the  contract,  the  plaintiffs  had  a  right  to  impose 
the  payment  of  these  license  fees ;  that  the  ordinance  impos- 
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ing  them  was  and  is  an  act  of  legislation ;  that  the  plaintijSs 
cannot  grant  away  their  right  of  legislation  ;  that  the  grant 
to  the  assignors  of  the  defendants  of  the  franchise  in  question 
must  he  presumed  to  have  heen  made  subject  to  the  right 
thereafter  to  impose  the  payment  of  these  license  fees  as  a 
l^slative  act ;  and  the  cases  of  The  Brick  Presbyterian 
Church  V.  The  Mayor  cfec,  (5  CoweUy  538,)  and  of  Goates  v. 
The  Mayor  (tcj  (7  id.  585,)  are  referred  to  as  sustaining  this 
principle. 

I  do  not  doubt  that  grants  of  property  or  of  franchises, 
by  the  city  corporation,  must  be  deemed  to  be  made  and  re- 
ceived subject  to  the  right  of  future  municipal  police  regula- 
tions, the  same  as  if  granted  by  an  individual ;  and  this  is 
the  principle  established  by  the- cases  in  5th  and  7th  Cowen. 
In  the  case  in  5th  Cowen,  the  ordinance  prohibiting  the  use 
of  the  premises  as  a  cemetery  was  strictly  a  municipal  law  or 
police  regulation,  authorized  by  an  act  of  the  legislature. 
But  suppose  the  ordinance,  instead  of  prohibiting  the  use  of 
the  premises  as  a' cemetery,  had  imposed  a  license  fee  of  $50 
for  each  body  thereafter  to  be  interred  in  the  premises,  would 
the  court  have  held  such  an  ordinance  a  repeal  of  the  cove- 
nant for  quiet  enjoyment  ?  I  think  not.  No  one  can  fail  to 
see,  I  think,  that  such  a  decision  would  have  done  violence 
to  justice  and  the  constitution,  by  destroying  the  contract 
between  the  parties. 

No  doubt  the  grant  of  a  ferry  franchise  would  be  deemed 
to  be  made  subject  to  such  future  municipal  police  regula- 
tions or  laws  as  the  public  safety  or  health  might  require. 
Apd  an  ordinance  absolutely  prohibiting  the  use  of  the  ferry 
during  the  prevalence  of  an  infectious  or  contagious  disease^ 
might  be  justly  held  not  at  all  to  interfere  with  the  covenant 
for  quiet  enjoyment  in  the  lease  or  grant  of  the  ferry.  But 
would  the  city  corporation,  after  leasing  a  ferry  for  a  certain 
term  at  a  certain  rent,  have  a  right  to  impose  a  license  fee  of 
4^50  for  each  ferry  boat  used  ?  It  is  plain  it  would  not,  in- 
dependent of  the  contract.    And  yet  it  appears  to  me  that 
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that  is  the  precise  question  in  this  case,  irrespective  of  the 
express  terms  and  conditions  of  the  contract.  The  distinc* 
tion  must  be  taken  between  a  general  municipal  lawor  ordi- 
nance for  the  public  safety  or  good,  and  a  law  (if  you  choose 
to  so  call  it)  or  ordinance  for  the  pecuniary  benefit  of  the  city 
corporation  as  a  legal  entity  or  person  capable  of  granting 
property,  and  entering  into  a  contract  with  reference  to  it. 
No  doubt  the  city  corporation  has  power  to  impose  a  license 
fee  for  the  use  of  public  carriages;  but  the  question  is 
whether,  after  having  licensed  a  public  carriage  for  a  certain 
fee,  for  a  certaiu  tenn,  or  for  a  certain  term  without  the  pay- 
ment  of  any  fee,  it  has  a  right  during  the  term  to  impose  the 
condition  of  the  payment  of  an  additional  license  fee  in  the 
former  case,  or  of  any  license  fee  in  the  latter  case,  without 
having  reserved  such  right  ?  Plainly  not,  if  the  license  is 
deemed  to  be  a  valid  subsisting  contract. 

I  presume  public  lands  might  in  effect  be  granted  by  an 
act  of  congress  or  of  the  state  legislature,  without  the  formal- 
ity of  a  patent  or  other  instrument.  Of  course  such  lands 
after  the  grant  would  be  taxable  by  general  laws  imposing 
taxes ;  but  could  congress  or  the  state  legislature,  by  a  spe- 
cial law  impose,  as  a  condition  of  enjoying  the  lands  so  grant- 
ed, the  payment  of  a  certain  annual  sum  of  money  as  rent,  or 
as  a  tax  for  the  use  of  the  land  ?  I  tliink  not,  although  the 
act  of  congress  or  of  the  legislature  would  not  be  in  the  form 
of  a  grant  or  contract. 

The  question  whether  the  plaintiffs,  independent  of  the  act 
of  1854  afi&rming  the  grant  to  the  defendants'  assignors,  had 
a  right  to  revoke  the  grant,  is  not  in  this  case.  The  right  to 
revoke  the  grant  itself  is  one  thing ;  the  right  to  affirm  it,  or 
at  least  to  assume  its  existence,  and  at  the  same  time  to  im- 
pair or  destroy  its  value,  is  another  thing.  I  am  free  to  say,. 
however,  that  I  do  not  see  upon  what  principle  it  could  W 
claimed  that  the  grant  could  be  revoked  at  the  mere  wiU  of 
the  corporation. 

If  the  plainti£b  have  a  right  to  impose  a  license  fee  of  $B0 
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for  each  car,  they  have  a  right  to  impose  a  license  fee  of  $5000 
for  each  car,  and  thus  they  could  utterly  destroy  their  own 
extcuted  gift,  if  no  consideration  was  paid  for  the  grant.  Or 
if  a  consideration,  and  a  large  one,  was  paid,  they  could  thus, 
under  the  form  of  a  license  fee,  exact  such  other  and  further 
consideration  as  they  saw  fit. 

I  presume  that  an  executed  gift  can  no  more  be  revoked  or 
I'epudiated  than  a  bai^ain  and  sale.  Besides,  if  the  grant 
could  originally  have  been  called  a  gift,  the  defendants  under 
it  have  built  their  road,  it  must  be  assimied,  at  large  expense, 
and  thus  they  have  a  large  vested  interest  under  the  grant. 

Upon  the  whole,  on  the  grounds  which  have  been  above 
barely  suggested,  I  am  of  the  opinion  that  the  plaintiffs' 
right  to  recover  in  this  action  must  rest  exclusively  upon  the 
terms  and  conditions  of  the  written  contract ;  and  as  I  agree 
with  Judge  Gierke  in  his  construction  of  the  written  contract, 
I  also  concur  in  the  conclusion  to  which  he  has  arrived,  that 
the  order  of  the  special  term  should  be  affirmed,  and  the 
complaint  dismissed  with  costs. 

Inoraham,  J.,  (dissenting.)  The  questions  argued  in  this 
case  arise  upon  a  demurrer  to  the  answer  of  the  defendants. 
The  plaintiffs  claim  to  recover  a  penalty  of  fifty  dollars 
against  the  defendants  for  a  violation  of  the  corporation 
ordinance  for  licensing  rail  road  cars,  which  prohibited  the 
running  of  cars  in  the  city  without  such  license,  under  such 
penalty.  The  answer  admits  all  the  facts  set  up  in  the  com- 
plaint, and  by  way  of  defense  sets  up  an  agreement  made 
between  the  plaintiffs  and  Denton  Pearsall  and  others  grant- 
ing them  permission  to  lay  the  rail  road  track  through  the 
second  avenue,  in  pursuance  of  resolutions  of  the  common 
council,  and  claiming  that  they  have  full  power  to  run  their 
cars  upon  their  said  rail  road  without  paying  any  license  fee. 
To  this  answer  the  plaintiffs  demur. 

There  is  nothing  in  the  resolutions  of  the  c6mmon  council 
making  the  grant^  nor  in  the  lease  executed  in  pursuance  of 
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such  resolutions,  which  specially  exempts  the  defendants 
from  the  payment  of  fees  for  such  licenses,  or  from  the  ne- 
cessity of  taking  out  licenses  if  required  so  to  do  by  law. 
The  question,  therefore,  must  be  decided  upon  the  broad 
ground  that  the  corporation  have  no  power  to  require  a 
license  to  be  taken  out  in  regard  to  the  using  of  rail  road 
cars.  Or  that  the  grant  to  the  parties  who  originally  received 
it,  by  not  reserving  the  right  to  impose  such  license  when  re- 
quired by  law,  relieved  the  defendants  from  any  obligation  to 
take  out  such  license  even  if  the  common  council  had  au- 
thority to  require  it  in  other  cases. 

Upon  the  first  question  I  think  there  can  be  no  doubt.  It 
is  not  to  be  expected  that,  in  the  ancient  charters  of  the  city, 
special  refere&ces  should  be  made  as  to  modes  of  conveyances 
not  then  in  existence  or  evr^n  thought  of,  but  in  the  Mont«> 
gomery  charter  ample  provision  is  made  for  the  passage  of  all 
laws,  ordinances  and  statutes  which  to  them  shall  seem  good, 
useful  or  necessary  for  the  good  rule  of  the  citizens,  inhabit*- 
ants  and  residents  of  the  said  city,  and  for  the  further  public 
good,  common  profit,  trade  and,  better  government  and  rule 
of  said  city.     {Sec.  14  of  the  Montgomery  Charter.) 

The  same  section  also  authorized  the  common  council  to 
ordain  such  penalties  as  they  should  think  necessary  against 
persons  who  should  offend  against  such  law.  The  powers 
granted  by  this  charter  in  regard  to  passing  laws  and  ordi- 
nances for  the  good  government  of  the  city,  have  never  been 
taken  away  or  limited  by"  legislative  enactments.  On  the  con- 
trary, laws  have  frequently  be^  passed  confirmatory  of  such 
powers,  or  extending  them  where  doubt  existed  as  to  the  ex- 
tent of  them ;  and  although  many  of  those  laws  were  unne- 
cessary, I  know  of  none  in  which  any  attempt  was  made  to 
take  away  the  powers  thus  conferred,  except  so  far  as  the 
inspection  laws  on  the  sale  of  merchandise,  &c.  were  abro- 
gated by  the  constitution. 

The  right  to  require  licenses  for  public  carriages  used  for 
the  conveyance  of  pfissengers,  is  necessarily  embraced  in  the 
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powers  above  referred  to.  And  while  the  exercise  of  this 
power  in  regard  to  stages,  omnibusses,  carriages  and  other 
modes  heretofore  in  use  is  not  objected  to,  I  see  no  good  rea- 
son why  the  same  should  not  be  extended  to  rail  road  cars, 
simply  because  they  are  drawn  on  rails  laid  in  the  streets. 
The  question  is  as  to  the  power  of  the  common  council  to 
I'equire  a  license,  irrespective  of  the  charge,  as  a  mere  police 
regulation.  The  fee  to  be  charged  for  it  is  a  mere  collateral 
matter,  not  affecting  the  right  to  require  a  license. 

The  other  question  is,  whether  the  grant  of  the  franchise 
of  laying  rails  through  the  second  avenue,  to  the  assignors 
of  the  defendants,  prevents  the  plaintiffi  from  passing  an  or- 
dinance requiring  the  defendants  to  take  out  such  license. 

I  suppose  it  to  be  well  settled  that  a  corporation  in  deal- 
ing with  its  property  or  in  making  contracts  in  regard  thereto, 
as  well  as  in  making  grants  of  its  property  or  franchises,  is 
only  to  be  regarded  as  an  individual;  that  all  such  grants 
and  contracts,  when  made  by  them,  are  to  be  made  subject 
to  the  general  legislation  of  the  city  and  of  the  state,  and 
that  it  is  not  necessary  in  such  grants  to  reserve  any  right  to 
legislate  on  subjects  connected  therewith. 

The  conveyance  of  a  lot  of  land  by  the  city  to  an  individ- 
ual with  all  the  covenants  of  warranty  and  quiet  enjoyment, 
does  not  relieve  the  owner  from  paying  the  taxes  which  are 
annually  imposed  upon  it.  The  conveyance  of  a  house  and 
lot  would  not  prevent  the  common  council  from  increasing 
the  tax  for  water  to  be  imposed  thereon. 

The  grant  of  a  ferry  franchise  would  not  prevent  the  com- 
mon, council  from  any  general  legislation  in  regard  to  ferries 
i9^hich  by  law  is  within  their  powers,  although  such  legisla- 
tion migl^t  operate  injuriously  to  the  grantees.  The  right 
of  the  common  coui|icil  thus  to  legislate,  even  to  the  injury 
of  grantees  holding  under  them,  has  been  the  subject  of  ad- 
judication. In  the  case  of  The  Brick  Fresb.  Church  v.  The 
Mayor  dec.  of  New  Yorky  (5  Coweriy  538,)  it  was  held  that 
a  grant  of  land  by  the  corporation  for  the  purpose  of  a  cem- 
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etery,  with  a  coyenant  of' quiet  enjoyment,  did  not  prdwrtT 
the  passage  of  an  ordinance  prohibiting  ititerments  in  that 
part  of  the  city  where  the  land  was  situated.  Chief  Justice 
Savi^e  says :  ^'  In  ascertaining  their  rights  and  liabilities  as 
a  corporation  or  as  an  individual,  we  must  not  consider  their 
l^slative  character.  Their  enactments  in  their  legislative 
capacity  are  to  have  the  same  effect  upon  their  individual 
acts  as  upon  those  of  any  other  person."  The  same  rule  was 
laid  down  in  Coatea  v.  The  Mayor  &c,  (7  Cowen,  585.) 

These  cases,  however,  not  only  hold  that  the  grant  does 
not  prevent  the  subsequent  passage  of  a  by-law  at  variance 
with  it,  but  they  go  farther,  and  deny  the  power  of  the  cor- 
poration acting  in  regard  to  their  property  to  make  any  grant 
or  covenant  which  would  be  at  variance  with  their  subsequent 
legislation. 

In  the  case  in  5  Coweuy  at  page  540,  Chief  Justice  Savage 
says,  referring  to  the  corporation,  "  They  had  no  power  as  a 
party  to  make  a  contract  which  should  control  or  embarrass 
their  legislative  capacity."  So  in  MilJiau  v.  Sharp^  (17 
Barb.  435,)  Mr.  Justice  Harris  held  that  a  clause  in  a  grant 
of  a  rail  road  giving  the  right  to  charge  a  particular  rate  of 
fare,  Was  in  violation  of  the  authority  conferred  upon  them 
to  regulate  the  rates  of  fare,  and  says :  ^'  The  members  of 
the  conmion  council,  by  which  this  resolution  was  adopted, 
were  not  authorized  thus  to  invade  the  legislative  power  of 
their  successors."  And  in  N.  Y.  and  Harlem  R,  R.  Co.  v. 
The  Mayor  &c.  of  New  York,  (1  Hilton,  585,)  Hilton,  J. 
says :  "  The  corporation  cannot  surrender  (any  power  con- 
ferred by  law)  into  the  hands  of  private  individuals  or  of  a 
private  corporation ;  and  any  attempt  to  do  so,  without  such 
authority,  would  be  utterly  void." 

The  act  of  1854,  confirming  the  grant  to  the  defendants  and 
other  grantees  under  these  grants  by  the  common  council, 
was  not  i^tended  and  did  not  operate  to  extend  the  grant  be- 
yond the  terms  of  it.    It  left  them  still  liable  and  subject  to 


K 


-*  V 


51  CASES  IN  THE  SUPREME  COURT. 

Wilder  v.  Lane. 

/ 

the  general  legislation  of  the  city,  which  did  not  deprive 
them  of  the  rights  therein  granted. 

The  judgment  appealed  from  should  he  reversed^  and  judg- 
ment ordered  for  the  plaintifBs  on  the  demurrer,  with  leave  to 
the  defendants  to  amend  their  answer  on  payment  of  costs. 

Order  affirmed,  with  costs. 

[Nbw  Yobk  Oknbka&  Txkm,  February  4,  1861.    CUrke^  Ingraham  and 
Suthirlaindt  Jostices.] 
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Wildsr  and  others  vs.  Lank  and  others. 

Where  judgment  has  been  rendered,  at  a  special  term,  in  favor  of  the  plain- 
tiiJb,  on  demurrer  to  the  complaint  as  being  fHVolous,  and  the  defendant 
has  appealed  from  that  judgment  to  the  general  term,  the  respondent  can- 
not make  a  motion  —  grounded  on  the  frivolousness  of  the  demurrer  and  of 
the  appeal — that  the  case  be  heard  out  of  its  order  on  the  enumerated 
calendar.  « 


M 


OTION,  by  the  respondents)  that  an  appeal  be  heard  out 
of  its  order  on  the  enumerated  calendar. 


J.  M.  Van  Cottf  for  the  respondents* 
Mr.  Larocque,  for  the  appellants. 

r 

By  the  Court  J  Sutherland,  J.  Judgment  was  rendered 
at  special  term  in  this  case  in  favor  of  the  plaintiffs,  on  the 
demurrer  of  the  defendants  to  the  plaintiffs'  complaint,  as 
frivolous.  The  defendants  appealed  from  this  judgment  to 
the  general  term.  The  respondents  now  make  a  motion, 
(grounded  on  the  frivolousness  of  the  demurrer  and  of  the 
appeal,)  that  the  case  be  heard  out  of  its  order  on  the  enu* 
merated  calendar.  The  motion  cannot  be  granted.  There 
is  now  no  rule  or  practice  of  this  court  which  authorizes  us 
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to  grant  the  motion,  whatever  power  the  court  may  have  to 
make  such  a  rule,  or  adopt  such  a  practice. 

Under  the  old  practice,  by  a  rule  of  the  court,  bills  of  ex- 
ceptions and  demurrers  could  be  noticed  as  frivolous,  and 
brought  on  to  argument  as  such,  during  the  first  week  of  the 
term,  but  no  argument  was  allowed,  to  show  that  they  were 
frivolous.     (Sogers  v.  Hosack,  5  Sill,  522.) 

No  doubt  frivolous  appeals  are  quite  common,  and  produce 
great  inconveniences  and  injuries,  but  it  is  obvious  that,  under 
the  code  and  our  present  system  of  practice,  it  would  not  do 
to  make  a  general  rule  that  all  appeals  might  be  noticed  and 
brought  on  to  argument  as  frivolous ;  for  many  appeals  in- 
volve questions  of  fact  as  well  as  law,  and  it  would  take  as 
much  time  for  the  court  to  possess  itself  of  the  facts,  for  the 
purpose  of  determining  whether  the  appeal  was  fnvolous,  as 
it  would  to  decide  the  appeal  on  its  merits. 

As  to  a  certain  class  or  classes  of  appeals,  involving  only 
questions  of  law — such  as  appeals  from  judgments  on  de- 
murrer— it  appears  to  me  that  a  rule  allowing  them  to  be 
noticed  as  frivolous,  and  to  have  a  preference  when  so  noticed, 
might  be  adopted  with  relief  to  the  court,  and  advantage  to 
respondents.  , 

As  no  such  rule  or  practice  has  been  adopted  6inc6  the 
code,  the  motion  must  be  denied,  but  without  costs,  as  we 
think  the  counsel  for  the  respondents,  in  this  case,  was  justi- 
fied, from  the  fi^uency  of  frivolous  appeals,  in  calling  our 
attention  to  the  subject  of  this  motion. 

Motion  denied. 

[Nsw  YoBK  GiNBBAL  TiBx,  Febnutfy  4, 1861.  CUrk$t  AUtn  and  Suifk- 
wiandt  Justices.] 
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One  who  has  ooDveyed  real  estate  to  another,  by  deed,  and  who  has  a  right 
of  action  against  the  grantee  to  have  the  conveyance  declared  void,  and  set 
aside,  on  the  ground  of  fraud,  undne  influence,  inadequacy  of  price,  &c. 
cannot,  without  possession  and  without  any  present  estate  or  interest,  as- 
sign such  right  of  action  to  another,  so  as  to  enable  the  assignee  to  bring  an 
action  in  his  own  name,  to  set  aside  the  conveyance. 

The  provision  of  the  code,  that  "  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,"  was  not  intended,  and  has  not  had  the  effect, 
to  make  things  in  action  or  rights  of  action  assignable  which  were  not  be- 
fore  assignable  even  in  equity ;  but  was  intended  to  give  to  the  assignee  of 
a  thing  in  action  which  was  assignaiie  in  equity,  a  right  to  sue  in  his  own 
name. 

A  mere  personal  right  to  avoid  a  deed  on  the  ground  that  the  grantor  has  been 
defrauded,  cannot  be  called  a  chose  in  action,  within  the  most  extended 
definition  of  that  phrase. 

APPEAL  by  the  defendant  from  a  judgment  entered  on 
the  report  of  a  referee,  upon  exceptions  taken  on  the  trial 
and  after  the  making  of  the  report.  The  action  was  com- 
menced  by  the  plaintiff,  Dennis  McMahon,  jun.  as  assignee, 
under  an  assignment  executed  by  Charles  T.  Harrison,  in  trust 
for  the  benefit  of  creditors,  and  was  brought  for  the  purpose 
of  setting  aside  a  conveyance  previously  executed  by  Harrison 
to  the  defendant  of  certain  real  estate  therein  described. 
The  referee  found — 1:  That  Charles  T.  Harrison,  on  the  22d 
day  of  March,  1852,  was  owner  of  a  life  estate  in  the  lot  and 
buildings  known  as  No.  694  Houston  street,  in  the  city  of 
New  York,  as  tenant  in  common  with  his  brother  Samuel 
C.  Harrison,  on  which  premises  was  a  mortgage  of  $5000, 
and  they  were  worth,  over  and  above  said  mortgage,  $5000 ; 
and  the  value  of  said  Charles  T.  Harrison's  life  interest  in 
the  same  was  about  $1800.  2.  That  on  the  said  22d  day  of 
March,  the  defendant  was  indebted  to  Charles  T.  Harrison  in 
about  the  sum  of  $500,  for  moneys  received  by  the  defendant 
belonging  to  the  said  Charles  T.  Harrison,  being  in  part  pro- 
ceeds of  the  interest  of  the  said  Charles  T.  Harrison  in  a  sur- 
t>ltls  arising  from  the  sale  of  certain  mortgaged  premises,  No. 
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14  Charles  street,  in  the  city  of  New  York,  in  which  said 
Charles  T.  Harrison  had  an  estate  in  fee  simple,  and  in  part 
of  rents  of  said  premises,  and  of  isaid  lot  No.  694  Houston 
street,  collected  by  the  defendant  for  said  Charles  T.  Harrison 
without  any  express  authority  for  so  doing,  but  in  collecting 
which  he  assumed  to  act  and  did  act  as  his  agent.  3.  That 
on  said  last  mentioned  day,  Charles  T.  Harrison  owned  an 
interest  in  certain  trusts  under  his  mother's  will  of  personal 
estate,  which  might  under  some  circumstances  be  of  consid- 
erable value.  4.  That  at  .the  time  last  mentioned,  and  for 
about  seven  years  previous  thereto,  the  said  Charles  T.  Har- 
rison was  and  had  been  a  mariner,  following  the  navigation 
of  the  high  seas  for  a  livelihood ;  was  about  25  years  of  age, 
and  had  acquired. reckless  and  improvident  habits ;  was  un- 
acquainted with  business  afiG&irs  as  transacted  on  land ;  was 
easily  led  and  persuaded  to  do  foolish  and  improvident  acts, 
and  on  said  22d  day  of  March,  1852,  was  needy  and  in  want. 
5.  That  at  and  before  said  22d  day  of  March,  1852,  the  de- 
fendant stood  in  a  fiduciary  relation  to  said  Charles  T.  Har- 
rison, having  assumed  to  act,  and  having  acted  as  his  agent 
in  the  collection  of  his  interest  in  the  rents  of  694  Houston 
street  and  No.  14  Charles  street,  and  in  receiving  the  surplus 
aforesaid,  though  without  express  authority  for  so  doing,  and 
had  been  the  agent  in  fact  of  the  executor  of  the  will  of  the 
mother  of  Charles  T.  Harrison,  and  which  executor,  by  the 
will,  was  trustee  of  various  personalty  directed  to  be  invest^ 
ed  for  the  said  Charles  T.  Harrison  and  his  brother.  6.  That 
the  conveyance  and  deed,  mentioned  in  the  pleadings,  exe- 
cuted by  Charles  T.  Harrison,  bearing  date  the  22d  of  March, 
1852,  was  obtained  by  the  defendant  by  unjust  and  inequit- 
able means ;  that  Charles  T.  Harrison  was  ignorant  of  busi- 
ness, ignorant  of  the  situation  and  value  of  his  property^  un- 
acquainted with  the  state  of  accounts  between  him  and  the 
defendant,  and  utterly  unable  of  himself  to  investigate  and 
ascertain  his  rights ;  that  he  had  no  counsel  to  advise  and 
assist  him ;  that  all  those  circumstances  were  known  to  the 
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defeodant ;  that  the  defendant.did  not  disclose,  but  concealed 
the  time  state  of  the  accounts  between  him  and  Charles  T. 
Harrison ;  that  Charles  T.  Harrison  was  destitute  of  money, 
and  a  reckless,  improvident  and  dissipated  sailor,  all  of 
which  was  known  to  the  defendant ;  that  Charles  T.  Harri- 
son was  drawn  into  the  bargain,  which  resulted  in  the  deed 
of  March  22,  1852,  by  the  defendant ;  and  that  the  consid- 
eration paid  by  the  defendant  for  the  said  deed  was  grossly 
inadequate ;  and  finally,  that  the  conduct  of  the  defendant 
in  obtaining  and  taking  said  deed  was  inequitable  and  fraud- 
ulent. 7.  That  the  sums  actually  paid  by  said  defendant  to 
Charles  T.  Harrison  therefor  were,  in  gross,  about  the  sum 
of  $1100,  of  which  Harrison  received  about  $700  in  money. 
$150  in  a  gold  watch,  and  $250  was  paid  to  the  counsel  of 
the  defendant,  for  which  Harrison  derived  no  benefit  or  value. 
That  the  actual  value  of  the  estate  so  conveyed,  in  addition 
to  the  indebtedness  so  existing  from  the  defendant  to  the  said 
Charles  T.  Harrison,  was  at  least  $2300,  and  under  some 
contingencies  was  worth  a  much  larger  sum.  That  at  the 
time  of  such  conveyance  to'  the  defendant,  there  were  credi- 
tors of  the  said  Charles  T.  Harrison,  amounting  to  at  least 
$600,  who  were  prejudiced  thereby,  the  said  Charles  T.  Har- 
lison  himself  being  guilty  of  no  fraud  in  making  such  con- 
veyance. 8.  That  on  the  sixth  day  of  August,  1852,  the 
said  Charles  T.  Harrison,  by  deed  of  assignment,  conveyed 
to  the  plaintiff,  for  the  benefit  of  his  creditors,  all  and  singu- 
lar his  estate,  real  and  personal,  and  his  rights  of  action,  with 
full  power  to  sue  for,  and  collect  the  same,  which  assignment 
the  plaintiff  accepted  and  acted  upon.  9.  That  on  the  third 
day  of  September,  1852,  the  defendant,  by  a  further  impo- 
sition and  fraud  practiced  upon  the  said  Charles  T.  Harrison, 
{MTOcured  from  him,  for  a  trifling  consideration,  a  paper  writ- 
ing, attempting  to  revoke  said  assignment  to  the  plaintiff. 
From  which  facts  the  referee  found  aa  conclusions  of  law: 
Ist.  That  Charles  T.  Harrison  possessed  a  vendible  interest 
in  the  premises  694  Houston  street,  above  described ;  also  in 
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the  indebtedness  due  him  from  the  defendant ;  also  in  the 
personal  estate  of  his  mother  under  her  will  and  codicil,  which 
he  coidd  convey  and  release ;  and  that  even  if  he  had  no  such 
vendible  interest,  that  the  defendant  was  estopped  by  his  acts 
and  declarations  from  averring  that  Charles  T.  Harrison  had 
no  such  right  to  convey  or  release.  2d.  That  the  conveyance 
and  release  by  Charles  T.  Harrison  of  such  estate,  interest 
and  indebtedness  to  the  defendant  was  void,  because  of  the 
fraudulent  acts  and  concealment  of  the  defendant,  in  inducing 
and  procuring  the  same  to  be  made ;  and  also  because  of  the 
fiduciary  relation  in  which  the  defendant  stood  to  the  said 
Charles  T.  Harrison,  the  consideration  being  inadequate ;  and 
ako  because  the  said  Harrison  was  a  mariner,  and  the  bar- 
gain was  a  bargain  made  with  an  inadequate  consideration ; 
and  also  because  at  the  time  the  same  was  made  the  said 
Harrison  was  needy  and  in  want,  and  was  unacquainted  with 
the  nature  and  extent  of  his  said  interest  in  his  mother's 
estate ;  send  the  defendant  took  advantage  of  the  same,  and 
concealed  from  him  the  true  situation  and  value  of  said  in- 
terest, and  that  the  allegations  of  the  complaint  in  that  be- 
half, in  this  cause,  are  frilly  proven  therein.  3d.  That  the 
plaintiff,  as  assignee  for  the  general  benefit  of  creditors,  under 
the  assignment  to  him  by  said  Charles  T.  Harrison,  was  en- 
titled to  maintain  this  action,  and  to  have  the  said  convey- 
ance set  aside,  *and  the  property  and  rights  reconveyed  by  the 
defendant  to  the  plaintiff,  as  such  assignee,  and  to  have  the 
defendant  account  and  pay  over  to  him,  as  such  assignee,  the 
sums  of  money  which  the  defendant  owed  said  Charles  T. 
Harrison  at  the  time  of  such  conveyance,  and  also  any  sums 
of  money,  rents, -or  interest  of  moneys  which  the  defendant 
had  received*  of  and  from  the  said  premises  so  coliveyed,  be- 
fore or  since  that  conveyance,  belonging  to  the  said  Charles 
T.  Harrison,  or  to  the  plaintiff,  as  his  assignee,  after  deduct- 
ing the  moneys  and  value  of  the  watch  received  by  Charles 
T.  Harrison,  of  the  defendant,  as  a  consideration  for  such 
conveyance  thereby  set  aside ;  the  principles  of  which  ao- 
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counting,  and  the  decree  thereon,  were  settled  in  the  report. 
4ih.  The  referee  further  found,  as  a  matter  of  law,  the  paper 
writing  procured  by  the  defendant,  of  the  said  Charles  T. 
Harrison,  the  third  of  September,  1852,  Tevoking  such  deed 
of  assignment,  to  be  fraudulent  and  void,  and  inoperative, 
and  ineffectual  for  that  purpose.  5th.  That  the  plaintiff  was 
entitled  to  recover  his  costs  and  disbursements  in  this  action 
against  the  defendant,  to  be  adjusted. 

Albert  Mathews^  for  the  appellant. 

D.  McMahon,  respondent,  in  person. 

By  the  Court,  Sutherland,  J.  If  Charles  T.  Harrison 
could  asi^gn  the  alleged  cause  of  action  in  this  case  to  the 
plaintiff,  so  that  the  latter  could  bring  this  action  in  his  own 
name,  I  am  inclined  to  think  it  passed  to  the  plaintiff  by 
the  assignment,  although  that  instrument  certainly  does  not 
in  express  terms  assign,  or  purport  to  assign  to  the  plaintiff, 
the  assignor's  alleged  right  to  have  his  previous,  conveyance 
to  the  defendant,  Thomas  E.  Allen,  declared  void  and  set 
aside  on  the  ground  of  fraud.  But  assuming  that  Charles 
T.  Harrison,  at  the  time  of  his  assignment  to  the  plaintiff, 
had  this  cause  or  right  of  action,  so  that  he,  by  an  action  in 
his  own  name,  could  have  had  his  conveyance  to  the  defend- 
ant declared  void  and  set  aside  on  the  ground  of  fraud,  un- 
due influence,  inadequacy  of  price,  &c.,  could  Charles  T. 
Harrison  assign  that  cause  or  right  of  action  to  the  plaintiff 
so  that  the  plaintiff  could  bring  the  action  in  his  own  nam^  ? 

I  shall  examine  this  question  in  the  first  instance ;  for  if 
the  plaintiff's  alleged  cause  of  action  in  this  case  was  not 
susceptible  of  assignment,  and  therefore  did  not  and  could 
not  pass  to  him  under  the  assignment,  the  judgment  below 
must  be  reversed  on  that  ground  alone,  and  it  will  not  be 
necessary  to  examine  or  pass  upon  any  other  question  in 
the  case. 
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The  deed  from  Charles  T.  Harrison  to  the  defendant  pur- 
ports to  convey  all  the  share,  right,  title  and  interest  of  the 
said  Charles  T.  in  or  to  the  estate,  real  and  personal,  of  his 
late  mother,  Buth  S.  Rathbone,  deceased,  as  devisee  or  other- 
wise, describing  certain  choses  in  action,  and  certain  real 
estate,  to  wit,  a  lot  on  Houston  street,  and  mentioning  cer- 
tain moneys  as  belonging  to  said  estate. 

The  referee,  to  whom  this  action  was  referred,  finds  as 
facts — that  Charles  T.  Harrison,  on  the  22d  day  of  March,^ 
1852,  (date  of  deed  to  the  defendant,)  was  owner  of  a  life 
estate  in  the  lot  and  buildings  known  as  No.  694  Houston 
street,  as  tenant  in  common  with  his  brother  Samuel  C.  Har- 
rison; and  that  he  also  hadr  an  interest  in  certain  trusts 
under  his  mother's  will  of  personal  estate,  which  might 
under  some  circumstances  be  of  considerable  value;  and 
that  the  defendant  was  indebted  to  Charles  T.  Harrison  in 
about  the  sum  of  $500  for  the  interest  of  the  said  Charles 
T.  in  certain  surplus  moneys  on  a  sale  of  certain  mortgaged 
premises.  The  referee  does  not  find,  nor  does  the  evidence 
show,  that  Charles  T.  Harrison  had  any  other  property,  right, 
estate  or  interest  which  his  deed  to  the  defendant  could  or 
did  convey  or  release. 

The  referee  finds  the  value  of  the  life  interest  in  the 
Houston  street  lot  to  have  been  $1800,  and  the  value  of  the 
whole  estate  or  property  conveyed,  in  addition  to  the  indebt- 
edness of  the  defendant  to  Charles  T.  Harrison,  to  have 
been  $2300. 

The  plaintiff's  cause  of  action,  if  he  has  any,  must  be 
considered  to  be  a  right  to  have  the  conveyance  from  Charles 
T.  Harrison  to  the  defedant  set  aside  as  fraudulent  and  void ; 
for  the  other  and  farther  relief  asked  for  is  asked  for  and  can 
only  be  granted  as  incident  to,  or  following  from,  the  principal 
or  main  relief;  which  is  to  have  the  conveyance  set  aside,  so 
that  the  plaintiff  can  liave  the  reconveyance  and  other  relief 
asked  for. 

Assuming  that  the  deed  was  fraudulently  obtained  by  the 
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defendant  from  Charles  T.  Harrison,  or  obtained  under  cir- 
cumstances which  would  authorize  a  court  of  equity  to  de- 
clare it  void,  yet  it  was  not  void,  but  voidable^  when  Charles 
T.  Harrison  made  his  assignment  or  conveyance  to  the  plain- 
tiff, and  must  remain' voidable  until  so  declared  to  be  void. 
(Anderson  v.  Roberts^  18  John,  515.  Somers  v.  Brewer^ 
2  Pick.  184.  Burley  v.  Bigdow,  12  id,  312.)  A  bona  fide 
purchaser  from  the  defendant  without  notice  would  have 
acquired  a  good  title.  {Jackson  v.  Henry,  10  John,  186. 
Jdckaon  V.  Walsh,  14  id.  414.  Mowrey  v.  Walsh,  8  Cowen, 
238.)  Charles  T.  Harrison  then,  at  the  time  of  his  assign- 
ment or  conveyance  to  the  plaintiff,  had  neither  the  posses- 
sion of,  nor  any  estate  or  interest  in,  the  property  or  things 
he  had  conveyed  or  released  to  the  defendant,  but  only  a  naked 
right  of  action  to  have  his  conveyance  to  the  defendant  de- 
clared void,  so  that  he  could  be  reinvested  with  his  former 
rights  and  interests.  Could  he,  without  possession  and  with- 
out any  present  estate  or  interest,  assign  his  mere  right  to 
have  his  conveyance  to  the  defendant  declared  void  ?  That 
is  the  question.  Can  his  assignee,  the  plaintiff,  bring  an 
action  in  his  own  name  for  that  purpose  ?  It  may  be  con- 
ceded that  the  conveyance  or  assignment  by  Charles  T.  Har- 
rison to  the  plaintiff  was  and  is  valid  and  operative,  so  as  to 
vest  in  the  plaintiff  all  the  estate  and  rights  of  Harrison  in 
the  property,  when  in  an  action  by  or  in  the  name  of  Harri- 
son his  conveyance  to  the  defendant  shall  be  declared  void ; 
but  it  by  no  means  follows  that  such  conveyance  to  the  plain- 
tiff also  gives  him  a  right  to  bring  an  action  to  avoid  Harri- 
son's conveyance  to  the  defendant.  The  right  to  bring  an 
action  is  not  necessarily  included  in  the  right  to  purchase. 
I  do  not  see  why  damages,  to  be  recovered  for  an  assault  and 
battery  or  other  personal  tort,  in  the  name  of  the  party  injur- 
ed, cannot  be  assigned.  A  deed  of  lands  held  adversely  is 
good  between  the  parties  to  it,  although  void  as  to  the  party 
holding  adversely.  It  is  good  against  the  grantor  and  his 
heirs ;  but  it  cannot  be  enforced  in  the  name  of  the  grantee, 
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although  he  may  enforce  it  in  the  name  of  the  grantor.  {Liv- 
ingston V.  Proseus,  2  Hill,  528.  Cameron  v.  Irwin,  5  id.  282. 
Keneda  v.  Gardner,  3  Barh,  8.  C.  R,  693.)  I  do  not  think 
it  can  properly  be  said  to  have  been  decided  in  Livingston  v. 
The  Peru  Iron  Co,  (9  Wend,  512,)  cited  by  the  plaintiff,  as 
the  head  note  would  lead  one  to  suppose,  that  an  adverse 
possession  could  not  be  founded  on  a  deed  fraudulently  ob- 
tained ;  that  is,  upon  a  deed  voidable  merely,  not  void ;  but 
if  it  was  so  decided  in  that  case,  such  decision  was  reversed 
or  disapproved  of  in  Humbert  v.  Trinity  Church,  (24  Wend. 
610-635,  &c.) 

A  subsequent  conveyance  by  the  grantor  of  a  deed  obtain- 
ed by  fraud,  wbuld  be  void  as  to  the  party  in  possession 
claiming  title  under  the  fraudulent  deed,  so  as  to  protect  him 
from  an  action  in  the  name  of  the  second  grantee,  but  good 
between  the  parties,  so  as  to  convey  the  lands  and  the  grantor's 
estate  therein,  when  the  fraudulent  deed  should  be  declared 
void  and  a  reconveyance  decreed  in  an  action  in  the  name  of 
the  grantor.  Independent  of  the  question  of  adverse  pos- 
session, the  court  of  appeals  held  in  Nicoll  v.  The  New 
York  and  Erie  Bail  Boad  Co.  (2  Kern.  121,)  that  a  mere 
naked  right  of  entry  could  not  be  assigned. 

The  provision  of  the  code,  that  "  every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,"  was  not 
intended,  and  has  not  had  the  effect,  to  make  things  in  action 
or  rights  of  action  assignable  which  were  not  then  assignable 
even  in  equity,  but  was  intended  to  give  the  assignee  of  a  chose 
or  thing  in  action  which  was  assignable  in  equity,  a  right  to 
sue  in  his  own  name.  {McKee  v.  Judd,  2  Kern.  622.  The 
People  V.  Tioga  Com.  Pleas,  19  Wend.  73.) 

I  do  not  think  that  Charles  T.  Harrison's  personed  right 
to  avoid  his  deed  to  the  defendant  on  the  ground  that  he  had 
been  defrauded,  can  be  called  a  chose  in  action  within  the 
most  extended  definition  of  that  phrase.  To  say  that  the 
plaintiff  is  the  party  in  interest,  and  therefore  can  bring  the 
action  in  his  own  name,  is  assuming  the  very  thing  in  ques- 
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tion.  If  the  deed  from  Charles  T.  Harrison  to  the  defend- 
ant was  voidable  merely,  not  void,  then  Charles  T.  Harrison 
had  no  interest  to  assign  to  the  plaintiff,  and  the  question 
is,  whether  he  could  assign  to  the  plaintiff  his  right  to  avoid 
the  conveyance  for  fraud,  so  that  he  might  have  an  interest, 
which  might  pass  to  the  plaintiff  under  the  conveyance  or 
assignment  to  the  plaintiff. 

In  Prosaer  v.  Edmonds^  (1  Toung  &  ColL  Ex.  Rep.  481,) 
it  was  held  that  a  mere  right  of  action  to  avoid  a  conveyance 
for  fraud  on  the  assignor  himself,  was  not  assignable  in  equi- 
ty, upon  the  ground  that  to  allow  it  to  be  so  assignable  would 
be'  contrary  to  sound  policy  as  indicated  by  laws  against 
champerty  and  maintenance.  {See  also  Stbry's  Eq.  Jur, 
§  1040.) 

As  the  theory  of  the  plaintiff's  complaint  and  of  his  whole 
case  is,  that  the  deed  from  Charles  T.  Harrison  to  the  de- 
fendant was  void  as  to  Harrison,  on  the  ground  that  he  was 
defrauded,  not  that  it  was  void  as  to  the  creditors  of  Harri- 
son, on  the  ground  that  it  was  made  and  accepted  with  intent 
to  defraud  his  creditors,  it  is  hardly  necessary  to  say  that  on 
this  question  of  assignability,  it  is  quite  immaterial  whether 
the  plaintiff  is  a  bona  fide  purchaser  for  value,  or  a  mere  vol- 
untary assignee  for  the  benefit  of  creditors.  If  the  plaintiff 
should  be  considered  as  a  mere  voluntary  assignee  for  the  ben- 
efit of  creditors,  the  cases  cited  by  the  counsel  of  the  defend- 
ant to  show  that  such  voluntary  assignee  cannot  impeach  a 
conveyance  of  his  assignor  as  fraudulent  against  creditors, 
have  no  application  to  the  question  of  the  right  of  the  plain- 
tiff to  bring  this  action  in  his  own  name,  for  a  conveyance  to 
defraud  creditors  is  good  and  valid  as  to  both  the  parties  to 
it ;  but  this  action  was  brought  upon  the  theory  that  the  deed 
to  the  defendant  was  good  as  to  bim  but  void  as  to  Charles 
T.  Harrison,  the  plaintiff's  assignor,  and  I  have  assumed  this 
to  be  so,  in  looking  at  this  question  of  assignability.  A  deod 
void  as  to  one  of  the  parties  to  it,  but  valid  as  to  the  other, 
pannot  be  said  to  be  absolutely  void,  but  voidable.    (Ander^ 
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son  y.  BoherUy  18  John,  515,  before  cited,    Bac,  Abr,  title 
Void  and  Voidable,) 

As  the  assignment  by  Charles  T.  Harrison  to  the  plaintiff 
was  made,  and  this  action  was  commenced,  long  before  the 
act  of  April  17th,  1858,  declaring  and  extending  the  powers 
of  cussignees,  receivers,  &c.  ^^  to  project  the  rights  of  creditors 
and  others  against  frauds,''  &c.  was  passed,  it  is  plain,  what- 
ever may  be  the  construction  or  effect  of  that  act,  that  it 
could  not  give  the  plaintiff  a  right  to  bring  this  action  in  his 
own  name,  and  does  not  relieve  his  case  from  the  question  of 
assignability. 

It  may  be  conceded  that  the  right  to  avoid  a  conveyance 
of  real  estate,  or  a  contract  as  to  personalty,  for  fraud,  would 
survive  to  the  heir,  devisee,  or  executor  of  the  party  defraud- 
ed ;  but  I  do  not  see  that  the  fact  of  such  involuntary  trans- 
fer or  right  of  survivorship  by  force  of  the  law  can  have  much 
weight  on  the  questibn  of  voluntary  assignability  in  this  case. 

The  statute  against  champerty  does  not  apply  to  devises. 
A  devise  is  good  notwithstanding  an  actual  disseisin.  (  Varick 
V.  Jachaony  2  Wend,  167.) 

A  mere  right  of  entry  survives  to  the  heir  or  devisee.  The 
executor  may  have  a  right  to  avoid  a  contract  as  to  person* 
alty  made  by  the  testator,  on  the  ground  that  the  testator 
had  been  defrauded,  without  interfering  with -the  principle 
upon  which  laws  against  champerty  proceed,  or  the  sound 
policy  indicated  by  them. 

Upon  ihe  whole,  I  am  of  the  opinion  that  Charles  T,  Har^ 
rison  could  not  assign  to  the  plaintiff  the  right  to  bring  this 
action  in  his  own  name ;  and  that  the  judgment  below  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event 

Judgment  accordingly, 

[Kew  Yobk  Obnbbal  Tuk,  February  4,  1861.  CUrlU^  SutherhMd  93oA 
JIUh,  Jnsticee.] 
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Oar  courts  will  not  recognize  or  enforce  a  right  or  title  acquired  under  » 
foreign  bankrupt  law,  or  foreign  bankrupt  judicial  proceedings. 

Accordingly  held  that  an  action  could  not  be  brought,  in  the  courts  of  this 
state,  by  trustees  of  the  estate  and  effects  of  a  firm  declared  by  the  tribunal 
of  commerce  of  the  city  of  Brussels,  in  Belgium,  to  be  insolvent  and  bank- 
rupt, to  recover  the  possession  of  certain  goods  and  chattels  in  the  possession 
of  the  defendant,  in  this  state,  the  title  and  right  of  possession  of  which  was 
claimed  to  have  passed  to  the  plaintifib  as  such  trustees,  under  and  by  virtue 
of  such  bankrupt  proceedings. 

But  the  ottjection  to  the  right  of  the  tmstees  to  recover,  in  such  a  case,  for 
want  of  legal  capacity  to  sue,  or  of  jurisdiction,  cannot  be  raised  for  the  first 
timepn  an  appeal  to  the  general  tenn.  If  the  defendant  omits  to  take  the 
objection  by  demurrer,  or  at  the  trial,  be  will  be  deemed  to  have  waived  it 

S^mhUf  that  after  having  fkiled  to  demur,  the  defendant  cannot  raise  the  ques- 
tion as  to  the  legal  capacity  of  the  plaintifib  to  sue,  at  the  trial.  Fer 
Clbbkb,  p.  J. 

APPEAL  by  the  defendant  from  a  judgment  entered  at  a 
special  term  upon  the  verdict  of  a  jury.    The  opinion 
of  the  court  sets  forth  the  material  facts. 

Fullerton  &  Spilthomj  for  the  respondents. 

A.  J.  Vanderpoely  for  the  appellant 

By  the  Court j  Sutherland,  J.  This  action  was  brought 
by  the  plaintiffs  as  trustees  of  the  estate  and  effects  of  the 
firm  of  Sichel  &  Company,  merchants  of  Brussels  in  the 
kingdom  of  Belgium ;  the  plaintiffs  having  been  appointed 
such  trustees  by  the  court  called  the  tribunal  of  commerce  of 
the  city  of  Brussels,  which  court  had  declared  the  said  firm 
insolvent  and  bankrupt.  The  action  was  brought  to  recover 
the  possession  of  certain  goods  and  chattels  in  the  possession 
of  the  defendant  in  the  city  of  New  York,  the  title  and  right 
of  possession  of  which,  it  is  alleged,  passed  to  the  plaintiffs 
as  such  trustees,  under  and  by  force  of  such  bankrupt  pro- 
ceedings in  Belgium. 

The  complaint  alleges  the  plaintiffs'  title  through  or  under 
the  foreign  bankrupt  proceeding,*  the  possession  of  the  defend- 


ITEW  YORK— FEBRUARY,  1861.  67 

Mosselman  v.  Caen. 

-» 

ant,  and  certain  other  matters  to  show  that  the  plaintiffs,  as 
such  trustees,  have  the  title  and  right  of  possession  of  the 
goods  as  the  property  of  the  bankrupt  firm.  The  defendant 
appeared  in  the  action  and  put  in  an  answer.  On  the  trial 
there  was  a  verdict  for  the  plaintiffs,  and  the  jury  assessecl 
the  value  of  the  property  at  $980.53.  The  appeal  is  upon 
the  roll  of  the  judgment  entered  on  this  verdict,  without  any 
case  having  been  made,  or  exceptions  taken. 

It  is  clear  that  the  complaint  shows  no  right  or  title  in  the 
plaintiffs  to  the  goods,  which  the  courts  of  this  state  will  re- 
cognize or  enforce.  It  may  be  that  it  shows  a  right  or  title 
which  they  could  avail  themselves  of  without  resorting  to  our 
courts;  but  the  case  of  Abraham  v.  Plestoro,  (3  Wend. 
538,)  which  has  been  confirmed  by  subsequent  decisions, 
(Johnson  V,  Hunty  23  Wend,  87,)  would  seem  to  be  conclu- 
sive upon  the  question  whether  our  courts  will  recognize  or 
enforce  a  right  or  title  acquired  under  a  foreign  bankrupt 
law  or  foreign  bankrupt  judicial  proceedings. 

The  case  oi  Abraham  v.  Plestoro  was  certainly  very  broad 
in  its  repudiation  of  foreign  bankrupt  proceedings,  and  went 
much  further  than  the  case  of  Holmes  v.  Bemsen,  (20  John. 
229 ;)  but  I  think  it  must  be  deemed  conclusive  authority*  for 
saying  that  had  the  defendant  raised  the  question  by  demur- 
rer, or  on  the  trial,  it  must  have  been  held  that  the  plainti£b 
could  not  maintain  this  action. 

The  complaint  shows  that  the  assignment  or  transfer  un- 
der which  the  plaintiffs  claim,  was  not  a  voluntary  assign- 
ment or  transfer,  but  was  an  assignment  or  tranfer  made 
under  or  by  force  of  a  judicial  proceeding  or  decree.  But 
the  defendant  did  not  raise  the  qqestion,  by  demurrer,  nor 
on  the  trial  The  record  of  judgment  before  us  does  not  show 
that  any  such  objection  was  taken  on  the  trial,  nor  indeed 
any  of  the  proceedings  on  the  tried,  except  the  rendering  of 
the  verdict. 

Can  the  defendant,  then,  present  the  question  to  the  gen- 
eral term  by  this  appeal,  when  wo  must  assume  that  he  sat 
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silent  at  the  circuit,  and  permit  the  trial  to  go  on,  and  end  in 
a  verdict  against  him,  without  raising  the  question  ?  I  think 
he  cannot.    (See  Pope  v.  Dinsmore,  8  Abbott's  Pr.  Bep,  429.) 

If  the  question  should  be  looked  upon  rather  as  a  question 
of  jurisdiction,  than  of  title,  yet  the  defendant  by  his  silence 
could  waive  the  question  of  jurisdiction. 

The  defendant  was  not  compelled  to  raise  the  question  by 
demurrer.  He  could  have  done  so  at  the  trial ;  but  it  will 
not  do  to  let  him  sit  silent  at  the  trial,  and  raise  the  ques- 
tion for  the  first  time  on  appeal. 

In  my  opinion  the  judgment  should  be  affirmed  with  costs. 

Allen,  J.  concurred. 

Olerke,  p.  J.  I  concur,  except  that  I  do  not  think  the 
defendant  could  raise  the  question  at  the  trial,  after  having 
failed  to  demur.  If  he  demurred,  it  should  be  under  sub.  2 
of  sec.  144  of  the  code ;  but  sec.  148  says,  if  the  objection  is 
not  taken  by  demurrer,  (or  answer,)  the  defendant  shall  be 
deemed  to  have  waived  the  same,  except  only  the  objection 
to  the  jurisdiction  of  the  court,  (under  sub.  1  of  §  144,)  and 
the  objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  (under  sub.  6  of  §  144.) 

Judgment  affirmed,  with  costs. 

[Kiw  ToBK  Obsbbal  Tbbk,  Febmary  4, 1861.  CUrhe^  AHm  and  Suiher' 
ZatuJ,  Justices.] 
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The  People,  on  the  relation  of  McSpedon  &  Baker^  vs. 
Haws,  Comptroller  of  the  city  of  New  York. 

Whether  the  legislature  had,  or  had  not,  the  consUtutioQal  power,  originally, 
to  appoint  the  commissioners  of  records  for  the  city  and  county  of  New 
York,  under  whose  direction  and  superintendence  certain  work  has  heen 
done,  yet  the  work  having  heen  performed,  and  the  legislature  determining 
that  the  same  was  a  service  rendered  to  the  county,  they  had  the  right  to 
tax  that  portion  of  the  state  to  pay  for  it. 

Although  the  legislature  cannot  authorize  the  taking  of  the  property  of  an 
individual,  for  public  purposes^  without  compensation,  or  for  private  pur- 
poses with  or  without  compensation,  yet  it  has  the  absolute  power  to  deter- 
mine what  sums  shall  be  raised  by  taxation,  and  the  purposes  to  which  they 
shall  be  applied. 

It  can  apportion  the  public  burthens  among  all  the  tax  paying  citizens  of  the 
state,  or  among  those  of  a  particular  section  or  territorial  division. 

Where  the  legislature  has  deemed  it  proper  to  determine  that  certain  work 
performed  by  individuals,  for  a  county,  is  for  the  public  good,  and,  without 
any  reference  to  the  mode  by  which  they  are  authorized  to  enter  upon  the 
performance  of  the  work,  it  has  enacted  that  they  shall  receive  compensa- 
tion for  it,  and  has  taxed  the  inhabitants  of  the  county  for  that  purpose,  it 
is  not  a  ground  of  objection  that  the  legislature  has  not  declared  the  precise 
amount  of  the  claim,  if  it  has  specified  a  maximum  amount  of  compensation, 
and  has  indicated  the  method  by  which  the  actual  amount  due  shall  be 
ascertained. 

The  legislature,  by  the  6th  section  of  the  act  of  April  17, 1860,  empowered 
the  board  of  supervisors  of  the  county  of  New  York  to  cause  to  be  raised 
and  collected  a  sum  not  exceeding  $80,000,  to  meet  and  pay  whatever  sum, 
up  to  that  amount,  might  be  found  due  to  the  contractors  with  the  com- 
missionerB  of  records ;  and  authorized  the  comptroller  "  to  pay  said  amount 
when  the  same "  should  "  be  Judicially  determined."  JIM  1.  That  the 
legislature  did  not  intend,  by  the  terms  "judieiaH  determination"  a  deter- 
mination by  action  commenced  against  the  board  of  snpervisoA^,  and  a 
Judgment  recovered  in  it,  before  the  comptroller  should  pay  the  amount ; 
inasmuch  as  such  a  remedy  did  not  exist,  in  favor  of  the  contractors. 

2.  That  the  contractors  could  have  no  Judicial  determination,  except  in  a  pro- 
ceeding by  mandamus ;  and  that  in  the  absence  of  any  specific  directions 
in  the  act,  as  to  the  manner  of  that  determination,  it  would  be  unreasonable 
to  infer  that  any  other  mode  was  intended  than  that  attainable  by  mandamus. 

8.  That  the  proper  remedy  of  the  contractors,  upon  the  refusal  of  the  comp- 
troller to  pay  them  the  amount  certified  by  the  commissioners  of  records  to 
be  due  to  them,  was  by  mandamus. 

There  can  be  an  appeal  only  from  tijinai  judgment. 

Whenever  a  case  is  referred,  at  a  special  term,  even  when  the  order  of  refer- 
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ence  settles  all  the  essential  points  at  issue,  it  is  nothing  bat  an  interlocu- 
tory order ;  ahd  no  finai  judgment  can  be  entered  until  the  coming  in  of 
the  report.  If  the  party  appeals  from  the  order  of  reference,  the  appeal 
will  be  dismissed. 

ON  the  13th  of  April,  1855,  the  legislature  passed  an  act 
appointing  commissioner^  to  arrange  the  public  records 
in  JITew  York,  and  have  indexes  made  and  printed ;  and  pro- 
viding that  'Hhe  necessary  expenses  incurred  by  them  shall 
be  paid  by  the  county  treasurer,  upon  the  certificate  of  said 
commissioners ;  and  the  supervisors  of  said  city  and  county 
are  hereby  authorized  to  raise  by  tax  the  amount  required  to 
defray  the  same."  (Laws  of  1855,  p.  762.)  Pursuant  to 
the  statute,  the  commissioners,  on  the  15th  of  November, 
1855,  made  a  contract  with  the  relators  to  make  and  print 
indexes  of  the  records  in  the  register's  office.  The  relators 
entered  upon  the  work,  and  have  nearly  completed  the  con- 
tract.    They  have  received  several  sums  in  payment,  which 

obtained  from  the  commissioners,  at  sundry  times  between 
October,  1858,  and  July,  1860,  certificates  under  the  con- 
tract, amounting  to  ^58,957.37.  On  the  17th  of  April,  1860, 
the  legislature  passed  an  act,  containing,  among  other  things, 
a  provision  in  the  following  words :  ^'The  said  board  of  su- 
pervisors are  hereby  empowered  to  cause  to  be  raised  and  col- 
lected, in  manner  as  aforesaid,  the  further  sum  not  exceeding 
^80,000,  to  meet  and  pay  whatever  sum,  up  to  that  amount, 
as  may^be  found  due  to  the  contractors  with  the  commission- 
era  of  records  of  the  city  and  county  of  New  York.  The 
comptroller  is  authorized  to  pay  said  amount  when  the 
sams  shall  he  judicially  determined"  On  the  22d  of  May,' 
1860,  the  commissioners  of  records  certified  to  the  comptroller 
and  the  board  of  supervisors,  that  there  was  due  to  the 
contractors,  for  work  under  said  act  of  1855,  the  sums  of 
^65,873.51,  $1953,  $1645.43,  and  $2562.32,  and  required 
said  bocurd  of  supervisors  to  cause  said  sums  to  be  raised, 
pursuant  to  the  said  acts  of  1855  and  I860,  which  the  board 
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of  supervisors^  up  to  the  26th  of  July,  1860^  neglected  and 
refused  to  raise. 

Whereupon  such  proceedings  were  had,  that  on  the  10th 
day  of  September,  1860,  a  mandamus  issued  out  of  this  court, 
commanding  the  supervisors  to  raise  said  sums  of  money  as 
in  said  acts  specified.  And  thereupon  the  said  supervisors 
raised  the  sum  of  $72,000  for  that  pupose,  which  has  been 
collected.  On  the  14th  day  of  November,  1860,  the  certifi- 
cates obtained  by  the  relators  from  the  commissioners  of 
records,  pursuant  to  the  contract,  were  presented  to  the  de- 
fendant, as  comptroller  of  the  city,  and  he  was  requested  to 
draw  his  wairant  for  the  same,  but  refused  to  do  so,  and  gave, 
as  his  only  reason  for  such  refu3al,  that  the  same  had  not 
been  judicially  determined.  Thereupon  a  motion  was  made 
for  a  mandamus,  commanding  him  to  draw  his  warrant. 
Judge  Sutherland,  at  special  term,  made  an  order  granting 
the  motion,  and  adjudging,  that  the  judicial  determination, 
mentioned  in  the  6th  section  of  the  act  of  April  17, 1860, 
could  properly  be  had  in  this*  proceeding.  The  order  also 
referred  the  matter  to  Hon.  B.  W.  Bonney,  to  ascertain  and 
report  whether  the  amount  claimed  by  the  relators,  and  de- 
manded of  the  comptroller,  was  actually  due  and  owing  to 
them  for  services  actually  performed  under  a  contract  or  con- 
tracts made  with  the  commissioners  of  records  for  the  city 
and  county  of  New  York,  as  stated  in  the  papers  on  which 
they  applied  for  said  writ  of  mandamus.  The  order  also 
provided  that  upon  the  coming  in  and  confirmation  o;  modi- 
fication of  the  report,  a  peremptory  writ  of  mandamus  issue, 
&c.  From  which  order  the  defendant  appealed  to  the  gen- 
eral  term. 

Oreene  O.  Bronson^  A,  JR.  LawrencCy  Jr.  and  H.  H.  An^ 
derson,  for  the  appellant.  I.  This  application  is  based  upon 
the  provisions  of  the  act  of  April  17th,  1860,  entifled  "An 
act  to  enable  the  supervisors  of  the  county  of  New  York  to 
ndse  money  by  tax."    (Lawa  of  1860,  p.  1024,  §  6.)    And 
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to  entitle  the  relators  to  a  mandamus,  they  must  show  that, 
under  the  provisions  of  that  act,  it  was  the  duty  of  the  appel- 
lant, at  the  time  of  the  demand  referred  to  in  the  relators' 
affidavit,  to  draw  his  warrant  in  favor  of  the  relators  for  the 
amounts  in  said  affidavit  mentioned.  (1.) .  The  meaning  of 
the  sixth  section  of  the  act  of  April  17, 1860,  was  determined 
by  this  court  in  the  case  of  the  People  ex  rel,  Wetmore  and 
others y  commissionera  of  records y  v.  The  Board  of  Supervt- 
sorSy  (11  Abbotty  114.)  In  that  case  the  court  held  that 
the  words  "when  the  same  shall  be  judicially  determined,''  as 
used  in  the  sixth  section  of  that  act,  "must  be  held  to  refer 
to  the  judicial  determination  of  the  constitutionality  of  the 
act  of  April  13th,  1855,  (the  act  creating  the  commissioners 
of  records,)  or,  at  all  events,  to  the  judicial  determination 
of  some  question  or  questions  other  than  as  to  the  amount 
due  for  work  done  under  the  contracts."  (Opinion  of  8uth- 
erlandy  J.y  11  Abbotty  118.)  It  is  then  incumbent  on  the 
relators  to  show  that  such  determination  had  been  had  at 
the  time  the  demand  aforesaid  was  made. 

II.  There  has  been  no  Judicial  determination  of  the  mat- 
ters required  by  the  act  of  April  17th,  1860,  to  be  judicially 
determined,  before  the  comptroller  of  the  city  of  New  York 
should  be  authorized  or  obliged  to  pay  any  amount  on  con- 
tracts made  by  the  commissioners  of  records.  (1.)  There  is 
no  pretense,  in  the  affidavit  of  the  relators,  that  there  has 
been  any  judicial  determination  of  tho9e  matters.  (2.)  And 
it  distincdy  appears  that  the  respondent  places  his  refusal  to 
comply  with  the  demands  of  the  relators  upon  the  groimd 
that  such  judicial  determination  has  not  been  had. 

III.  The  remedy  by  mandamus  is  a  purely  legal  remedy, 
and  a  party  is  not  entitled  thereto,  unless  he  has  a  clear  legal 
right  to  demand  what  is  asked  for  in  his  writ.  {People  v. 
Supra.  x>f  Chenango  Cb.,  1  Kernany  563.  People  v.  Canal 
BoQ^dy  13  Barb.  4M.  People  v.  Suprs,  of  Oreene  Ob.,  12 
id,  217.  People  v.  Corp,  of  BrooMyny  1  Wend.  324.  Crary 
on  Bpeo.  Proceedingsy  272.)     (1.)  As  has  been  above  shown, 
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there  is  no  duty  imposed  upon  the  appellant,  as  comptroller, 
to  pay  any  amount  on  contracts  made  by  the  conmiission- 
era  of  records,  until  the  judicial  determination  contemplated 
by  the  act  of  1860  has  been  had ;  and  it  follows,  of  course, 
that  the  relators  have  no  legal  right  to  demand  such  pay- 
ment in  the  absence  of  such  a  determination. 

lY.  Neither  can  it  be  said  that  the  relators  can  obtain  the 
judicial  determination  contemplated  by  the  act  of  1860,  and 
a  payment  by  the  respondent  of  their  alleged  claim  in  the 
same  proceeding,  for  these  reasons:  (1.)  The  act  of  1860 
peremptorily  provides  that  the  judicial  determination  shall 
be  complete  and  final,  before  the  duty  of  the  comptroller 
shall  attach.  {Laws  of  1860,  cA.  509.)  (2.)  The  right  to 
a  mandamus  must  be  in  esse  at  the  time  the  proceedings  to 
obtain  the  writ  are  initiated,  and  therefore  it  is  impossible  in 
one  and  the  same  proceeding  to  establish  the  right  and  en- 
force it  (See  remarks  of  Savage,  Ch.  J.,  in  People  v.  Ciw- 
poration  of  Brooklyn^  1  Wend.  324.)  (3.)  •  It  being  clear 
that  the  judicial  determination,  under  the  act  of  1860,  must 
precede  the  obligation  of  the  comptroller  to  pay,  it  follows 
that  the  respondents  had  no  l^al  right  to  demand  that  the 
appellant  should  draw  his  warrant  for  the  sum  in  question, 
imtil  such  judicial  determination  had  been  had.  It  is  an 
elementary  rule,  that  a  mandamus  will  not  be  granted  unless 
the  application  has  been  preceded  by  a  distinct  demand  of 
the  specific  thing  to  compel  the  performance  of  which  is  the 
object  of  the  mandamus,  and  by  a  refusal  of  performance  or 
conduct  equivalent  to  it.  (2  Ad,  dk  Ellis,  477.  3  id,  217.) 
Now,  as  it  appears  that  the  respondents  were  not  authorized 
to  make  such  a  demand,  at  or  prior  to  the  time  when  this 
proceeding  was  initiated,  the  court  was  not  authorized  to 
make  the  order  at  the  special  term. 

V.  The  order  of  January  18th,  1861,  was  improperly 
granted.  (1.)  The  court  has  no  power  to  order  a  reference 
in  a  proceeding  to  obtain  a  mandamus.  The  provisions  of 
the  code  in  relation  to  referring  actions  are  not  applicable  to 
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proceedings  of  this  nature.  {Code,  §  471.)  (2.)  There  can  be 
found  no  authority  in  any  book  of  practice  for  such  an  order, 
and  it  is  entirely  antagonistic  to  the  elementary  principle  in 
reference  to  mandamus,  that  the  right  to  the  writ  should  be 
complete  and  perfect  at  the  time  it  is  applied  for.  (3.)  If 
the  order  in  question  was  properly  granted,  this  result  wiU 
follow — eyery  contractor  who  has  a  claim  against  the  cor- 
poration of  the  city,  instead  of  bringing  an  ordinary  action 
upon  his  contract,  will  be  enabled  to  apply  for  a  mandamus, 
and  then  obtain  a  reference  to  settle  whether  any  thing  is  due 
upon  that  contract,  and,  on  the  coming  in  of  the  referee's 
report,  wiU  be  entitled  to  a  peremptory  writ  for  the  payment 
of  such  claim. 

VI.  The  question  whether  the  commissioners  of  records  are 
a  legally  organized  body,  arises  in  this  proceeding,  for  these 
reasons :  1.  The  sixth  section  of  the  act  of  1860  does  not 
command  the  comptroller  to  pay  any  sum  to  the  contractors 
with  the  commissioners  of  records,  but  only  such  sum  as  may 
be  found  due.  2.  The  question  whether  any  amount  is  due, 
inyolves  the  question  whether  the  commissioners  of  records 
have  any  legal  existence ;  for,  if  they  haye  not  such  existence, 
they  could  neither  contract  a  debt  for  themselyes,  nor  for  the 
county.  3.  The  case  of  the  Town  of  Ouilford  y.  The,  Super- 
visors  of  Chenango  Co,^  (3  Kemany  143,)  referred  to  in  the 
opinion  at  the  special  tenh,  does  not  affect  the  position  aboye 
taken,  because  in  that  case  the  superyisors  were  imperatiyely 
commanded  to  raise  a  specific  sum,  not  such  a  sum  as  might 
be  found  due. 

YII.  The  act  of  April  13th,  1855,  is  unconstitutional,  for 
the  reason  that  the  legislature  had  no  power  to  appoint  the 
commissioners  of  records. 

J.  W.  Edmonds  and  J.  T.  Brady y  for  the  relators.  I.  The 
act  of  1860  is  imperatiye  upon  the  defendants.  The  words 
"to  authorize,"  mean  "must,"  or  "shall,"  because  public 
interest  or  rights  are  concerned ;  and  because  the  public  or 
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third  persons  have  a  claim  dejure  that  the  power  shall  be 
exercised.  (1  Kenfa  Com,  5th  ed,  467,  note  d.  Newburg\ 
Turnpike  Co.  v.  Miller^  5  John,  Ch,  113.  Rex  v.  Barlow j  2 
Balk,  609.  BackweU'a  case,  1  Vern.  152.  Malcolm  v.  jBo- 
jrer*,  5  Cotoen,  193.  Mif^or  v.  -SffcA.  Bank,  1  Peters,  64. 
People  V.  W^e«^cAe«^cr,  12  J5ar6. 452.  Regina  v.  Tt^Ae  Cbm- 
wi*«jowcr«,  14  Q.  5.  474.) 

II.  The  act  of  1855,  under  which  the  contract  was  made,  is 
not  unconstitutional.  {People  v.  Draper ,  15  N.  T.  Rep.  532. 
Per  Harris,  J.  at  special  term,  in  Central  Park  case.) 

III.  Even  if  the  act  is  unconstitutional,  it  certainly  is  con- 
stitutional and  competent  for  the  legislature  to  direct  the 
board  of  supervisors  to  raise  money  to  defray  the  expense  of 
preserving  the  county  records. 

lY.  The  comptroller  having  put  his  refusal  to  draw  his 
warrant  on  the  single  ground  that  there  had  been  no  judicial 
determination,  he  is  now  precluded  from  raising  any  other 
objections,  a^d  therefore  the  only  question  raised  on  this  ap- 
peal, is  that  growing  out  of  a  judicial  determination. 

Y.  It  was  competent  for  the  court,  on  an  application  for  a 
mandamus,  judicially  to  determine  whether  any  thing,  and 
what  was  due  to  the  relators ;  and  that,  either  by  direct  action 
of  the  court,  or  through  the  intervention  of  any  of  its  officers. 
(Judiciary  act  of  1847.  Laws  0/ 1847,  p.  344,  §  77.  2  jB.  8. 
383,  §  39.    Laws  of  1845,  chap.  163,  §  3.) 

YI.  The  object  of  the  act  of  1860  was  to  remove  aU  ques- 
tions as  to  the  constitutionality  of  the  act  of  1855,  and  the 
validity  of  the  contract  made  in  pursuance  of  it,  and  to 
have  the  relators  compensated  for  money  actually  earned  by 
ihem  in  the  performance  of  the  contract ;  and  there  is  no  other 
mode  in  which  that  purpose  can  be  carried  into  effect  than 
by  a  writ  of  mandamus,  and  a  judicial  determination  therein 
of  the  amount  thus  earned  by  them.     JJhijus  ihi  remedium. 

By  the  Court,  Clebke,  P.  J.  I.  The  position  taken  by 
the  counsel  for  the  defendant,  in  his  7th  point,  is  disposed  of 
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by  the  act  of  April  17,  1860,  authorizing  the  supervisors  of 
the  county  of  New  York  to  raise  money  by  tax  for  city  and 
county  purposes.  By  the  6th  section  of  this  act  they  are  em- 
powered to  raise  and  collect,  in  addition  to  the  ordinary  tax- 
ation,  the  further  sum  not  exceeding  j$80,000,  to  meet  and 
pay  whatever  sum  up  to  that  amount  may  be  found  due  to 
the  contractors  with  the  commissioners  of  records.  Whether 
the  legislature  had,  or  had  not,  the  constitutional  power, 
originally,  to  appoint  the  commissioners  of  records,  under 
whose  direction  and  superintendence  the  work  was  done,  yet 
the  work  having  been  done,  and  the  legislature  determining 
that  the  work  was  a  service  rendered  to  the  county,  they  had 
the  right  to  tax  the  inhabitants  of  that  portion  of  the  state 
to  pay  for  it.  Although  it  cannot  authorize  the  taking  of 
the  property  of  an  individual  for  public  purposes  without 
compensation,  or  for  private  purposes  with  or  without  com- 
pensation, yet  it  has  the  absolute  power  to  determine  what 
sums  shall  be  raised  by  taxation,  and  the  purposes  to  which 
they  shall  be  applied.  It  can  make  appropriations  of  money 
whenever  the  public  well  being  requires ;  and  of  this  it  alone 
is  the  sole  judge.  It  can  apportion  the  public  burthens  among 
all  the  tax  paying  citizens  of  the  state,  or  among  those  of  a 
particular  section  or  territorial  division.  {Town  of  Guilford 
V.  Supervisors  of  Chenango  County^  3  Kernan^  143.  The 
People  V.  The  Mayor  dc.  of  Brooklyn,  4  Comst.  419.) 

In  the  present  case,  the  legislature  has  deemed  it  proper  to 
determine  that  the  work  performed  by  the  relators  for  the 
county  is  for  the  public  good,  and,  without  any  reference  to 
the  mode  by  which  they  were  authorized  to  enter  upon  the 
performance  of  this  work,  it  has  enacted  that  they  shall  re- 
ceive compensation  for  it,  and  has  taxed  the  inhabitants  of 
this  division  of  the  state  for  that  purpose.  It  is  no  objection 
to  this  that  the  legislature  has  not  declared  the  precise  amount 
of  the  claim ;  being  ignorant  of  the  exact  value  of  the  serv- 
ice, the  act  specifies  a  maximum  amount  beyond  which  the 
relator  shall  receive  nothing,  at  least  in  this  way,  for  the  serv- 
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ices  already  rendered ;  and  it  indicates  the  method  by  which 
the  actual  amount  due  shall  be  ascertained.  This  the  legis- 
lature has  as  much  authority  to  do  as  to  specify  the  exact 
sum  absolutely,  in  the  first  instance ;  and,  in  neither  case 
have  the  courts  power  to  supervise  or  review  the  action  of 
that  branch  of  the  government. 

II.  The  only  question,  then,  which  remains,  arises  on  the 
interpretation  of  the  last  sentence  of  the  section  to  which  I 
have  referred.  It  authorizes  the  comptroller  to  pay  the 
amount  when  it  shall  be  Judicially  determined.  Does  this 
require  that  an  ordinary  action  shall  be  commenced  against 
the  board  of  supervisors,  and  a  judgment  recovered  in  it, 
before  the  comptroller  shall  pay  any  amount ;  or  shall  the 
amount  be  determined^  in  atiy  way  which  the  court  may  deem 
expedient  ? 

What  the  legislature  intended  by  this  phrase,  can  only  be 
ascertained  by  considering  what  was  the  legal  method  of  en- 
forcing claims  of  this  nature  against  the  board  of  supervisors 
at  the  time  the  act  of  1860  was  passed.  If  the  remedy  by 
an  ordinary  action  could  be  sustained,  it  would  be  reasonable 
to  suppose  that  the  legislature  intended  that  this  method  of 
judicial  determination  should  be  adopted ;  otherwise,  if  the 
only  method  by  which  redress  could  be  obtained  was  by  the 
extraordinary  remedy  by  a  writ  of  mandamus,  it  is  fair  to 
assume  that  the  judicial  determination  may  be  provided  for 
under  the  proceeding  in  that  writ,  in  such  a  manner  as  the 
court  entertaining  the  proceedings  may  deem  most  convenient 
and  conducive  to  the  end  contemplated  by  the  legislature. 
All  constitutional  questions  as  to  the  appointment  of  the 
commissioners,  all  questions  relating  to  the  utility- of  the 
work ;  in  short,  all  questions  as  to  the  meritorious  nature  of 
the  daim  being  disposed  of  by  that  body  in  its  sovereign  capa-> 
city,  the  only  remaining  subject  of  inquiry  was  the  precise 
amount  of  that  claim,  which  it  left  to  be  determined  by  some 
other  tribunal 

Nothing  is  better  established  than  that,  generally,  a  writ 
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of  mandamuB  will  not  lie,  where  an  adequate  remedy  by  ac- 
tion exists. 

The  writ  of  mandamas  is  a  high  prerogative  writ,  of  which 
the  remedial  power  is  most  effective  and  most  extensive.  It 
was  devised  to  supply  a  defect  in  the  administration  of  jus- 
tice. It  is  directed  to  any  natural  person,  corporation,  or 
inferior  court  of  judicature,  requiring  them  to  do  some  specific 
thing  which  the  supreme  court  has  resolved  it  is  their  peculiar 
office  and  duty  to  do.  It  lies  to  compel  the  admission  or 
restoration  of  the  }>arty  applying,  to  any  office  or  franchise 
of  a  public  nature.  It  lies  for  the  production,  inspection,  or 
deUvery  of  public  books  or  papers,  for  the  surrender  of  the 
regalia  of  a  corporation ;  to  oblige  bodies  corporate  to  affix 
their  common  seal ;  to  compel  the  holding  of  a  court ;  and 
for  an  infinite  number  of  other  purposes,  which  it  is  impos- 
sible minutely  to  recite.  (3  Black.  110.)  In  some  cases  this 
writ  may  be  issued  where  the  injured  party  has  another  more 
tedious  method  of  redress,  as  in  the  case  of  admission  or  res- 
titution to  an  office.  Where,  however,  the  party  has  a  com- 
plete and  specific  redress  at  law,  the  circumstance  of  its  being 
a  more  tedious  method  will  not  be  sufficient  to  warrant  the 
court  in  granting  a  mandamus.  There  must  be  not  only  a 
specific  legal  right,  biit  generally  the  want  of  a  specific  legal 
remedy,  in  order  to  found  an  application  for  this  writ.  (Lord  ' 
Mlenborough,  8  Easty  219.)  But  it  will  never  be  granted 
where  there  is  a  plain  and  adequate  remedy  by  action,  for  the 
party  aggrieved.  (Ex  parte  Lynch j  2  HiUj  45.)  But,  in  the 
present  case,  had  the  relators  a  remedy  by  action  ?  The  re- 
vised statutes  very  amply  and  specifically  provide  for  the  cases 
in  which  supervisors,  boards  of  supervisors,  and  counties,  may 
be  sued.  (1  R.  8.  384,  mar. ;  ^Tl^  mar.  2  id.  473,  mxir.) 
According  to  these  provisions  the  counties  may  be  sued  for 
certain  claims,  or  in  respect  of  certain  causes  of  action  or 
controversies,  but  not  for  every  claim,  cause  of  action,  or  con- 
troversy. I  agree  entirely  with  the  views  presented  by  Mr. 
Justice  Oakley  in  Brady  v.  The  Supervisors  of  New  Yorhy 
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(2  Sand.  S,  C,  Hep,  460,)  that "  those  sections  of  the  revised 
statutes  were  intended  to  provide  a  remedy  against  a  county 
for  such  causes  of  action  (and  no  other)  as  could  not  be  pre- 
sented to  and  examined  and  allowed  by  the  board  of  super- 
visors as  county  charges.  But  every  claim,  which  is  a  county 
charge,  is  to  be  audited  and  allowed  by  the  board  of  super- 
visors, who  are  a  judicial  body,  constituted  by  law  to  decide 
on  all  matters  of  account  between  individuals  and  the  public 
body  composing  the  county,  which  they  represent."  "  The 
statute  virtually  makes  the  boards  a  court  of  arbitration,  to 
which  all  parties  having  claims  against  their  respective  coun- 
ties, other  than  those  of  the  indefinite  kind  before  referred  to, 
must  submit  such  claims  for  examination,  audit,  and  allow- 
ance." The  opinion,  which  I  have  quoted,  shows  that  all 
{he.  cases  establish  the  general  principle  that  wherever  services 
have  been  rendered,  which  are  beneficial  to  a  county,  and  no 
specific  compensation  is  provided  for  the  same  by  law,  they 
shall  be  deemed  contingent  charges  against  the  county.  Of 
the  allowance  of  such  charges  the  board  of  supervisors,  as  we 
have  seen,  is  the  sole  judge ;  unless  the  supreme  legislature 
itself  should  allow  and  provide  for  it,  as  in  the  present  case. 

The  relators,  then,  had  no  remedy  by  action ;  and  the  only 
remedy,  to  which  they  could  resort  for  redress,  was  the  writ 
of  mandamus;^  The  legislature  could  not,  therefore,  have  in- 
tended by  the  terms  '^Judicial  determination"  a  determina- 
tion by  action  ;  because  such  a  remedy  did  not  exist  in  favor 
of  the  relators.  The  relators  could  have  had  no  judicial  de- 
termination, except  in  a  proceeding  of  this  nature ;  and  in 
the  absence  of  any  specific  direction  in  the  act,  as  to  the  man- 
ner of  this  determination,  it  would  be  unreasonable  to  infer 
that  any  other  mode  was  intended  than  that  which  the  court, 
where  the  proceedings  by  mandamus  were  pending,  may  deem 
expedient. 

We  are,  therefore,  unanimously  of  opinion  that  the  remedy 
adopted  by  the  relators  is  the  proper  one,  and  that  the  de- 
cision of  the  special  term  is  correct. 


30  OASES  IN  THE  SUPREME  OOUBT. 

McCready  v.  WoodbuU. 

But  as  we  find  that  the  decision  appealed  from  is  not, 

strictly  speaking,  9,  fined  judgment,  although  it  decides  the 

merits  of  the  controversy,  we  must  dismiss  the  appeal,  instead 

of  afltoning  the  judgment    Wherever  a  case  is  referred  by 

the  special  term,  even  when  it  settles  in  its- order  all  the 

essential  points  at  issue,  it  is  nothing  but  an  interlocutory 

order,  and  no ^na2  judgment  can  be  entered  un^  the  coming  in 

of  the  report.    There  can  be  an  appeal  only  from  a  final 

judgment. 

Appeal  dismissed,  with  costs. 

[Nxw  ToRK  GxirBBAL  Tbbm,  Febnuuy  4,  1S61.    Clerhe,  Buihtrlani  and 
AOm,  Justices.]  ' 


McCreadt  and  others  vs.  Woodhull  and  others. 

Bach  owner  of  a  ship  has  a  distinct  and  separate  interest  as  a  tenant  in  com- 
mon ;  and  may  or  may  not  insure  his  particular  share,  as  he  thinks  fit. 

He  is  under  no  obligation  to  insure  for  the  benefit  of  the  others,  or  to  unite 
with  them  in  insuring. 

If  he  gives  authority  to  an  agent,  to  insure  for  him,  it  nocessarfly  means  to 
insure  his  share ;  and  in  order  to  make  him  liable  jointly  with  the  other 
owners  for  a  premium  on  a  policy  for  the  whole  vessel,  the  proof  must  bo 
clear  that  he  gave  express  authority  for  that  purpose. 

Such  authority  cannot  be  inferred  from  the  general  powers  of  a  ship^s  hus- 
band ;  it  not  being  a  part  of  his  general  duty  to  insure. 

If  he  does  this,  it  must  be  by  a  special  authority.  Instructions  from  all  the 
owners,  to  insure,  will  only  authorize  him  to  insure  for  each  separately,  to 
the  value  of  his  separate  interest. 

To  make  them  all  liable  jointly,  each  for  the  other,  they  must  enter  Into  a 
joint  undertaking  to  that  effi»ct,  knowingly  and  expressly. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  defendants  were  the  owners  of  the  schooner 
S.  N.  Smith ;  the  defendant  Smith  owning  one-fourth^  and 
each  of  the  other  defendants  one-eighth ;  the  whole  vessel 
valued  at  ^5500.  The  plaintiffs  were  shipping  and  commis- 
fiion  merchants^  and  in  1854  and  1855  were  acting  as  agents 
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of  the  schooner  above  named,  being  constituted  snch  agents 
by  the  defendant  Smith  and  one  Justns  Byder,  some  time 
captain.  In^  August  or  September,  1854,  the  plaintiffs  pro- 
cured a  renewal  of  a  policy  of  insurance  on  said  schooner,  in 
the  Reliance  Insurance  Company,  for  one  year  from  August 
30th,  1854,  for  $2500.  In  January  or  March,"  1855,  the 
plaintiffs  effected  or  obtained  a  policy  of  insurance  on  said 
schooner,  in  the  Atlas  Insurance  Company,  for  one  year 
from  January  19th,  1855,  for  $3000.  In  February,  1855, 
the  plaintiffs  effected  an  insurance  on  said  schooner,  in  the 
Astor  Insurance  Company,  for  one  year  from  February  20th, 
1855,  for  $2500.  This  last  insurance  was  based  upon  the 
fact  that  the  Beliance  Insurance  Company  failed  when  the 
policy  first  above  mentioned  had  run  for  atx  morUJis,  where- 
upon the  plaintiffs  canceled  that  policy  and  effected  a  new 
one  for  one  year,  without  express  authority  or  direction 
from  any  one.  This  action  was  brought  to  recover  of  the  de- 
fendants, as  joint  owners  of  the  vessel,  a  balance  claimed  to 
be  due  to  the  plaintiffs  on  account  of  advances  made  by  them 
in  effecting  insiu*ances  upon  the  ship,  &c.  The  complaint 
aU^d  that  at  the  times  therein  mentioned  the  plaintiffii,  at 
the  instance  and  request  of  the  defendants,  paid  out  and  dis- 
bursed for  the  use  and  benefit  of  the  schooner  S.  N.  Smith, 
various  sums  stated,  amounting  to  $1052.24.  That  they 
have  received  only  $158.11 ;  that  the  defendants  were  owners 
of  said  schooner,  and  were  indebted  to  the  plaintiffs  in  the 
balance  of  said  account,  $894.13.  The  answer  denied  the  alle-i 
gations  of  the  complaint,  except  that  the  defendants  were  own-i 
ers,  and  alleged  that  Smith  and  Klotts  had  paid  the  plaintiffs 
large  sums  of  money  for  insurance,  &c.  The  last  item  of  the 
plaintiffs'  demand,  i.  e.  balance  of  interest,  was  unprovcn  and 
unexplained.  Excepting  Woodhull,  none  of  the  appellants 
ever  dealt  with  or  saw  the  plaintiffs,  or  employed  them  to  do 
any  thing.  None  of  the  policies  were  eter  in  the  possession 
of  the  appellants  or  either  of  them,  nor  ever  seen  by  them  or 
Vol,  XXXIV.  6 
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/either  of  them^  nor  did  the  name  of  either  of  the  appellants 
erer  appear  in  them.  The  defendant  Gonklin  never  request- 
ed any  one  to  effect  insurance  on  his  share  or  interest 

The  referee  found,  as  facts,  that  the  plaintiffs  did,  acting 
as  agents,  effect  and  procure  the  several  policies  of  insurance 
upon  the  schooner  S.  N.  Smith,  and  for  the  several  amounts 
and  periods,  and  paid  therefor  the  several  premimns  in  the  com- 
plaint stated ;  aud  that  they  did  and  performed  services  in  and 
about  the  obtaining  of  such  insurances,  and  that  for  such 
aervices^  and  for  effecting  such  insurances,  and  advancing  the 
necessary  moneys  for  the  payment  of  said  premiums,  the 
plaintiffs  became  entitled  to  the  commissions  specified  in  the 
complaint.  That  the  defendants  were  the  owners  of  the 
schooner ;  and  that  the  defendant  Samuel  N.  Smith  owned 
the  one  equal  undivided  fourth  part  thereof,  and  that  each 
of  the  s^d  other  defendants  owned  the  one  equal  undivided 
eighth  part  thereof.  That  in  procuring  and  effecting  the 
said  several  insurances,  and  in  doing  and  performing  the  said 
services,  the  plaintiffs  {toted  upon  the  instance  and  request, 
and  by  the  employment  and  authority,  of  all  the  defendants 
except  William  Gonklin. 

.  And  the  referee  found,  as  conclusions  of  law,  that  the 
plaintifib  were  entitled  to  recover  of  and  from  the  defendants, 
excepting  ConMin,  the  sum  of  $89413,  together  with  in- 
terest. He  accordingly  directed  the  entry  of  judgment  in 
&VOI  of  the  plaintiffs  against  the  defendants  last  named  for 
that  sum,  with  costs,  and  directed  the  complaint  to  be  dis- 
missed as  to  the  defendant  Gonklin.  The  defendants  Wood- 
hull^  Havens^  Howell  and  Hudson  appealed. 

N.  B.  Hoxie,  for  the  appellants. 

JennesB  <k  Watson^  for  the  respondents. 

Olsbke,  J.  Each  owner  of  a  ship  has  a  distinct  and  sep- 
arate interest  as  a  tenant  in  common ;  and  each  owner  may^ 
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or  may  not,  as  he  deems  fit,  insure  his  particular  share.  He 
is  nnder  no  obligation  whatever  to  insure  for  the  benefit  of 
the  others,  or  to  unite  with  them  in  a  joint  act  to  do  so,  so 
as  to  become  liable  for  the  whole  premium,  if  the  others  should 
neglect  ot  be  unable  to  pay  it.  If  he  gives  authority  to  any 
agent  to  insure  for  him,  it  necessarily  means  to  insure  his 
share ;  and  in  order  to  make  him  liable  jointly  with  the  other 
owners  for  the  premium  on  a  policy  for  the  whole  vessel,  the 
proof  must  be  clear  that  he  gave  express  authority,  to  subject 
him  to  such  a  liability.  This  certainly  cannot  be  inferred 
from  the  general  authority  of  the  ship's  husband ;  whose  du- 
ties are  restricted  to  providing  a  proper  outfit  for  the  vessel, 
to  see  that  she  is  properly  repaired  and  fitted  for  the  voyage, 
and  furnished  with  provisions  and  sea  stores,  &c.  But  it  is 
not  a  part  of  his  general  duty  to  insure;  if  he  does  this,  it 
must  be  by  a  special  authority.  If  he  obtains  instructions 
from  every  one  of  the  owners,  he  has  only  authority  to  insure 
for  each  separately  to  the  value  of  his  separate  interest ;  to 
make  them  all  liable  jointiy,  each  for  the  other,  they  must 
enter  into  a  joint  undertaking  to  that  effect,  knowingly  and 
expressly. 

Givii^  the  testimony  in  this  case  all  reasonable  effect  in 
&vor  of  the  plaintifiBs,  the  most  that  can  be  fairly  deduced 
from  it  is,  that  some  of  the  defendants  authorized  the  captaii^ 
to  insure  for  the  particular  share  of  each.  Nothing  satisfac- 
tory appears  in  it  to  show  that  they  intended  to  make  them- 
selves jointly  liable  for  the  whole.  The  defendants  had  no 
joint  interest  in  the  insurance,  and,  therefbre,  no  joint  lia- 
bility in  relation  to  it ;  xmless,  as  I  have  said,  they  volunta- 
rily incurred  it.  I  do  not  think  the  referee  had  any  ground 
for  concluding  that  they  had  done  this. 

The  judgment  should  be  reyers^  an^  a  iiew  trial  ordered  ] 
costs  to  abide  the  event, 

SuTHEBLAKD,  J.  coucurred. 
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Ingbaham,  J.  (dissenting.)  The  grounds  on  which  this 
appeal  was  taken  related  to  a  question  of  fact.  Upon  this 
question  there  was  conflicting  testimony,  sufficient  to  have 
sustained  the  finding  of  the  referee  as  to  the  joint  liability ; 
and  under  such  a  state  of  facts  I  do  not  think  we  should  in- 
terfere with  the  finding. 

It  is  conceded  that  the  referee  erred  as  to  the  amount,  as 
his  report  includes  a  portion  which  had  been  paid  by  two  of 
the  owners.  That  amount,  with  interest,  should  be  remitted, 
and  the  judgment  affirmed  for  the  residue. 

New  trial  granted. 

'  [Nbw  Tobx  Gbkebal  Tbbmj  February  4, 1861.    CUrke^  Sutherland  and  In- 
graham,  Justices.] 
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Upon  an  answer  setting  np  the  non-Joinder  of  other  persons  as  co-defendants, 
articles  of  copartnership  are  admissible  to  prove  a  partnership  between  the 
defendants  and  the  persons  omitted, 

But  where  the  answer  alleged  that  two  persons  not  Joined  were  partners  of 
the  defendants,  and  the  articles  produced  showed  that  there  was  only  one 
partner  not  joined,  it  was  hM  that  the  articles  were  properly  excluded. 

Where  vendees  have  been  gnilty  of  a  fraud,  upon  a  purchase  of  goods  on 
credit,  the  vendor  may,  without  waiting  until  the  time  of  credit  has  expired, 
reclaim  the  goods,  or  he  may  waive  the  tort  and  recover  in  assumpsit  for 
the  value.  .    v^ 

In  the  latter  case,  it  is  sufficient  for  him  to  allege,  in  his  complaint,  that  he 
sold  to  the  defendant  goods  to  the  value  of  so  much,  and  that  the  defendant 
has  not  paid,  &c. 

A  party  to  an  instnmient  under  seal,  having  a  subscribing  witness,  is  not  a 
competent  witness  to  prove  its  execution.    Per  Glbbkb,  J. 

To  lay  the  foundation  for  the  admission  of  any  other  evidence  than  that  of  tbo 
subscribing  witness,  it  is  necessary  to  prove  that  the  latter  was  not  capable 
of  being  examined,  as  that  he  was  dead,  or  incompetent  to  give  evidence 
from  insanity  or  infamy  of  character,  or  absence  in  a  foreign  country,  or 
that  he  could  not  be  found,  alter  strict  and  diligent  inquiiy.   Per  Clbbxb,  J. 
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THIS  ^action  was  brought  against  two  of  the  members  of 
the  firm  of  Max  Sichel  &  Co.,  to  recover  the  smn  of 
$1108.21  and  interest,  upon  an  alleged  indebtedness  for 
leather  sold  and  delivered  to  the  firm  between  July  30th, 
1858,  and  September  14th,  1858.  The  answer  settip  ;  first, 
the  non-joinder-  of  George  Mann  and  Adolphus  Enorr,  as 
co-defendants;  and  second,  that  the  goods  had  been  pur- 
chased on  a  credit  which  had  not  expired,  and  that  in  pay- 
ment the  defendants  had  executed  and  delivered  to  the 
plaintifGs  their  promissory  notes  therefor.  The  complaint 
originally  contained  a  count  claiming  that  such  promissory 
notes  had  been  received  under  fraudulent  representations  by 
the  defendants,  as  to  their  responsibility;  and  had  been  ten- 
dered back  before  suit,  but  on  the  defendants'  motion  that 
count  was  stricken  out  before  answer.  The  case  was  tried 
before  his  honor.  Judge  Davibs,  without  a  jury,  at  the  New 
York  circuit,  on  the  21st  day  of  January,  1859.  On  the  trial 
the  defendants  produced  the  articlea  of  copartnership  between 
the  persons  constituting  the  firm  of  Max  Sichel  &  Co.,  and 
offered  to  show  by  them  that  George  Mann  was  a  partner. 
The  plaintiffs'  counsel  objected  to  the  articles  as  evidence, 
and  the  court  excluded  the  same.  The  defendants  then  offer* 
ed  to  prove  by  Adolphus  Knorr  the  execution  of  a  release, 
signed  by  said  Knorr  and  Max  Sichel.  The  following  is  a 
copy  of  such  release : 

"Whereas,  we  the  subscribers  having  heretofore  been  in 
copartnership  in  the  shoe  and  leather  business  in  the  city  of 
New  York,  at  190  William  street  in  said  city ;  and  whereas 
said  copartnership  under  the  name  of  Max  Sichel  &  Co.  hav- 
ing been  dissolved  by  mutual  consent  between  the  respective 
parties  hereto ;  now,  in  consideration  of  the  sum  of  one  dollar 
to  each  other  in  hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  each  for  himself  release  and  discharge 
each  other  from  all  and  every  claim  or  demand  that  we  or 
either  of  us  have  against  each  other  anterior  to  the  date  of 
this  agreement. 
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In  witness  whereof  we  have  interchangeably  set  our  handa 
and  seals  this  seventii  day  of  October^  1858. 

Max  Siohel,  [l.  8.] 
A.  Knorr,      [l.  s.] 
Sealed  and  delivered  in  presence  of  John  Herts." 

The  plaintiffs'  counsel  objected,  and  his  honor,  the  jndge, 
sustained  the  objection,  and  held  that  the  execution  of  such 
release  should  be  proved  by  the  subscribing  witness  if  within 
the  state,  to  which  ruling  the  defendants'  counsel  excepted. 

The  justice  before  whom  the  action  was  tried  found  the 
following  facts,  viz :  That  the  plainti£b,  as  copartners  under 
the  firm  name  of  Henry  L.  Kayser  &  Co.,  at  the  city  of  New 
York,  and  between  the  thirtieth  day  of  July,  1858,  and  the 
fourteenth  day  of  September,  1858,  sold  and  delivered  to  the 
defendants,  who  then  were  copartners  under  the  firm  name 
of  Max  Sichel  &  Co.,  goods,  wares  and  merchandise,  con- 
sisting of  leather,  to  the  amount  and  of  the  reasonable  value 
in  all  of  ^1008.21 ;  and  that  said  sum,  with  interest  amount- 
ing to  -$25.91,  still  remains  due  and  unpaid.  That  said 
goods  were  so  sold  and  delivered  upon  a  credit  of  four  months ; 
that  such  credit  was  obtained  upon  false  representations  for 
that  purpose  made  by  said  defendants  as  to  their  responsibility. 
That  the  defendants  gave  the  plainti£b  their  promissory  notes, 
by  them  made  in  accordance  with  such  credit,  and  which 
notes  were  received  upon  the  faith  of  said  representations. 
That  such  representations  of  the  defendants  as  to  their  re- 
sponsibility were  wholly  untrue  and  known  to  said  defendants 
to  be  so  at  the  time  of  making  the  same,  and  that  prior  to 
the  commencement  of  this  action  tiie  plaintiff  offered  to  sur- 
render to  the  defendants  said  promissory  notes.  And  as 
matter  of  law  upon  said  facts,  he  found  that  the  plainti£b 
were  entitied  to  rescind  the  contract  as  to  the  credit,  by  rea- 
son of  the  false  representations  made  to  obtain  the  same,  and 
werej  therefore,  entitied  to  judgment  for  the  sum  of  $1135.57, 
besides  costs. 

Judgment  wims  entered  for  the  plaintiffs  accordingly.    No 
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exceptions  were  taken  to  the  judge's  finding  of  facts  or  con* 
elusions  of  law^  and  the  case  came  up  on  exceptions  specifi- 
cally taken  at  the  trial. 

E.  W.  Bodge,  for  the  appellanta 

W.  jS.  Staffordy  for  the  plaintiffi. 

IngbahaM;  J.  In  this  case  the  defendants  were  sued  as 
partners^  for  the  amount  of  a.bill  of  goods  sold  them.  In  the 
answer  the  defendants  set  up  as  a  defense  that  one  Mann  and 
one  Knorr  were  partners  in  the  transaction,  and  should  have 
been  joined  as  defendants. 

Upon  the  trial  of  the  cause  the  defendants  offered  articles' 
of  copartnership  between  the  defendants  and  Mann,  dated 
previous  to  the  sale  of  the  goods,  and  proved  by  a  subscribing 
witness,  which  were  objected  to  and  excluded.  The  evidence 
did  not  show  that  Knorr  was  a  partner.  The  articles  of  co- 
partnership were  admissible  to  prove  a  partnership.  Where 
the  members  of  a  firm  or  any  of  them  set  up  by  way  of  defense 
that  other  persons  than  those  sued  were  partners,  they  are 
held  to  strict  proof  of  the  existence  of  such  partnership.  The 
admissions  of  the  parties  not  joined  is  not  admissible,  nor 
would  the  admissions  of  the  defendants  be  received  for  such 
purpose. 

The  only  evidence  that  could  be  produced  is  the  articled 
of  copartnership,  unless  the  defendants  themselves  are  ex- 
amined. This  rule  was  stated  by  the  court  in  Stoeeting  dk 
White  V.  Turner y  (10  John,  216,)  in  which  it  is  said  "If  4he 
defendant  and  McNeil  were  partners  they  might  have  shown 
it  by  the  production  of  the  articles  of  copartnership,  or  by 
witnesses  to  the  agreement 

I  am,  however,  of  opinion  that  the  exclusion  of  the  evi- 
dence may  be  sustained.  The  answer  set  up  two  persons  not 
joined  to  have  been  partners.  The  articles  produced  only 
showed  that  there  was  one  person  not  joined.  In  Hawks  v. 
Munger,  (2  HUl,  200,)  Judge  Oowen  says :  ^^Toisustain  a* 
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plea  of  non^joinder  it  must  appear  in  evidence  that  there  is 
neither  a  greater  nor  less  number  of  defendants  than  the  plea 
sets  up."  It  would  have  been  better  to  have  received  the 
evidence  as  to  Mann  and  then  ruled  that  it  was  insufficient 
to  make  out  the  defense  as  set  up  in  the  answer,  without 
further  proof  as  to  the  interest  of  Enorr  in  the  firm.  But  as 
the  evidence  established  that  Enorr  was  not  a  partner,  the 
exclusion  of  it  worked  no  injury  to  the  defendant 

The  other  question  is  as  to  the  right  of  the  plaintiff  to  re- 
cover notwithstanding  the  credit  which  was  given  on  the  sale 
of  the  goods  had  .not  expired  when  the  action  was  brought. 
The  plaintiffs  claimed  to  recover  upon  the  ground  that  the 
defendants  had  been  guilty  of  a  fraud  in  the  purchase  of  the 
goods  from  ihem.  The  finding  of  the  court  sustains  the  al- 
legation in  that  respect,  and  the  plaintiffs  might,  therefore, 
have  reclaimed  the  goods,  or  might  have  waived  the  tort  and 
recovered  in  assumpsit  for  the  value.  The  complaint  charges 
that  the  plaintifib  sold  to  the  defendants  goods  to  the  value 
of  so  much  and  that  the  defendants  have  not  paid,  &c.  This 
question  is  fully  discussed  in  Both  and  others  v.  FalmeVy 
(27  Barb.  652,)  and  it  is  unnecessary  to  add  any  thing  to 
the  opinion  in  that  case. 

The  judgment  should  be  affirmed. 

SuTHBSLAND,  J.  coucurred. 

Clxbkx,  p.  J.  I.  The  judge,  at  the  trial,  properly  refused 
to  fdlow  the  defendants  to  show  by  written  articles  that 
Mann  was  a  copartner  of  theirs,  at  the  time  their  liability  to 
the  plaintiffs  was  incurred.  The  answer  averred  a  copart- 
nership with  Mann  and  Enorr,  and  not  with  Mann  alone. 
The  instrument,  therefore,  had  no  relevancy  to  the  question 
raised  by  the  pleadings.  Whether  it  would  have  been  prop- 
er to  have  admitted  it,  if  the  answer  had  averred  the  part- 
nership of  Mann  alone,  it  is  not  ncecssary  for  us  now  to 
decidek    It  appears  from  the  opinion  of  the  old  supreme  court 
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in  Sweating  y.  Twrnevy  (10  John.  216,)  that  the  articles 
of  copartnership  were  admissible  in  a  plea  of  this  de- 
scription. But  this  was  a  dictum;  it  was  not  at  all  ne- 
cessary to  the  decision  of  the  case  to  determine  that  the 
written  declarations  of  the  defendants  were  admissible  in 
their  own  favor,  when  their  oral  declarations  confessedly 
could  not  be. 

II.  Enorr,  one  of  the  parties  to  the  release,  was  not  a 
competent  witness  to  prove  its  dissolution.  To  lay  the  foun- 
dation for  the  admission  of  any  other  evidence  than  that  of 
the  subscribing  witness,  it  was  necessary  to  prove  that  the 
latter  was  not  capable  of  being  examined,  as  that  he  was 
dead,  or  incompetent  to  give  evidence,  from  insanity  or  infamy 
of  character,  or  absent  in  a  foreign  country,  or  that  he  could 
not  be  found  after  strict  and  diligent  inquiry.  This  rule 
has  not  not  been  directly  or  indirectly  repealed  or  modified 
by  the  code,  or  any  other  legislative  provision. 

Even  if  the  execution  of  this  release  were  properly  proved, 
the  instrument  was  not  rMevant.  It  expressly  contradicted 
the  allegation  in  the  answer  that  Mann  and  Knorr  both  were 
partners. 

III.  The  plaintifb  were  not  bound  to  bring  an  action  of 
tort  for  the  firaud.  It  was  sufficient  to  sue  generally  for  the 
sale  and  delivery  of  the  goods,  and  when  the  defendants 
showed  that  they  were  sold  on  a  credit,  which  had  not  yet 
expired,  the  plaintiffs  in  reply  could  show  that  this  credit 
was  obtained  by  fraudulent  representations:  that,  conse- 
quently, they  rescinded  this  particular  express  contract,  and 
that  they  relied  for  recovery  on  the  contract  which  the  law 
in  such  cases  implies,  namely,  that  the  defendants  are  liable 
for  immediate  payment,  precisely  as  if  no  express  con^ 
tract  had  ever  been  made.  This,  I  think,  is  fiilly  established 
by  all  the  recent  adjudications  in  our  courts,  particularly  in 
the  cases  of  Roth  v.  Palmer,  and  Tohey  v.  Palmer ,  (27  Barh. 
652 ;)  where  the  subject  is  thoroughly  discussed.  The  bring- 
ing of  the  action,  and  the  offer  at  the  trial  tp  surrender  and 
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cancel  the  notes,  were  a  sufficient  exercise  of  the  plaintiffii' 
right  to  rescind  the  express  contract. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 

[Nbw  York  Gevebal  Tbbm,  Febmary  4,  1861.    Cflerke,  Sutherland  and 
IngrakoMt  Justioes.] 


Babnabd  v8.  Monnot. 

Although  a  broker's  compensation  is  earned  on  the  completion  of  his  serrice, 
which  terminates  when  the  vendor  and  vendee  have  agreed,  yet  there  most 
be  an  agreement  by  which  the  parties  are  legally  boand. 

On  a  negotiation  for  the  sale  of  real  estate  the  parties  must  agree  npon  the 
terms,  and  the  contract  mnst  be  formally  reduced  to  writing  and  executed 
by  them,  before  the  broker  will  be  entitled  to  his  commissions. 

Where  a  negotiation,  conducted  by  a  broker,  is  broken  off  before  any  binding 
agreement  is  entered  into  between  the  parties,  and  thereupon  a  new  con- 
tract is  executed  by  them  for  a  part  of  the  property,  only,  and  varying 
essentially  in  its  terms,  from  the  first,  without  any  agency  or  intervention 
of  the  broker,  the  latter  wiU  not  be  entitled  to  a  commission. 

THIS  is  an  appeal  brought  by  the  plaintiff,  from  a  judgment 
of  this  court  dismissing  the  complcdnt,  rendered  at  a  trial 
term  thereof,  held  by  Bon.  William  F.  Ali^n,  on  the  8th 
day  of  March,  1859.  ^he  complaint  alleges  a  retainer  of 
the  plaintiff  as  a  real  estate  broker,  by  the  defendant,  to  ne- 
gotiate the  sale  of  the  large  block  of  ground  bounded  on  the 
Fifth  avenue.  Twenty-third  and  Twenty-fourth  streets,  in 
the  city  of  New  York,  known  as  the  Hippodrome  property. 
That  on  the  Slst  May,  1855,  the  defendant  and  a  purchaser 
met  at  the  plaintiff  ^s  office,  and  the  defendant  agreed  to  sell, 
and  the  purchaser  to  buy,  the  whole  property  for  $250,000. 
That  the  purchaser  was  ready  to  execute  a  written  contract, 
but  the  defendant  refused^  but  in  consequence  of  that  nego- 
tiation the  defendant,  on  the  9th  of  June,  1855,  executed  to 
the  same  purchaseir  a  written  contract  for  part  of  the  prop- 
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erty  for  $170,000,  and  on  the  15th  June  a  deed  was  delivered 
for  such  part.  That  upon  such  negotiation  the  usual  custom- 
ary brokers'  commission  for  selling  real  estate  became  due  to 
the  plaintiff,  one  per  cent  upon  the  pricC)  and  demands 
$2500,  with  interest  from  Slst  May,  1855.  The  answer  de- 
nies that  the  defendant  employed  the  plaintiff  as  his  broker, 
or  that  he  ever  n^otiated,  as  his  broker,  any  sale,  and  denies 
that  on  the  Slst  May  he  agreed  to  sell,  as  in  the  complaint  . 
stated ;  and  alleges  that  the  alleged  sale  was  merely  a  nego-* 
tiatton;  that  the  minds  of  the  parties  never  met  therein^ 
Denies  that  from  any  intervention  or  services  of  the  plaintiff, 
the  defendant  made  a  sale  of  part  of  the  property,  but 
that  that  sale  was  made  without  any  intervention  or  services 
of  the  plaintiff,  and  was  founded  upon  different  considerations 
and  terms  from  the  first  negotiation*  The  evidence  tended 
to  show  that  the  plaintiff  was  never  retained  by  the  defend"^ 
ant,  who  was  a  perfect  stranger  to  him,  and  the  defendant 
had  his  own  broker  to  sell  the  property  for  him,  a  Mr.  Good*- 
speed.  But  that  the  plaintiff  sent  for  the  defendant,  writing 
and  sending  him  letters,  and  spoke  and  acted  as  if  he  was 
applying  to  purchase  on  his  own  behalf,  or  as  broker  for  Mr. 
EnOy  his  landlord,  for  whom  he  had  acted  largely  as  broker, 
and  so  the  defendant  was  led  to  believe.  On  the  Slst  May, 
Eno,  the  purchaser,  and  the  defendant,  met  at  the  plaintiff's 
office,  and  entered  into  a  preliminary  agreement  as  to  the 
price,  provided  the  defendant  was  satisfied,  upon  investiga- 
tion, that  the  value  which  Mr.  Eno  set  upon  the  property  he 
gave  in  exchange  was  fair,  and  that  the  leases  on  it  were  sat- 
isfactory. The  defendant  had  never  seen  the  deeds  of  the 
property  he  was  to  receive,  knew  nothing  of  the  dimensions 
of  the  lots,  had  never  seen  the  leases,  which  turned  out  to  bo 
very  complicated  and  with  objectionable  provisions  in  them ; 
the  defendant  therefore  refused  to  commit  himself  by  a  writ- 
ten contract,  until  he  and  his  lawyer^  Mr.  Logan,  had  satis- 
fied themselves  as  to  those  matters.  On  inquiry^  the  de^dant 
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ascertained  that  the  property,  74  Broadway,  which  he  was  to 
receive  as  $110,000  in  part  payment,  was  over-valued 
$10,000,  of  which  neither  Mr.  Eno  nor  the  plaintiff  had  in- 
formed him,  and  the  defendant's  vdfe  refosed  to  accede  to  the 
sale.  There  were  also  objectionable  clauses  in  the  leases. 
For  these  reasons  the  defendant  refused  to  complete  the  ne- 
gotiation or  to  sell,  and  no  valid  agreement  for  sale,  in  iorit- 
■  ingy  was  made,  nor  did  the  parties*  minds  ever  meet  in  the 
details  of  negotiation  by  parol.  After  the  negotiation  was 
endedy  and  the  parol  agreement  was  declared  off,  a  new  nego- 
tiation commenced  between  Mr.  Eno  and  the  defendant  for 
part  of  the  property,  without  not  only  the  agency  or  inter- 
vention, but  without  the  knowledge  of  the  plaintiff.  A  con- 
tract, having  no  element  in  common  with  the  first  n^otiation, 
but  entirely  different,  was  then  executed  between  said  Eno 
and  the  defendant.  The  first  negotiation  was  for  the  whole 
property  for  $250,000,  for  which  Mr.  Eno  was  to  pay  by  selling 
him  555  Broadway,  at  $120,000,  74  Broadway  at  $110,000, 
and  $20,000  cash.  The  second  negotiation,  and  the  contract 
executed  under  the  same,  was  for  part  of  the  property  at 
$170,000,  for  which  Eno  gave  the  defendant  No.  74  Broad- 
way  for  $100,000,  ($10,000  less  than  the  first  negotiation.) 
Mr.  Eno  was  to  assume  a  mortgage  of  $80,000  on  the  prop- 
erty he  bought  of  the  defendant.  Eno  agreed  to  lend  the 
defendant  $50,000,  and  the  defendant  was  to  give  Eno  a  bond 
and  mortgage  on  74  Broadway  for  $60,000,  with  other  special 
provisions,  showing  that  the  two  negotiations  were  entirely 
different, 

H,  Bamardy  for  the  appellant. 

E,  Logany  for  the  respondent. 

By  the  Court y  Clebke,  P.  J.    It  appears  to  me  very  evi- 
dent that  the  plaintiff  had  no  agency  whatever  in  negotiating 


NEW  YORK— FEBRUARY,  1861.  9^ 

Barnard  «.  Monnot. 

the  second  agreement  effected  between  the  defendant  and  Eno. 
It  was  essentially  different  from  the  bargain  by  which  the 
latter  was  to  give  $250,000  for  the  property.  It  was  only 
for  a  portion  of  it ;  of  which  the  consideration  money  was 
$170,000 ;  for  which  Eno  gave  the  defendant  No.  74  Broad- 
way at  a  valuation  of  $100,000  instead  of  $110,0Q0 ;  Eno 
^mgnming  a  mortgage  for  $80,000  on  the  property  which  ho 
purchased  from  the  defendant.  He  also  agreed  to  lend  the 
defendant  $50,000,  and  $10,000  being  due  on  the  difference 
in  the  valuation  of  the  property  to  be  exchanged,  the  defend- 
ant  i^reed  to  give  a  bond  and  mortgage  on  74  Broadway  for 
$60,000,  with  other  special  provisions.  The  first  negotiation 
was  for  the  whole  property  for  $250,000,  for  which  Eno  was 
to  pay  by  giving  the  defendant  555  Broadway  at  $120,000, 
74  Broadway  at  $110,000,  and  $20,000  in  cash. 

It  is  evident,  then,  that  the  terms  expressed  in  each  nego- 
tiation would  make  the  agreements  entirely  different.  The 
first  was  never  effectuated,  so  as  to  give  it  the  charcu^ter  of  a 
binding  agreement.  Undoubtedly,  the  broker's  compensation 
is  earned  by  the  completion  of  his  service,  which  terminates 
when  the  vendor  and  vendee  have  agreed.  But  it  must  be 
an  agreement  by  which  the  parties  are  legally  bound.  Any 
thing  less  is-  merely  loose  conversation.  Parties  may  agree 
upon  the  price,  and  generally  upon  the  other  terms.  But 
many  questions  remain  to  be  adjusted  and  investigated,  and 
arrai^ments  to  be  settled,  which  can  never  be  properly  pro- 
vided- for  until  the  contract  is  formally  reduced  to  writing ; 
and  if  the  owner  of  real  estate  is  to  be  liable  for  a  commission 
to  a  broker  before  the-  agreement  is  completed,  in  this  way 
he  may  be  compelled  to  pay  a  great  many  commissions  be- 
fore he  finally  disposes  of  it.  He,  also,  may  discover  that 
the  purchaser  is  entirely  irresponsible,  or  that  he  never  in- 
tended to  complete  the  agreement,  or  that  he  kept  up  a  feign- 
ed negotiation  for  some  sinister  purpose  of  his  own,  or  to  give 
\aA  friend  the  broker  a  ground  for  repovering  his  commisr 
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Bioiifl.  Of  conrBe  nothing  of  thiB  kind  conld  be  predicated  of 
this  transaction ;  broker,  vendor  and  vendee  having  conduct- 
ed the  negotiation  apparently  with  the  sincere  intention  of 
completing  an  agreement.  I  only  mention  these  supposed 
cases  to  show  the  necessity  of  perfecting  the  agreement,  in 
the  method  required  by  law,  before  the  agent  should  be  en- 
titled to  his  commission*  I  am,  therefore,  of  opinion  that  the 
signing  of  a  contract  for  the  purchase  of  real  property  is 
essential  before  the  broker  has  a  legal  right  to  compensation ; 
and  for  this  reason,  even  if  the  plaintiff  adduced  testimony 
of  his  retainer  by  the  defendant,  sufficient  to  go  to  the  jury, 
he  could  not  recover  any  commissions  for  his  agency  in  the 
first  negotiation. 

And  with  regard  to  the  second,  which,  as  we  have  seen, 
was  a  transaction  totally  different  from  the  first,  and  which 
was  completed  so  as  to  make  it  binding  on  the  parties,  ihe 
plaintiff  had  no  agency  in  it  whatever.  Eno,  the  purchaser, 
and  the  plaintiff's  own  witness,  says  that  the  plaintiff  had 
nothing  to  do  with  the  agreement  oi  the  9th  of  June,  (the 
one  reduced  to  writing  and  signed  by  the  parties,)  that  it 
was  made  by  him  and  the  defendant  personally ;  ^^  the  plain- 
tiff was  not  present  and  had  nothing  to  do  with  it ;  it  was 
made  at  my  office.''  This  is  not  contradicted ;  indeed  it  is 
not  pretented  by  the  plaintiff  that  he  had  any  agency  in  the 
second  negotiation,  except,  I  suppose,  so  far  as  he  maintains 
it  was  only  a  modification  of  the  first,  and  that  his  6e]:vices 
rendered  in  effecting  that,  entitled  him  to  compensation  on 
the  agreement  that  was  finally  and  legally  concluded  between 
the  parties.  But  we  have  seen  that  although  the  first  related 
to  the  whole  property,  and  the  second  to  a  part  of  it,  the 
transactions  were  entirely  different 

The  plaintiff,  therefore,  failed  to  make  out  his  case ;  and 
the  judge  properly  dismissed  the  complaint. 

I  have  not  thought  it  necessary  to  inquire  whether  the  plain- 
tiff produced  any  evidence  sufficient  to  go  to  the  jury  on  the 
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^abject  of  the  retainer.    Even  if  he  did,  which  I  very  much 
doubt,  hiB  case,  for  the  reason  above  stated,  would  be  in- 
complete. 
.    The  judgment  should  bo  affirmed  with  costs. 

[Kbv  Tobk  Genbbal  Tbbh,  Febmary  4, 1861.    CfUrkef  SuiherUmd  and 
Ihgraham^  Justices.] 


Cook  vs.  Fabbek. 

The  statutory  proceedings  for  acquiring  Jurisdiction  of  absent  defendants 
must  be  strictiy  complied  with,  in  order  to  giTe  the  court  Jurisdiction. 

The  Jurisdiction  is  strictiy  statutory,  and  can  only  be  acquired  in  the  mode 
prescribed  by  the  statute. 

Where  an  infant  defendant,  at  the  time  of  the  commencement  of  an  action  for 
partition,  resided  in  the  state  of  California,  and  an  order  for  the  service  of 
the  summons  upon  her,  by  publishing  the  same,  was  granted,  upon  an  affi- 

m 

davit  which  did  not  show  that  the  residence  of  the  inflcmt  was  unknown  to 
the  plaintiff,  and  could  not  with  reasonable  diligence  be  ascertained; 
a  wu  held  that  the  in&nt  defendant  was  not  properly  served  with  process, 
so  as  to  give  a  good  titie  to  a  purchaser  at  a  sale  under  the  Judgment  or 
decree  of  partition. 

APPEAL  from  an  order  of  Judge  Ingbaham,  denying  a 
motion  that  a  purphaser  complete  a  purchase  and  sale  in 
partition. 

Mr.  Amoux^  for  t];^e  appellant, 

Mr.  FarsonSf  for  the  respoiident. 

By  the  Court,  Allen,  J.  The  objectioii  to  the  title  is 
that  one  of  the  in&nt  heirs  at  law  of  the  former  owner  and  a 
tenant  in  cominon  of  the  premises  sold  was  not  properly 
served  with  process.  At  the  time  of  the  commencement  of 
the  action  she  resided  in  Ci^ifomia,  and  was,  and  still  is,  an 
in&Xit  under  the  age  of  twenty-one  years,    An  order  for  the 


96  CASES  IK  THE  SUPBEME  OOUBT. 

Cook  V,  Farren. 

service  of  the  summons  upon  her  by  publishing  the  same  was 
made  by  Judge  Boosevelt,  upon  the  affidavit  of  the  plaintiff, 
an  sa\nt  of  the  infant  defendant.  The  order  did  not  direct  a 
deposit  of  the  summons  and  complaint  in  the  post  office,  din 
rected  to  the  defendant  at  her  place  of  residence.  The  affi- 
davit did  not  show,  nor  did  it  appear  in  any  way,  that  the 
residence  of  the  infant  was  unknown  to  the  plaintiff  and  could 
not  with  reasonable  diligence  be  ascertained  by  her.  (Oode^ 
§  135.)  The  only  statement  in  the  affidavit  bearing  upon  the 
question  is,  ^^  that  George  Demphill  and  Josephine  Demphill 
(the  infant)  reside  in  the  state  of  California,  but  their  pres- 
ent place  of  residence  therein  deponent  is  unable  to  state." 
Implying  that  she  had  known  where  they  had  resided,  at  one 
time,  without  its  appearing  that  they  had  removed  at  all 
from  such  place  of  residence.  The  affidavit  is  entirely  con- 
sistent with  the  fact  that  they  had  resided,  within  the  knowl- 
edge of  the  deponent,  at  Benicia  or  any  pther  given  place, 
and  still  resided  there,  the  individual  making  the  affidavit 
having  no  reason  to  suppose  or  believe  that  they  had  removed, 
but  excusing  herself  for  denying  present  knowledge  of  their 
residence  by  reason  of  that  personal  knowledge  which  is  the 
result  of  an  actual  and  recent  visit  to  their  domicil.  But 
conceding  that  the  affidavit  was  honestly  made,  and  the 
plaintiff  had  no  knowledge  or  belief  as  to  the  place  of  resi- 
dence of  the  absentees,  the  statute  was  not  complied  with, 
for  the  want  of  evidence  that  their  residence  could  not  be 
ascertained  ^^  with  reasonable  diligence.''  It  is  palpable  that 
slight  diligence  only  would  have  been  necessary  to  ascertain 
where  they  resided.  But  the  statutory  proceedings  for  ac- 
quiring jurisdiction  of  absent  defendants  must  be  strictly 
complied  with  to  give  the  court  jurisdiction.  The  jurisdic- 
tion is  strictly  statutory,  and  can  only  be  acquired  in  the 
mode  prescribed  by  the  statute.  (HaUett  v.  BighterSy  13 
How.  43.  Brisbane  v.  Peahodtfy  3  id.  109.  Kendall  v. 
Waahburnj  14  id.  380.)  iSven  admission  of  the  service  of 
process  out  of  the  state  is  ineffectual  to  give  the  court  juris- 
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diction  in  personam,  {Litchfield  v.  BurweUy  5  How.  341, 
j^nd  see  Evertson  v.  Thomas^  Id.  45.)  As  the  infant  conld 
not  convey  her  estate,  she  cuinot  by  any  consent  confer  jn- 
risdiction  upon  the  conrt,  or  rectify  or  affirm  the  order  of  sale. 
Her  power  of  attorney  to  Mr.  Lamson  is  a  nullity. 
The  order  made  at  special  term  must  be  affirmed,  with  costs. 

i 

[New  York  Obvbbal  Tsbx,  February  4,  1861.    CTtfrA:^,  SuiherUxnd  and 
Ment  Jofltices.] 
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QUINTABD  V8.  De  WoLF. 

The  plaintiff  was  employed  by  G.  to  build,  for  one  8.  a  machine  for  crashing 
ore ;  S.  having  previously  arranged  with  D.  &  Co.  to  pay  for  the  same,  and 
the  plaintiff  looking  to  D.  &  Co.  for  payment,  and  commencing  work  upon 
the  machine.  Subsequently  D.  &  Co.  refused  to  pay  for  the  machine,  and 
the  plaintiff,  on  being  informed  of  such  refusal,  declined  proceeding  under 
his  contract;  whereupon  the  defendant  promised,  verbally,  that  if  the  plain- 
tiff  would  go  on  and  complete  the  machinery,  he,  the  defendant,  would  pay 
for  it ;  Held  that  this  was  not  an  agreement  to  pay  the  debt  of  another,  nor 
within  the  statute  of  frauds. 

HdA  aisOf  that  the  first  contract  was  rescinded  and  terminated,  for  all  pur- 
poses, upon  the  plaintiff's  declining  to  proceed  further  with  the  same ;  and 
c(msequently  the  agreement  of  the  defendant  was  not  collateral,  but  an 
independent  and  original  agreement,  and  as  such  was  valid  and  binding. 

MdBary  v.  OHM  (21  N,  T,  Rep,  412)  commented  upon,  and  distinguished 
ftom  the  present  case. 

THE  complaint  in  this  action  alleged  that  the  defendant 
contracted  with  the  plaintiff  for  the  construction  by  the 
plaintiff  of  a  gold  crushing  machine,  and  that  the  defendant 
agreed  with  the  plaintiff  to  pay  to  the  plaintiff  therefor  the 
sum  of  $2500.  And  also  that  the  defendant  contracted  with 
the  plaintiff  for  the  making  by  the  plaintiff  for  the  defendant 
of  a  fly-wheel,  to  be  attached  to  said  machine,  for  the  sum 
of  $125.  The  defendant,  by  his  answer,  denied  these  alle- 
gations. From  the  testimony  it  appears  that  in  the  spring 
Vol.  XXXIV.  7 
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of  ISSSy  one  Samuel  Gardiner,  j an.,  who  claimed  to  be  an  in- 
ventor of  a  machine  for  crushing  gold  quartz,  agreed  to  fur- 
,  niflh  one  of  said  machines  to  one  John  Steadman,  for  the 
price  or  sum  of  $2500,  which  sum  Steadman  was  to  pay 
therefor  by  bis  own  drafts,  accepted  by  De  Wolf,  Starr  &  Co., 
a  firm  in  New  York,  not  connected  in  business  with  the  de- 
fendant. That  Gardiner  thereupon,  in  said  spring,  ap- 
plied to  the  plaintifi'to  build  said  machine,  and  told  him  that 
he  (Gardiner)  wanted  a  crusher  built,  and  that  he  would  give 
him  the  acceptance  of  De  Wolf,  Starr  &  Co.  to  the  paper  of 
the  party  who  was  to  have  the  crusher,  and  that  he  named 
Steadman  as  that  party.  That  the  plaintiff  thereupon  com- 
menced the  building  of  said  machine  in  the  spring  of  1855, 
and  proceeded  with  the  work  in  said  spring  and  the  foUowing 
summer  and  fall,  until  in  October  of  that  year,  when  it  was 
nearly  complete.  About  October,  1855,  De  Wolf,*  Starr  & 
Co.  refused  to  accept  the  drafts  of  Steadman  for  such  ma- 
chine, and  Steadman  thereupon  applied  to  the  defendant  to 
accept  his  drafts  for  said  machine  when  it  should  be  com- 
pleted, in  place  of  the  acceptance  of  De  Wolf,  Starr  &  Co, ; 
which  the  defendant,  some  time  in  November,  1855,  promised 
(verbally)  to  do.  It  was  at  this  stage  of  the  transaction  that 
the  defendant  first  had  any  thing  to  do  with  it.  And  he  says 
that  he  merely  promised  (verbally)  to  accept  Steadman's 
drafts  for  the  price.  The  plaintiff,  however,  says  that  he 
went  to  the  defendant  and  said  to  him  that  Gardiner  told 
him  (the  plaintiff)  that  he  (the  defendant)  would  be  respon- 
sible for  this  machine,  and  that  the  defendant  told  him  to  go 
on  and  make  the  crusher,  and  he  would  pay  the  plaintiff  in 
his  (the  defendant's)  notes,  at  four  and  six  months  from  its 
completion,  or  would  give  him  Mr.  Steadman's  draft  on  him 
(the  defendant)  accepted  by  him.  Steadman  refused  to  take 
the  machine,  or  to  give  his  drafts  therefor  *  and  the  plaintiff 
thereupon  brought  this  suit  against  the  defendant,  endeavor- 
ing to  hold  him  as  an  original  promisor,  alleging  that  he, 
the  plaintiff,  made  the  machine  for  him,  the  defendant,  and 
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at  his  request.  At  the  trial  the  complaiDt  was  dismissed,  on 
the  ground  that  the  promise  of  the  defendant,  as  proved,  was 
a  collateral  agreement  to  pay  the  deht  of  another,  and  that  it 
not  being  in  writing,  it  was  void  by  the  statute  of  frauds. 
Upon  a  motion  made  by  the  plaintiff  for  a  new  trial,  the  foU 
lowing  opinion  was  deHvered,  at  a  general  term  of  the  court 
held  in  the  county  of  Kings  in  February,  1860;  present 
Justices  Lott,  Emott  and  Brown : 

By  the  Oourtj  Emott,  J.  "  At  the  trial  of  this  cause  at 
the  circuit,  the  complaint  was  dismissed  after  aU  the  evidence 
was  in,  upon  the  ground  that  the  contract  proved  was  a  col- 
lateral agreement  by  the  defendant  to  pay  the  debt  of  a  third 
person,  and  therefore  void  because  not  in  writing.  To  sus- 
tain this  ruling  it  must  of  course  appear  that  there  was  no 
evidence  upon  which  the  jury  could  have  found  that  the  de- 
fendant made  a  distinct  and  original  agreement  to  pay  the 
plaintiff  for  the  labor  and  materials  for  which  this  suit  is 
brought,  without  reference  to  any  other  person. 

The  plaintiff  was  employed  by  one  Gardiner,  in  the  spring 
of  1855,  to  build  a  machine  for  crushing  ore,  Gardiner  was 
the  inventor  of  the  machinery,  but  seems  not  to  have  been  a 
person  of  any  pectmiary  responsibility,  and  accordingly  he 
was  not  looked  to  for  payment,  by  the  plaintiff,  at  any  time. 
The  machinery  was  not  for  Gardiner,  and  this  the  plaintiff 
may  have  known.  It  is  probable  that  he  did,  although  he 
asserts  that  he  was  not  informed  for  whom  it  was  intended, 
until  after  the  defendant  became  connected  with  the  affair. 
This  person  was  one  Steadman,  who  resided  in  Nova  Scotia. 
He  had  arranged  with  a  firm  of  merchants  doing  business  in 
New  York  as  De  Wolf,  Starr  &  Co.  to  pay  for  the  machine. 
When  the  plaintiff  was  originally  employed  by  Gardiner  to 
make  this  machinery,  he  was  told  he  was  to  be  paid  by 
De  Wolf,  Starr  &  Co. ;  and  he  no  doubt  relied  upon  this 
representation,  although  he  had  no  direct  communication  with 
those  gentlemen.    In  the  course  of  a  few  months,  however, 
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some  differences  occurred  between  Steadman  and  this  firm, 
and  they  declined  to  pay  for  the  crusher  as  they  had  previ- 
ously agreed  to  do.  When  this  fact  was  communicated  to 
the  plaintiff  by  Gardiner,  he  says  that  he  refused  to  go  on 
with  the  work  or  complete  the  articles.  This  statement  is 
not  at  all  improbable,  and  is  corroborated  by  other  facts  and 
the  subsequent  transactions.  It  is  manifest  that  Gardiner 
was  not  considered  sufficiently  responsible,  and  as  Steadman 
was  a  non-resident,  of  whose  means  the  plaintiff  must  neces- 
sarily have  been  ignorant,  it  is  altogether  probable  that  when 
De  Wolf,  Starr  &  Co.,  upon  whom  the  plaintiff  had  relied  for 
payment,  refused  to  be  responsible,  he  threw  up  his  contract 
and  refused  to  complete  the  work.  Gardiner  being  then  anx- 
ious to  have  the  machinery  made  and  shipped,  applied  to  the 
plaintiff  again,  and  the  plaintiff  says  he  told  him  that  if  he 
would  give  a  responsible  party  in  New  York  he  would  go  on 
and  build  the  machinery.  Mr.  Gardiner  then  offered  Mr.  De 
Wolf,  the  defendant,  who  had  no  connection  with  the  firm 
of  which  I  have  spoken,  but  of  which  another  person  of  the 
same  name  was  a  member.  The  plaintiff  having  made  some 
inquiries  went  to  see  the  defendant,  and  the  defendant  told 
him  to  go  on  and  make  the  machinery  and  he  would  pay  him 
in  his  notes  of  four  and  six  months,  or  in  Steadman's  drafts 
accepted  by  him,  as  he,  the  plaintiff,  might  prefer.  This  is 
the  promise  upon  which  the  suit  is  brought,  and  if  such  a 
promise  was  really  given,  under  the  circumstances  which  I 
have  mentioned,  I  think  it  was  not  within  the  statute  of 
frauds.  It  is  true  there  are  some  discrepancies  and  apparent 
contradictions  in  the  plaintiff's  testimony,  but  the  effect  of 
these  upon  his  credibility  would  properly  be  for  a  jury  to  deter- 
mine. We  cannot  pronounce  in  advance  that  his  testimony 
was  altogether  imworthy  of  credit,  or  that  all  the  evidence 
given  in  support  of  the  plaintiff's  claim  was  either  incredible 
or  plainly  unreliable. 

Assuming  then  these  facts,  we  have  substantially  this  case. 
The  plaintiff  having  undertaken  and  commenced  the  work 
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under  promise  of  payment  by  De  Wolf,  Starr  &  Co.,  subse- 
qnently  ascertains  that  they  will  not  comply,  and  reAises  to 
proceed  with  his  contract.  The  defendant  then  promises  if 
the  plaintiff  will-go  on  and  complete  the  machinery  he  will 
pay  for  it 

I  think  this  is  not  an  agreement  to  pay  the  debt  of  another, 
nor  within  the  statute  of  frauds.  We  have  held  in  the  case 
of  Bur  don  v.  De  Wolfj  decided  at  this  term,  that  an  agree- 
ment very  similar  if  not  precisely  analogous  to  that  made  by 
De  Wolf,  Starr  &  Co.  at  the  outset,  was  not  within  the  stat- 
ute. We  held  that  a  person  promising  to  pay  for  machinery 
as  they  did  was  liable  and  no  one  else.  But  if  no  one  but 
De  Wolf,  Starr  &  Co.  was  liable  when  they  promised  or  were 
said  to  have  promised  to  pay  for  the  machinery,  certainly  no 
one  else  became  liable  afiierwards.  So  that  if  the  defendant 
promised  to  pay  the  debt  of  any  other  person  it  was  that  of 
De  Wolf,  Starr  &  Co.  But  the  plaintiff  abandoned  his  con- 
tract with  them  as  soonas  they  notified  their  intention  not 
to  perform  on  their  part.  The  contract  between  them  was 
terminated  by  mutual  consent.  Under  these  circumstances, 
what  passed  between  the  plaintiff  and  the  defendant  was  an 
entirely  new  agreement,  with  which  no  one  else  has  any  thing 
to  do,  and  which  was  the  only  agreement  in  existence  in  re- 
lation to  the  machinery. 

The  case  of  King  v.  Deapardy  (5  Wend.  277,)  closely 
resembles  that  before  us.  There  the  person  for  whom  the 
work  for  which  the  suit  was  brought  was  originally  to  be 
performed,  absconded,  and  thereupon  the  plaintiff  refused  to 
go  on  with  the  work.  The  defendant  then  represented  that 
he  had  purchased  the  interest  of  the  original  contractor,  and 
that  if  the  plaintiffs  would  complete  the  work  he  would  pay 
them  for  it.  The  court  held  that  this  was  a  new  and  inde- 
pendent agreement  and  not  affected  by  the  statute  of  frauds. 
The  fact  that  the  person  who  made  the  first  contract  had  ab- 
sconded was  not  the  material  point.  The  controlling  feature 
in  that  case,  as  in  this,  was  that  the  plaintiff  had  abandoned 
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and  put  an  end  to  the  finat  contract,  bo  that  whatever  passed 
between  them  and  the  defendant  was  quite  independent  of  it. 
So  in  Oardiner  v.  HopkinSy  (5  Wend,  23,)  after  a  printer  had 
nearly  completed  the  printing  of  a  book  for  a  bookseller,  the 
latter  failed  and  assigned  the  work  to  a  third  person^  who 
promised  the  printer  that  his  bill  should  be  paid  if  he  would 
complete  and  deliver  the  residue  of  the  work.  The  court 
held  the  promise  binding  and  not  within  the  statute.  On 
the  other  hand,  in  Larson  v.  Wymany  (14  Wend.  246,)  the 
promise  was  made  while  the  work  was  progressing.  The  labor 
was  not  commenced,  nor  resumed  after  it  had  been  abandoned 
on  the  faith  of  this  promise.  The  original  promisor  contin- 
ued to  be  the  principal  debtor^  and  the  defendant  in  that  case 
was  merely  his  surety.  In  MaUory  v.  Gilletty  (23  Barb.  610,) 
the  work  had  been  entirely  completed,  and  the  person  for 
whom  it  was  done  refusing  or  neglecting  to  pay  for  it,  the 
defendant  promised  to  pay  the  bill  if  the  plaintiff  would  de- 
liver the  boat  to  the  original  contractor.  This  was  clearly  a 
promise  to  pay  the  debt  of  the  person  for  whom  the  work  was 
done  and  to  whom  it  was  delivered.  The  original  contract 
with  the  latter  was  never  rescinded,  but  on  the  contrary  was 
recognized  and  fulfilled. 

The  case  of  Payne  v.  Baldmnj  (14  Barb.  570^)  seems  to 
have  been  decided  on  its  special  circumstances^  under  which 
the  court  held  that  the  intention  of  the  parties  was  to  hold 
the  original  contractor  responsible  and  continue  the  contract. 
The  new  promise  was  therefore  held  to  be  collateral  and  with- 
in the  statute.  The  case  of  King  v.  Deapard  was  cited  by 
Judge  Edmonds,  in  giving  the  opinion,  but  I  think  due  im- 
portance was  scarcely  given  to  what  I  consider  a  controlling 
feature  of  that  case. 

In  the  present  case,  if  the  fact  was  not  undisputed  that  ihQ 
plaintiff  abandoned  his  original  agreement  and  reftised  to 
complete  the  machinery  when  he  was  informed  that  De  Wolf, 
Starr  &  Co.  refused  to  carry  out  what  he  had  been  informed 
was  their  agreement  as  to  payment,  there  was  at  least  evi- 
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dence  from  which  a  jury  might  readily  come  to  that  conclu- 
sion. If  that  were  so,  then  the  negotiation  between  the 
plaintiff  and  defendant  was  a  new  and  independent  agree- 
ment ;  and  if  the  promise  alleged  by  the  plaintiff  had  been 
'made  out  to  the  satisfaction  of  a  jury,  he  would  have  been 
entitled  to  a  verdict. 

I  think  these  questions  should  have  beeii  submitted  to  the 
jury,  and  that  therefore  the  verdict  should  be  set  aside  and  a 
new  trial  ordered ;  the  costs  to  abide  the  event." 

A  new  trial  was  accordingly  had,  at  the  circuit  in  Ejngs 
county,  in  October,  1860,  before  Justice  Bkown  and  a  jury. 
At  the  close  of  the  testimony  the  court  charged  in  accordance 
with  the  above  opinion.  Various  exceptions  to  the  charge 
were  made  by  the  defendant,  and  certain  requests  to  charge 
differently  were  made  by  him,  which  were  refused,  and  the 
defendant  excepted.  The  jury  found  a  verdict  in  fevor  of 
the  plaintiff  for  $3254.40.  From  the  judgment  entered  on 
that  verdict,  and  from  an  order  made  at  a  special  term,  on 
the  12th  of  October,  1860,  denying  his  motion  for  a  new 
trial,  the  defendant  appealed  to  the  general  tenn« 

E.  8.  Young f  for  the  appellant. 

Joseph  M.  Pray  J  for  the  respondent. 

By  the  Courts  Ehott,  J.  When  this  -  case  was  before  us 
on  a  previous  occasion,  we  held  that  if  the  plaintiff  abandoned 
and  put  an  end  to  his  original  agreement  made  with  Gardi- 
ner or  De  Wolf,  Starr  &  Co.  to  construct  the  machinery  for 
the  price  of  which  this  suit  was  brought,  and  was  then  em- 
ployed by  the  defendant  *to  proceed  and  finish — ^the  promise 
of  the  defendant  made  under  such  circumstances  was  not 
within  the  statute  of  frauds.  At  the  secood  trial  the  jury 
were  instructed  in  conformity  with  the  rule  thus  indicated. 
The  only  material  exceptions  in  the  case  were  taken  to  these 
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inBtmctions,  and  thus  the  only  question  now  really  before 
us  is,  whether  our  former  decision  was  correct. 

We  should  not  have  listened  to  an  argument  upon  such  a 
question,  had  it  not  been  stated  that  the  court  of  appeals  in 
a  recent  case  had  overruled  the  doctrine  which  we  recognized, 
and  upon  which  the  cause  was  tried  We  were  referred  on 
the  argument  to  the  case  of  Mallory  v.  Gillett,  (21  N.  Y.  B. 
412.)  In  that  case  the  court  of  appeals  affirmed  the  judg- 
ment which  had  been  given  in  this  court  and  which  is  report- 
ed in  23  Barb,  610.  The  latter  decision  in  the  supreme  court 
was  cited  by  me  in  delivering  the  opinion  in  this  case,  and 
was  jiot  supposed  to  be,  nor  do  I  now  see  that  it  is,  at  all 
in  conflict  with  the  opinion.  The  point  which  the  decision 
covers  is  contained  in  the  first  paragraph  of  the  leading  opin- 
ion in  the  court  of  appeals.  ^'  One  Haines,''  says  Judge  Com- 
Btock,  ^^owed  the  plaintiff  a  debt  for  repairs  on  a  boat,  for 
which  the  latter  had  a  lien  on  the  chattel.  In  consideration 
of  the  relinquishment  of  that  lien,  and  forbearance  to  sue  the 
original  debtor,  the  defendant  promised  the  plaintiff,  without 
writing,  to  pay  the  debt  at  a  ftiture  time.  There  is  no 
pretense  that  the  defendant's  promise  was  given  or  accepted 
as  a  substitute  for  the  original  demand,  or  that  such  demand 
was  in  any  manner  extinguished.  The  promise  was,  there- 
fore, to  answer  for  the  existing  and  continuing  debt  of  an- 
other;  or  in  the  language  of  the  books,  it  was  a  collateral 
promise.  The  consideration  was  perfect,  but  as  there  was 
no  writing  the  case  seems  to  fall  within  the  very  terms  of 
the  statute." 

In  the  present  case  the  judge  charged  the  jury  that  if  the 
plaintiff  constructed  the  machinery  for  some  other  person 
than  the  defendant,  or  if,  by  an  understanding  among  the 
parties,  he  was  to  become  responsible  for  machinery  which 
was  building  for  Gardiner  or  Steadman,  he  was  not  responsi- 
ble. He  also  charged  that  if  after  De  Wolf,  Starr  &  Co.  had 
refused  to  pay  for  the  work  by  giving  their  acceptances,  and 
ihe  plaintiff  refused  to  go  on  with  the  work,  the  defendant 
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promised  to  pay  for  it,  if  he  would  complete  it,  the  defendant 
was  liable  for  the  price.  It  will  be  observed  that  Steadman^ 
who  was  to  receive  the  machine,  did  not  appear  personally 
in  the  transaction  at  all.  It  might  have  been  a  qaestioH 
whether  Gardiner  or  De  Wolf,  Starr  &  Co.  were  the  persons 
originally  and  directly  responsible  for  the  machinery.  It  is 
not  very  material,  however,  if  the  original  contractor,  who- 
ever he  was,  was  discharged,  and  the  contract  terminated. 
The  defendant's  counsel  asked  the  judge  to  instruct  the  jury 
that  this  was  not  the  case,  but  that  Gardiner  continued  from 
first  to  last  liable  to  Quintard  for  the  machinery.  This  was 
correctly  refused,  for  it  was  asking  a  positive  instruction  as  to 
what  was,  in  the  most  favorable  view  for  the  defendant,  a  dis- 
puted qTiestion  of  fact.  If  the  judge  had  been  asked  to  say 
to  the  jury  that  if  Gardiner  was  and  continued  all  the  time 
from  first  to  last  Uable  to  Quintard  for  the  machine,  then 
the  defendant  was  not  liable,  no  doubt  he  would  have  so 
stated,  for  that  is  the  import  of  his  whole  charge.  The  ma-^ 
terial  fact  insisted  upon  in  the  opinion  already  delivered,  and 
with  reference  to  which  the  case  was  tried  the  second  time, 
was  that  the  first  contract  was  rescinded  and  terminated  for  all 
purposes,  and  therefore  the  agreement  upon  which  the  action 
was  brought  was  not  collateral  but  independent  and  original. 

I  have  read  with  great  interest  the  learned  and  ingenious 
review  and  classification  of  the  cases  upon  this  part  of  the 
statute  of  frauds,  which  forms  the  conclusion  of  Judge  Corn- 
stock's  opinion  in  Mallory  v.  OUletty  but  I  have  not  foimd 
in  his  reasoning  any  thing  inconsistent  with  the  views  already 
deliberately  expressed  by  this  court.  It  would  be  sufficient, 
for  us  to  stand  by  what  we  have  decided,  that  the  judgment 
in  Mallory  v.  Oillett  is  not  in  conflict  with  it ;  but  it  is  sat- 
isfactory to  find  that  the  most  acute  and  exhau^tinjg  discussion 
of  the  subject  discloses  nothing  inconsistent  with  our  views* 

The  judgment  must  be  affirmed,  with  costs. 

[DuTCHBSS  Gbhebal  Tbbx,  May  18, 1861.    EmoUt  Brown  and  Scrughofni, 
Josticee.] 
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HabbiIst  S.  Ondebdokk^  and  Habbiet  C.  Okdebdonk  an 
infant,  by  W.  H.  Onderdonk,  her  guardian  ad  litem,  vs. 
William  J.  MoTf  and  others. 

I 

l*he  supreme  coart  possesses  all  the  powers  and  exercises  the  ftmctions  both  of 
the  supreme  court  and  the  former  court  of  chancery  ;  but  it  has  not  ac- 
quired, by  the  blending  of  the  two  tribunals,  any  right  or  authority  which 
did  not  belong  to  one  or  the  other  of  their  formerly  separate  jurisdictions. 

Notwithstanding  the  attempt  to  combine  law  and  equity,  the  action  and  ad- 
ministration of  the  court  is  perfectly  distinct  in  affording  legal  or  equitable 
remedies ;  as  much  so  as  when  the  remedies  were  to  be  sought  in  different 
courts. 

Where  there  is  no  trust,  and  there  is  no  personal  estate  in  the  distribution  of 
which  any  trust  can  arise,  devisees  who  claim  merely  legal  estates  in  the 
real  property  of  the  testator  are  not  authorized  to  bring  a  suit  in  equity  to 
obtain  a  judicial  construction  of  the  will  of  the  testator. 

Where  the  question  to  be  determined  is  a  purely  legal  question,  concerning 
the  nature  of  the  estates  created  by  a  will  in  the  lands  devised,  ii  seenu 
the  proper  remedy  is  in  a  court  of  law,  by  an  action  of  efedmeiU  to  be 
brought  by  a  party  claiming  the  lands,  or  some  portion  of  them,  under  one 
construction  of  the  devise,  against  another  party  withholding  the  possession 
tinder  another  construction. 

The  whole  power  of  the  court  to  order  the  sale  of  the  lands  of  infants  is  de- 
rived from  the  statute.  There  is  no  such  original  jurisdiction  in  a  court  of 
equity. 

If  such  statutory  jurisdiction  can  be  exercised  upon  bill  or  complaint,  as  well 
as  in  the  ordinary  mode  by  petition,  still  there  is  no  authority  for  uniting 
in  such  a  suit  parties  who  claim  a  legal  title  adverse  to  the  infant,  and  com- 
pelling them  to  litigate  that  claim  and  have  it  passed  upon  ]  and  there  are 
insuperable  objections  to  such  a  course. 

To  authorize  a  proceeding  under  the  statute  for  the  determination  of  claims 
to  real  estate  (2  B.  8.  812)  the  claim  of  the  defendant  must  be  adverse  to 
the  party  in  possession* 

Proceedings  cannot  be  instituted  by  one  baring  a  life  estate  in  premises,  un- 
der a  will,  against  the  devisees  in  remainder. 

Nor  can  they  be  instituted  by  one  who  is  not  in  possession. 

THE  complaint  in  this  action  alleged  that  the  plaintiff, 
Harriet  C.  Onderdonk,  was  an  infant  under  the  age  of 
21  years,  and  that  William  H.  Onderdonk  had  been  duly  ap- 
pointed her  guardian  for  the  purposes  of  this  action.  That 
Bobert  W.  Mott,  late  of  Queens  county,  now  deceased,  on  the 
6th  day  of  August,  in  the  year  1844,  duly  made  and  executed 
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his  last  will  and  testament,  which  was  set  ont  in  the  complaint 
at  length.  By  this  will  the  testator,  after  giving  several 
Iq^ies  and  bequests  to  his  i^elatives,  devised  as  follows : 
"All  the  rest,  residue  and  remainder  of  my  property,  with 
the  exceptions  and  reservations  hereafter  named,  I  leave  to 
my  daughter,  Harriet  S.  Onderdonk,  during  her  life,  and 
after  her  decease  to  her  children  and  their  heirs  in  equal  pro-" 
portion  forever."  The  testator  then  excepted  and  reserved 
a  part  of  the  farm,  and  two  stores,  which  he  directed  to  be 
sold  for  the  payment  of  his  debts.  And  he  ordered  that  in 
the  event  of  the  death  of  his  said  daughter  Harriet,  without 
any  child  or  children,  the  said  residuary  estate,  real  and  per* 
sonal,  should  be  divided  among  Sarah  L.  Cogswdl  and  others^ 
the  defendants  in  this  action,  in  the  manner  and  in  the  pro* 
portions  particularly  specified,  charged  with  the  payment  of 
a  large  amoimt  of  legacies* 

The  complaint  further  alleged  that  at  the  time  the  said 
will  was  executed  the  said  Robert  W.  Mott  was  a  widower 
and  had  one  child  only,  the  above  named  plaintiff,  Harriet 
S.  Onderdonk,  the  wife  of  William  H.  Onderdonk,  and  who 
is  the  same  person  described  in  the  will  by  that  name.  That 
the  said  Harriet  8.  Onderdonk  had  at  that  time  one  child 
only,  the  above  named  plaintiff,  Harriet  C.  Onderdonk, 
who  was  bom  on  the  9th  day  of  July  in  the  said  year 
1844,  and  was  at  the  date  of  the  execution  of  the  said  will 
less  than  one  month  old*  That  all  the  real  property  owned 
by  the  said  testator  at  the  time  of  the  execution  of  his  said 
will,  consisted  of  the  farm  and  stores  described  in  the  will, 
and  also  of  the  house  and  lot  mentioned  therein  and  devised 
to  Charlotte  B.  and  Alice  F.  Cogswell  for  life,  and  which 
was  of  the  value  of  not  over  ||1000,  which  said  several  par- 
cels of  land  was  all  the  real  estate  of  which  the  testator  died 
seised.  That  the  above  named  testator  died  on  the  19th  day 
of  November,  in  the  year  1846,  leaving  his  said  daughter, 
Harriet  8.  Onderdonk,  and  his  grand-daughter,  the  above 
named  plaintiff,  Harriet  C.  Onderdonk)  and  a  grandson. 
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Robert  Mott  Onderdonk,  son  of  the  said  Harriet  S.  Onder- 
donk,  who  was  bom  on  the  26th  day  of  February,  1846,  his 
only  descendants  him  surviving.  That  the  said  Robert  Mott 
Onderdonk  departed  this  life  on  the  23d  day  of  March,  in 
the  year  1857.  And  that  the  said  Harriet  S.  Onderdonk  has 
had  no  other  children.  That  the  said  will  was  duly  proven 
before  the  surrogate  of  the  county  of  Queens,  who  had  juris- 
diction of  the  probate  thereof,  on  the  5th  day  of  December, 
in  the  year  1846,  and  admitted  to  probate  and  recorded  as  a 
will  of  personal  and  real  estate.  That  the  plaintiff,  Harriet 
8.  Onderdonk,  has  been  since  the  decease  of  the  said  testator 
and  is  now  in  the  actual  possession  as  tenant  for  life  of  the 
lands  so  left  and  devised  by  him,  except  such  as  have  been 
sold  under  the  directions  contained  in  the  will,  and  except  also 
the  house  and  lot  devised  to  Charlotte  B.  and  Alice  F.  Cogs- 
well as  aforesaid.  That  the  testator  at  the  time  of  the  mak- 
ing of  his  will  and  of  his  decease,  was  indebted  in  the  amount 
of  about  $25,000  on  his  personal  obligations,  and  in  the  sum 
of  $6000  secured  by  a  mortgage  on  his  store  No.  116  South 
street.  New  York.  That  since  the  death  of  the  said  testa- 
tor, and  on  the  5th  day  of  December,  1846,  letters  testamen- 
tary were  duly  issued  by  the  surrogate  of  the  county  of 
Queens,  to  Harriet  S.  Onderdonk  and  others,  the  persons 
named  in  the  said  will  as  executors,  who  duly  qualified.  That 
the  plaintiffs,  Harriet  S.  Onderdonk  and  William  H.  Onder- 
donk and  Oliver  H.  Jones  are  the  only  surviving  executors. 
That  the  real  property  directed  to  be  sold  by  the  executors 
for  the  payment  of  debts  has  been  sold  by  them  pursuant  to 
the  directions  in  the  said  will  contained.  That  the  proceeds 
of  the  real  property  thus  sold,  in  addition  to  the  personal 
property  of  the  testator  owned  by  him  at  the  time  of  the 
making  of  his*  wiU  and  of  his  death,  were  not  more  than 
sufficient  to  pay  the  debts  of  the  testator,  not  secured  by 
mortgage.  That  the  mortgage  for  $6000  on  the  store  No. 
116  South  street  still  remains  unpaid.  That  at  the  time  of 
the  execution  of  the  will  the  said  stores  in  South  street  and 
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comer  of  Peck  slip,  were  very  old  and  out  of  repair,  the  main 
walls  much  settled  and  cracked,  requiring  constaiit  and  large 
expenditures  to  keep  them  tenantable,  and  from  their  condi- 
tion not  available  for  the  better  sorts  of  commercial  business. 
The  three  together  rented  for  the  sum  of  $2X00,  The  tes- 
tator, on  account  of  the  condition  of  the  buildings,  was  en- 
deavoring to  effect  a  sale  of  the  property.  That  the  said 
property  requires  extensive  improvements  which  can  only  be 
effected  at  great  cost ;  that  the  buildings  on  the  said  lots  are 
in  a  very  dilapidated  condition,  so  that  the  upper  parts  of 
them  are  not  occupied  and  have  not  been  for  some  time  past. 
That  the  store  No.  116  South  street,  has  been  advertised  by 
the  chief  engineer  of  the  fire  department  as  unsafe.  That 
by  reason  of  their  age,  having  been  erected  from  fifty  to  sixty 
years,  and  the  cracking  and  settling  of  the  main  walls  and 
the  condition  of  the  roofs  which  are  of  tiles,  they  cannot  be 
thoroughly  repaired  without  the  expenditure  of  a  very  large 
sum  of  money,  and  not  then  so  as  to  be  permanently  im- 
proved And  that  the  only  way  in  which  the  said  property 
can  be  made  properly  available  is  by  the  erection  of  new 
stores  upon  it  in  the  place  of  those  now  standing  there,  by 
which  means  the  net  income  can  be  very  largely  increased. 
And  the  plaintiflGs  further  showed  that  they  were  prevented 
from  making  these  improvements  upon  the  property  and  from 
enjoying  the  benefit  that  might  be  derived  therefrom  and  were 
unable  to  raise  the  money  necessary  for  such  improvements 
by  a  mortgage  or  lease  of  the  said  property,  for  the  reason 
that  the  above  named  defendants,  William  J.  Mott,  John  J. 
Mott  and  Mary  Esther  Jones,  the  wife  of  the  defendant 
Samuel  A.  Jones,  who  at  the  time  of  the  execution  of  the 
said  will,  were  and  now  are  the  only  children  of  James  W. 
Mott,  the  brother  of  the  testator  mentioned  in  the  said  will, 
claim  some  right,  title  and  interest  in  fee  in  remainder  in  the 
said  premises  as  devisees  under  the  said  will,  which  claim  is 
adverse  to  the  rights  of  the  plaintiffs.  And  that  they  and 
the  defendants,  William  Mott  and  Mary  F.  Jones,  the  wife 
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of  William  P.  Jones,  who  at  the  time  of  the  execution  of  the 
said  will  were  and  are  now  the  only  children  of  William  W. 
Mott,  the  brother  of  the  testator  mentioned  in  the  said  will, 
claim  some  right,  title  and  interest  in  fee  in  remainder  in  the 
said  premises  situated  at  Great  Neck,  as  devisees 'imder  the 
said  will,  which  claim  is  adverse  to  the  rights  of  the  said 
plaintiffs.  That  the  said  William  W.  Mott  and  James  W. 
Mott,  the  brothers  of  the  testator,  cure  both  deceased,  and  that 
since  the  execution  of  the  will  they  have  had  no  children  ex- 
cept those  above  named,  and  who  are  all  made  defendants  in 
this  action.  And  the  plaintiffs  claimed  the  lands  described, 
under  the  will  of  the  said  Bobert  W.  Mott,  as  follows :  the 
said  Harriet  8.  Onderdonk  as  tenant  for  life,  and  the  said 
Harriet  C.  Onderdonk  as  the  absolute  owner  of  the  fee,  one- 
half  thereof  as  devisee  under  the  will  of  the  said  Bobert  W. 
Mott,  and  the  other  half  thereof  as  heir  of  her  brother,  Bobert 
M.  Onderdonk,  one  of  the  devisees  under  the  said  will,  and 
that  the  estate  of  the  said  Harriet  0.  Onderdonk  is  subject 
to  open  and  let  in  any  child  or  children  (if  any)  who  may 
hereafter  be  bom  of  her  mother,  the  said  Harriet  S.  Onder- 
donk.  Wherefore  the  plaintiffi  prayed  the  court  to  construe 
the  said  will  of  Bobert  W.  Mott,  and  to  determine  the  claims 
of  the  parties  to  this  action  to  the  real  estate  and  to  declare 
and  determine  the  rights  and  interests  of  the  said  parties  in 
the  real  estate  under  the  said  will.  And  they  demanded 
judgment  that  the  defendants  and  aU  persons  chdming  under 
them  or  either  of  them  subsequently  to  the  commencement 
of  this  action,  be  forever  barred  from  all  claim  to  any  estate 
of  inheritance  or  freehold  of  every  kind  whatever  in  the  said 
premises  hereinbefore  described,  and  that  authority  be  given 
to  sell  the  said  premises,  or  to  mortgage  or  lease  the  same,  for 
the  purpose  of  improving  the  said  property  or  for  such  other 
or  further  reUef  in  the  premises  as  should  be  found  meet. 

The  defendants  put  in  an  answer  dehying  and  controvert- 
ing the  principal  allegations  in  the  complaint,  and  praying 
that  the  complaint  be  dismissed. 
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The  cause  was  tried  before  Justice  Lott,  at  a  special  term, 
without  a  jury.  The  following  opinion  was  delivered  by 
him,  on  deciding  the  case  : 

LoTT,  J.  "  The  primary  object  of  the  complaint  in  this 
action  is  to  obtain  a  judicial  constniction  of  the  will  of  Bob* 
ert  W.  Mott  in  reference  to  certain  devises  of  his  real  estate. 

The  question  raised  is  purely  legal  No  trusts  or  any  mat- 
ters of  an  equitable  nature  are  involved.  It  Is  conceded  that 
Mrs.  Onderdonk  has  a  life  estate  in  the  property,  and  the 
question  sought  to  be  determined  is  whether  the  defendants, 
in  the  event  of  her  death  without  leaving  any  children  her 
surviving,  will  have  any  right  or  interest  in  that  real  estate. 

A  judicial  decision  of  that  question  cannot  in  my  opinion 
be  had,  till  the  event  arises.  It  was  said  by  Chancellor  Wal-* 
worth,  in  Bowers  v.  Smith,  (10  Paige,  193,)  that  he  was 
^not  aware  of  any  case  in  which  an  heir  at  law  of  a  testator 
or  devkee  who  claims  a  mere  legal  estate  in  real  property, 
when  there  was  no  trust,  has  been  allowed  to  come  into  a 
court  of  equity  for  the  mere  purpose  of  obtaining  a  judicial 
construction  of  the  provisions  of  the  will.' 

I  have  been  referred  to  no  case  where  it  has  been  done,  and 
I  know  of  no  principle  on  which  such  an  adjudication  should 
be  made.  In  this  case  there  is  a  reason  why  it  should  not  be, 
even  if  it  were  competent  to  do  so.  The  plaintiffs  concede 
that  the  estate  now  claimed  to  be  vested  in  Harriet  C.  On- 
derdonk (one  of  those  plaintifis)  ^  is  subject  to  open  and  let 
in  any  child  or  children  (if  any)  who  may  hereafter  be  born 
of  her  mother,'  (the  other  of  said  plaintiffs.) 

The  decision  therefore  would  not  be  conclusive  on  the 
rights  of  the  parties,  if  any  such  child  should  hereafter  be 
bom,  and  it  would  be  unjust  to  the  defendants  to  expose 
them  to  a  second  trial  of  the  same  question. 

The  complaint  also  asks  for  authority  to  sell,  mortgage  or 
lease  the  property ;  but  as  that  relief  was  asked  on  the  as- 
sumption that  the  rights  of  the  parties  would  be  determined 
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by  the  court,  it  would  not  be  proper  now  to  pass  either  on 
the  power  of  the  court  to  grant  it,  or  the  propriety  of  exer- 
cising the  power,  if  it  existed. 

Under  these  circumstances,  the  complaint  must  be  dis- 
missed with  costs,  but  without  prejudice  to  the  rights  of  any 
parties  in  any  future  litigation." 

From  the  judgment  entered  at  the  special  term,  the  plain- 
tiSs  appealed  to  the  general  term. 

Wm.  H,  Onderdonky  for  the  appellants. 

O.  A,  Hand,  for  the  respondents. 

By  the  Court,  Emott,  J.  We  cannot  avoid  encountering 
at  the  threshold  of  this  case,  the  difficulty  which  in  the  opin- 
ion of  the  judge  who  tried  the  cause,  was  fatal  to  the  plain- 
tiff's action.  Before  we  can  consider  or  determine  what 
estate  the  infant  plaintiff  took  under  the  will  of  Bobert  W. 
Mott,  in  the  lands  described  in  the  complaint,  we  are  to  see 
whether  we  are  not  to  say  required,  but  authorized  to  pro- 
nounce a  judgment  deciding  or  affecting  that  question.  The 
defendants  object  to  the  jurisdiction  of  the  court  to  entertain 
such  an  action  as  the  present,  or  rather  object  that  it  would 
not  be  a  proper  exercise  of  its  jurisdiction  to  declare  the  con- 
struction of  this  will,  and  even  if  they  did  not  formally  make 
such  an  objection,  it  must  nevertheless  be  insuperable,  if  it 
exists.  This  court  possesses  all  the  power  and  exercises  the 
functions  both  of  the  supreme  court  and  the  former  court  of 
chancery,  but  it  has  not  acquired  by  the  blending  of  the  two 
tribunals  any  right  or  authority  which  did  not  belong  to  one 
or  the  other  of  their  formerly  separate  jurisdictions.  And 
notwithstanding  all  that  has  been  said  and  attempted  in 
respect  to  combining  law  and  equity,  the  action  and  adminis- 
tration of  the  court  is  perfectly  distinct  in  affording  legal  or 
equitable  remedies,  as  much  so  as  when  they  had  to  be  sought 
in  different  courts. 
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The  question  which  we  are  asked  to  decide  upon  the  will 
of  Mr.  Mott  is  a  purely  legal  question ;  that  is,  it  concerns 
the  nature  of  the  estates  created  by  the  will  in  the  lands  de- 
vised. There  is  no  trust,  and  there  is  no  personal  estate  in 
the  distribution  of  which  any  trust  could  arise.  It  is  or  will 
be  a  question  of  title  to  the  real  estate,  which  unless  other- 
wise previously  disposed  of,  must  ultimately  come  before  a 
court  of  law,  in  an  ejectment  suit,  to  be  brought  by  a  party 
claiming  these  lands,  or  some  portion  of  them,  under  one  con- 
struction of  these  devises,  against  another  withholding  their 
possession  under  another  construction.  So  far  as  this  suit 
merely  contemplates  or  calls  for  a  judicial  construction  of  this 
will,  it  falls  beyond  the  limits  of  equity  jurisdiction.  We 
are  forbidden  to  entertain  such  a  suit,  by  a  rule  which  is  well 
settled  and  so  far  as  I  know  inflexible.  The  rule  is  stated 
by  Chancellor  Walworth,  in  Bowers  v.  Smith,  (10  Paigej 
193,)  and  his  statement  meets  our  full  approval.  The  coun- 
sel for  the  plaintiffs,  who  argued  this  appeal  with  a  degree 
of  learning  and  ability  proportioned  to  his  naturally  profound 
interest  in  the  question,  has  called  our  attention  to  the  case 
of  Aah  V.  Oolemany  decided  in  this  district,  upon  a  case  sub- 
mitted under  the  code,  reported  in  24  Barh-  645.  That  case, 
however,  does  not  militate  against  our  views,  for  it  will  be 
found  upon  examination  that  it  was  an  ejectiQent,  in  which 
the  judgment  was  for  the  recovery  of  the  land.  We  rendered 
the  same  judgment  upon  the  submission  of.  the  case  by  the 
parties,  as  we  should  if  one  had  brought  an  action  against 
the  other ;  and  it  must  have  been  a  judgment  for  the  plain- 
tiff, although  its  form  does  not  appear  by  the  report. 

It  is  contended,  however,  that  we  must  take  jurisdiction 
of  the  action,  as  brought  for  a  sale  of  the  estate  of  the  infant 
plaintiff,  and  as  auxiliary  to  this  relief,  must  declare  what  that 
estate  is.  The  whole  power  of  the  court  to  order  the  sale  of 
the  lands  of  infants  is  derived  from  the  statute.  (2  B,  8. 
194,  195.)    There  is  ho  such  original  jurisdiction  in  a  couijt.^^  •v^ 
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of  equity.  (Sogers  v.  Dill,  6  Hilly  415.  Baker  v.  Loril- 
lardy  4  Comst.  266.)  If  this  statutory  jurisdiction  can  be 
exercised  upon  bill  or  complaint,  as  well  as  in  the  ordinary 
mode  by  petition,  still  there  is  no  authority  for  uniting  in 
such  a  suit  parties  who  claim  a  legal  title  adverse  to  the  in- 
fants, compelling  them  to  litigate  that  claim,  and  pronouncing 
upon  it,  and  there  are  insuperable  objections  to  such  a  course. 
These  parties  have  no  interest  in  the  question  whether  the 
infants'  interest  ought  to  be  mortgaged,  leased  or  sold ;  nor 
have  the  two  questions  any  proper  relation  to  one  another. 
The  existence  of  adverse  claims  might  be  a  reason  why  the 
court  would  not  think  it  for  the  interest  of  the  infant  to  sell, 
'or  it  might  possibly  lead  to  an  opposite  conclusion,  and  the 
court  might  in  behalf  of  the  infant,  examine  his  title  with  a 
view  to  the  protection  of  his  interests  as  its  ward.  But  that  is  a 
different  matter  from  calling  in  his  adversaries,  compelling  a 
discussion  of  their  rights  and  pronouncing  a  judgment  upon 
them.  I  do  not  perceive  that  we  should  be  any  more  author- 
ized to  decide  such  a  legal  question,  because  our  authority  to 
authorize  a  disposition  of  the  interest  of  one  of  the  parties  to 
it  is  invoked,  than  we  should  be  without  that  element  in  the 
case.  If  a  sale  of  an  infant's  estate  is  ordered,  its  completion 
by  the  purchaser  does  not  depend  upon  the  character,  the 
quantity  or  quality  of  the  infant's  estate,  where  that  turns 
upon  a  contingency,  or  upon  the  construction  of  a  devise,  and 
is  not  a  present.interest.  If  a  sale  was  ordered  of  a  supposed 
present  interest  of  an  infant,  which  turned  out  wholly  to  fail 
in  consequence  of  another  paramount  title,  so  that  the  lands 
belonged  to  another,  it  might  be  that  a  purchaser  would  not 
be  required  to  pay  for  what  the  infant  could  not  sell.  But 
in  such  a  case  as  this,  the  conveyance  would  pass  her  estate 
under  the  will,  whatever  it  was,  and  if  the  court  should  order 
such  a  sale,  I  confess  I  do  not  see  how  a  purchaser  could  be 
relieved  from  his  purchase,  if  he  became  satisfied  that  she 
had  merely  a  contingent  remainder  and  not  an  absolute  or  a 
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present  fee.  It  is  evident,  it  may  be  added,  that  the  real 
object  of  this  snit  is  to  get  a  construction  of  this  will,  and  that 
the  sale  or  mortgage  of  the  infant's  interest  is  a  subordinate 
and  far  less  material  matter. 

There  is  another  ground  upon  which  we  were  urged  to  en- 
tertain the  question  in  its  purely  legal  aspect,  as  a  proceed- 
ing under  the  statute  for  the  determination  of  claims  to  real 
estate.  (2  R.  S.  312.)  Such  a  case  as  this  cannot,  however, 
be  brought  within  any  fair  construction  of  that  statute.  It 
is  true  that  proceedings  may  be  taken  to  compel  the  determ- 
ination of  a  claim  in  reversion  or  remainder,  as  well  as  to  the 
possession  of  lands.  But  in  every  case  the  claim  must  be  ad- 
verse to  the  party  in  possession.  A.  B.  in  possession  of 
lands  for  a  particular  time  cannot  compel  the  determination 
of  a  claim  by  0.  D.  against  E.  F.,  who  is  supposed  to  be  the 
party  rightfully  entitled  after  A.  B.'s  estate  determines ;  nor 
can  C.  D.,  so  long  as  A.  B.'s  estate  lasts.  But  that  is  pre- 
cisely what  is  attempted  here.  Mrs.  Onderdonk  is  conceded 
on  all  hands  to  have  a  life  estate  in  the  prexiiises.  The  claim 
of  the  defendants  is  not  against  her,  nor  so  long  as  her,  estate 
lasts,  but  to  the  fee  at  her  death,  in  a  certain  contingency, 
and  against  the  heirs  of  her  child  or  children.  She  cannot 
compel  the  determination  of  that  claim,  because  it  is  not 
against  her,  and  will  not  in  any  event  interfere  with  her  pres- 
ent estate.  Her  daughter,  the  plaintiff,  who  is  a  minor,  can- 
not institute  a  proceeding  during  her  mother's  life  to  coriipel 
the  determination  of  such  a  claim,  because  she  is  not  in  pos- 
session. The  statute  gives  the  remedy  only  to  persons  in 
possession,  and  such  is  the  plain  reason  of  the  thing.  It  is  a 
substitute  for  an  ejectment,  although  extended  to  a  future  as 
well  as  an  immediate  right  to  possession,  if  it  be  a  right 
against  the  person  holding  the  land. 

I  have  not  been  able  to  surmount  the  difficulty  which  de- 
feated the  plaintiffs  at  the  trial,  nor  to  see  how  this  court 
could  consistently  with  the  uniform  course  of  authority  and 
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the  well  settled  rules  of  law  and  limits  of  jurisdiction  enter- 
tain the  present  action. 

It  is  therefore  my  opinion  that  this  judgment  must  be 
affirmed. 

[Ddtchbsb  General  Txbic,  May  18, 1861.    Emotij  Brown  and  Scrugham, 
Justices.] 


Sheldon  vs.  Stryker,  Sheriff,  &c. 


34   lie]  ^  judgment  entered  by  confession,  although  it  be  not  confessed  in  conformity 

!l28a  4081  ^||.|j  ^j^^  provisions  of  the  code,  (sec.  382,)  is  not  absolutely  and  utterly 

null  and  void,  but  voidable  at  the  instance  of  certain  creditors. 
So  long  as  it  remains  unvacated,  and  apparently  in  full  force  upon  the  records 
of  the  court,  it  cannot  be  impeached  collaterally ;  and  the  record  tliereof 
should  not  be  rejected  when  offered  in  evidence  by  a  sheriff  as  a  justifica- 
tion for  taking  property. 
A  subsequent  purchaser  under  the  judgment  debtor,  in  order  to  avail  himself 
of  defects  in  the  judgment,  must  proceed  by  suit  or  motion  directly  against 
'     the  judgment. 

THIS  action  came  before  the  court  by  virtue  of  an  order 
made  by  Justice  Lott,  at  the  trial,  directing  the  defend- 
ant's exceptions  to  be  heard  at  the  general  term,  iu  the  first 
instance,  with  a  stay  of  the  plaintiff's  proceedings  in  the 
meantime.  The  issues  were  tried  April  9, 1860,  and  the  jury, 
.  under  the  charge  of  the  court,  rendered  a  verdict  for  the 
plaintiff  for  ^1000,  as  the  value  of  the  property  taken,  and 
$192.50  as  damages,  being  interest  upon  the  value  from  the 
time  of  the  taking.  The  complaint  sought  to  charge  the  de- 
fendant, as  sheriff,  for  taking  a  stock  of  millinery  and  straw 
goods  from  the  store  No.  166  Grand  street,  in  the  city  of 
Brooklyn,  of  the  alleged  value  of  $2000,  besides  claiming 
$1500  for  injury  to  business,  &c.  The  plaintiff  claimed  that 
on  or  about  the  29th  of  July,  1857,  he  was  the  owner  of  the 
stock,  and  that  on  that  day  the  sheriff  seized  the  same.     The 
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answer,  after  joining  issue  upon  the  principal  all^ations  of 
the  complaint,  set  forth  that  the  defendant,  upon  the  ninth 
day  of  July,  1857,  took  certain  property  from  the  premises 
in  question,  under  an  execution  issued  to  him  upon  a  judg- 
ment in  favor  of  "Ide,  Felt  &  Hall,"  of  the  city  of  New  York, 
entered  up  in  the  supreme  court  for  the  first  judicial  district, 
in  the  oflSce  of  the  clerk  of  the  city  and  county  of  New  York, 
for  $2968,  on  or  about  July  6th,  1857,  against  William  S. 
Irvine  and  Alexander  Irvine,  to  whom  the  answer  averred 
the  property  so  taken  belonged.  The  execution  was  alleged 
to  have  been  issued  July  9th,  1857,  and  levied  the  same  day, 
and  the  jury  found  that  the  levy  was  made  on  the  10th  Jilly. 
On  the  trial  the  defendant's  counsel  moved  to  dismiss  the 
complaint,  on  various  grounds.  The  court  denied  the  mo- 
tion, and  held  that  the  defendant  must  prove  a  valid  judg- 
ment and  execution,  as  claimed  in  his  answer,  before  he  could 
attack  the  plaintiff's  title.  To  this  decision  the  defendant's 
counsel  excepted.  The  defendant's  counsel  then  offered  in 
evidence  an  exemplified  copy  of  a  judgment  roll,  in  favor  of 
Edwin  Ide  and  others,  against  William  S.  and  Alexander 
Irvine,  which  is  in  the  following  words,  viz : 

"City  and  county  of  New  York,  ss:  We,  William  S. 
Irvine  and  Alexander  Irvine,  of  the  city  of  New  York,  de- 
fendants above  named,  do  hereby  confess  judgment  in  this 
action  in  favor  of  Edwin  Ide,  William  N.  Felt  and  Morti- 
mer G-.  Hall,  plaintiffs  above  named,  which  judgment  may 
be  entered  against  us  for  the  sum  of  $2963. 

We  further  state  that  we  are  justly  indebted  to  said  plain- 
tiffs in  said  last  mentioned  sum,  and  that  the  following  are 
the  facts  out  of  which  our  said  indebtedness  arose :  That  said 
plaintiffs,  at  different  dates  between  the  month  of  March  in 
the  year  1855,  and  the  month  of  August  in  the  year  1856, 
sold  and  delivered  to  us,  at  the  city  of  New  York,  divers 
goods,  chattels  and  merchandise,  which  goods,  chattels  and 
merchandise  were,  in  the  aggregate,  worth  $2937.52,  and  this 
was  the  price  agreed  by  us  to  be  paid  to  said  plaintiffs  there- 
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for.  That  we  have  not  yet  paid  the  same,  or  any  part  thereof, 
but  remain  indebted  therefor  to  said  plaintiffs  in  said  last 
mentioned  sum^  together  with  $25.48  for  interest  due  thereon. 
We,  therefore,  authorize  the  entry  of  judgment  against  us 
in  this  action,  in  favor  of  said  plaintiffs,  for  the  sum  of  $29.63. 

Witness  our  hands  at  the  city  of  New  York,  this  5th  day 
of  January,  1857. 

City  and  county  of  New  York,  ss :  William  S.  Irvine  and 
Alexander  Irvine^  defendants  above  named,  being  severally 
duly  swom^  depose  and  say  that  the  facts  contained  in  the 
above  statement  are  true.  William  S.  Irvine. 

Alexander  Irvine. 

Sworn  before  me  this  5th  day  of  January,  1857. 

John  Hoopb,  Com'r  of  Deeds. 

(Indorsed.)  Supreme  court.  Edwin  Ide  and  others  against 
William  S.  Irvine  and  Alexander  Irvine.  Judgment  roll. 
Geb.  F.  Chester,  plaintiffs'  attorney.    Judgment,  July,  1857. 

On  filing  within  statement,  it  is  adjudged  that  the  plain- 
HSb  recover  of  the  defendants  $2963  together  with  $5  costs, 
amounting  in  all  to  $2968.    July  6,  1857. 

R.  B.  Connolly,  Clerk. 

Filed  July  6,  185T,  at  9  o'clk  30  min." 

To  this  was  annexed  the  usual  certificate  of  the  county 
clerk. 

The  plaintiff's  counsel  objected  to  the  admission  of  this 
judgment  roll  in  evidence,  on  the  ground,  1st.  That  the 
statement  therein  contained,  and  on  which  said  alleged  judg- 
ment was  entered  by  confession,  was  clearly  insufficient,  and 
not  in  compliance  with  section  383  of  the  code  of  procedure,  in- 
asmach  as  it  did  not  state  concisely  the  facts  out  of  which  it 
arose,  neither  was  it  signed  or  verified  by  them,  as  required  by 
said  section.  2d.  That  the  condition  precedent  not  having 
been  performed,  and  the  judgment  not  having  been  entered  in 
the  manner  prescribed  by  the  code,  the  court  had  no  jurisdic- 
tion, and  the  judgment  was  absolutely  void.  3d.  That  the 
defendant  must  justify,  if  at  all,  under  a  valid  and  subsisting 
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judgment,  and  that  evidence  of  a  judgment  void  upon  its 
fece  would  be  irreleyant  and  inadmissible.  Objections  sus- 
tained,  and  the  exemplification  of  the  judgment  roll  and 
proof  of  the  judgment  were  excluded  by  the  court,  to  which 
ruling  the  defendant's  counsel  excepted.  Andrew  Mercein, 
a  witness  sworn  on  behalf  of  the  defendant,  testified  that  he 
was  a  deputy  of  the  county  clerk  of  Kings  county,  and  as 
such,  had  custody  of  the  books  and  papers  of  said  office. 
Witness  produced  from  the  files  of  said  office  a  transcript,  in 
due  form  of  the  judgment,  of  which  a  copy  of  the  roll  is  above 
given,  made  by  the  clerk  of  the  city  and  county  of  New  York, 
and  testified  that  said  transcript  was  filed  in  the  Kings  county 
clerk's  office,  July  8,  1857,  at  3.15  p.  m.  Witness  also  pro- 
duced and  verified  the  docket  of  judgments  made  in  the  office 
of  the  clerk  of  the  county  of  Kings,  by  which  it  appears  that 
said  transcript  was  duly  docketed  in  said  last  mentioned  office, 
on  said  8th  July,  1857,  at  3.15  p.  m.  The  defendant's  coun- 
sel offered  to  read  said  transcript  and  docket  in  evidence.  He 
also  offered  in  evidence  an  execution  against  the  property  of 
the  Messrs.  Irvine,  in  due  form,  proven  to  haye  been  duly  issued 
to  the  defendant,  as  sheriff  of  the  county  of  Kings,  July  9th, 
1857,  upon  the  judgment  above  recited.  The  admission  of 
the  said  transcript,  docket  and  execution  in  evidence  was,  in 
each  instance,  objected  to  by  plaintiff's  counsel,  on  the  ground 
that  the  judgment  upon  which  they  were  based,  was  entered 
upon  an  insufficient  statement,  as  aforesaid.  The  objection 
was  sustained  by  the  court,  and  the  said  transcript,  docket 
and  execution  were  severally  excluded  by  the  court;  and  to 
the  decision  of  the  court  in  that  behalf,  and  each  and  every 
part  of  it,  the  defendant's  counsel  excepted. 

F.  G.  Bliss  J  for  the  plaintiff. 

John  Oraham,  for  the  defendant. 

By  the  Courts  Emott,  J.    The  defendant  attempted  to 
justify,  at  the  trial,  under  an  execution  issued  upon  a  judg- 
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ment  entered  by  confession,  against  William  S.  and  Alexander 
Irvine,  who  were  originally  the  owners  of  the  goods  of  which 
the  plaintiff  claimed  to  be  a  purchaser.  The  judge  excluded 
the  judgment  record  and  the  execution,  on  the  ground  that 
the  judgment  was  not  confessed  in  conformity  with  the  pro- 
visions of  the  statute,  {Oode,  §  383,)  and  was  therefore  utterly 
void  and  no  protection  to  the  officer.  The  question  is  wheth- 
er, assuming  that  the  statement  in  the  judgment  or  the  veri- 
fication, or  both,  were  not  sufficient  under  the  code,  the 
proceeding  is  simply  void  in  the  strict  sense  of  the  word,  so 
that  it  affords  no  justification  to  an  officer  even  while  remain- 
ing unvacated  and  apparently  in  full  force  upon  the  records 
of  the  court. 

If  such  be  the  rule,  it  will  be  a  harsh  and  oppressive  one  for 
sheriffs  and  other  ministerial  officers,  since  it  wiU  cast  upon 
them  the  necessity  of  determimng,  when  process  is  placed  in 
their  hands,  the  validity  and  sufficiency  of  the  judgment  upon 
which  it  issues,  and  whether  a  formal  entry  and  record  of  an 
adjudication  of  the  court  does  or  does  not  contain  what  id 
necessary  to  comply  with  the  provisions  of  the  statute.  These 
are  questions  upon  which,  in  the  various  and  numerous  cases 
tliat  have  arisen  and  are  occurring,  the  judges  have  widely 
differed,  and  it  is  not  probable  that  sheriffs  would  come  to 
more  uniform  or  more  certain  conclusions. 

Still  if  the  effect  of  a  want  of  conformity  to  the  requisitions 
of  the  statute  in  the  sufficiency  or  particularity  of  the  state- 
ment, or  the  form  of  the  affidavit,  in  a  judgment  by  confession, 
be  to  render  it  altogether  a  nullity,  then  the  rule  and  its  con- 
sequences must  be  as  just  indicated,  and  the  proceeding  or 
paper  offered  in  evidence  by  the  defendant  in  this  case  was 
properly  excluded,  as  not  being  a  judgment  at  all.  It  is  true 
that  in  some  of  the  cases,  as  in  Von  Beck  v.  ShumaUj  (13 
How.  Pr.  Rep.  472,)  and  Winnehrenner  v.  Edgerton,  (30 
Barb.  186,)  some  of  the  judges  have  used  very  strong  lan- 
guage, condemning  insufficient  judgments  as  ^^void,''  and 
refusing  to  permit  their  amendment  to  the  prejudice  of  any 
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intervening  rights  or  equities.  But  it  will  be  observed  that 
these  were  applications  to  vacate  the  judgments ;  the  question 
was  whether  the  defects  indicated  were  mere  irregularities,  or 
went  to  the  substance  of  the  judgment,  and  particularly 
whether  they  could  be  amended,  so  as  to  cut  off  subsequent 
liens,  by  an  order  nunc  pro  tunc.  The  courts  have  undoubt- 
edly come  to  the  conclusion,  though  after  some  hesitation, 
that  an  amendment  of  such  an  insufficient  judgment  can  only 
be  made  to  take  effect  at  the  date  when  it  is  ordered,  and  as 
between  the  parties  to  the  record. 

Even  this  exercise  of  the  power  of  amendment,  however,  is 
fatal  to  the  doctrine  asserted  here ;  for  how  can  that  which  is 
absolutely  null  and  void  to  all  purposes,  be  amended. 

The  court  of  appeals,  in  Chappel  v.  Chappel^  (2  Kernanj 
215,)  held  that  the  language  of  the  code  of  procedure  in  refer- 
ence to  these  judgments  must  be  construed  as  equivalent  in 
effect  to  the  provisions  of  the  act  of  1818.  That  act  {Laws 
of  1818,  ch.  259,  §  8)  declared  that  judgments  by  confession 
not  conforming  to  its  provisions  should  be  taken  to  be  fraud- 
ulent as  against  creditors.  In  Dunham  v.  Waterman^  (17  ' 
N,  Y.  Rep,  9,)  the  same  view  is  taken  and  explained.  The 
court  say,  in  that  case,  that  a  judgment  confessed  without  a 
compliance  with  the  provisions  of  the  code  is  fraudulent  and 
void  as  against  creditors.  Similar  language  to  this  is  to  be 
found  in  the  statutes  of  fraudulent  conveyances,  13  and  27 
Eliz  and  in  our  statutes  of  frauds ;  and  the  meaning  and  effect 
of  a  declaration  that  instruments  which  offend  againt  their 
provisions  shall  be  void,  or  utterly  void,  has  been  repeatedly 
consider^. 

It  has  always  been  held,  under  the  strongest  language  em*- 
ployed  in  these  statutes,  that  such  deeds  or  other  instruments 
and  proceedings  are  not  absolute  nullities,  but  voidable  only, 
liable  to  be  declared  void,  at  the  instance  of  parties  whom 
they  affect  injuriously.  In  Anderson  v.  Roberts^  in  the  court 
of  errors  of  this  state,  reported  in  18  John,  515,  524,  will  be 
found  an  admirable  discussion  of  this  point  by  Ch.  J.  Spencer^ 
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Whenever  the  act  done  takes  effect  as  to  some  purposes,  and 
is  void  as  to  persons  who  have  an  interest  in  impeaching  it, 
the  act  is  not  a  nullity,  and  therefbre  is  voidable  in  strict 
legal  sense,  and  not  utterly  void.  Whenever  the  act  or  deed 
is  valid  as  to  some  persons,  although  it  may  be  avoided  at 
the  election  of  others,  it  is  not  utterly  void.  {See  Bac.  Abr. 
tit  Void  and  Voidable,)  There  is  a  case  in  2  Salk,  674, 
{Prigg  v.  A  dams,)  which  is  very  applicable  to  the  present.  It 
was  an  action  of  false  imprisonment.  The  defendant  justi- 
fied under  a  ca.  sa,  upon  a  judgment  in  the  common  pleas 
for  5s.  on  a  cause  of  action  arising  in  Bristol.  The  plaintiff 
replied  an  act  of  parliament  forbidding  any  court  in  West- 
minster to  give  judgment  in  a  cause  of  action  arising  in  Bris- 
tol for  less  than  40s.,  and  that  any  such  judgment  should  be 
void.  But  it  was  held  that  the  judgment  was  not  void,  so 
that  the  party  could  take  advantage  of  it  in  that  collateral 
action. 

The  judgment  record  should  not  have  been  excluded  at  the 
trial  of  this  cause,  unless  it  is  an  absolute  nullity.  But  it  is 
not  an  absolute  nullity  if  it  is  valid  as  to  any  persons.  It  is 
valid  as  to  the  defendant  in  the  judgment,  for  he  cannot  even 
move  to  set  it  aside ;  and  such  judgments  cure  always  amended 
as  to  him.  It  is  not  therefore  absolutely  and  utterly  null  and 
void,  but  voidable  at  the  instance  of  certain  creditors ;  and  it 
follows  that  it  could  not  be  impeached  collaterally,  and  should 
not  have  been  rejected  when  offered  in  evidence.  The  plain- 
tiff must  proceed  by  suit  or  motion  directly  against  the  judg- 
ment, in  order  to  avail  himself  of  its  defects. 

In  this  view  of  the  case  it  is  unnecessary  to  consider  whether 
such  defects  exist,  or  any  other  question  in  the  case.  The 
verdict  must  be  set  aside  and  a  new  trial  ordered ;  the  costs 
to  abide  the  event 

[DuTCHBBB  General  Tbbh,  May  IS,  1861.  BmaUj  Brawn  and  Scntghamf 
JasUces.] 
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The  act  of  the  legislature^  passed  July  10, 1851,  releasing  all  rail  road  corpo- 
rations within  the  state  from  any  liability  to  pay  tglls  upon  freight,  and  re- 
pealing the  existing  statutes  imposing  such  pbligation  Upon  them,  was  not 
in  violation  of  any  part  of  the  constitution  of  the  state  of  New  York. 

THIS  action  was  brought  for  the  recovery  of  tolls  upon 
freight  transported  by  the  defendant^  upon  its  rail  road, 
since  December  1,  1851.  The  defendant  claimed  to  be  ex- 
empted from  the  payment  of  all  tolls  sitice  that  day,  by  virtue 
of  the  provisions  of  an  act  of  the  legislature  passed  July  10, 
1851,  entitled  "  An  act  to  abolish  tolls  on 'rail  roads/'  By 
the  first  section  of  that  act  it  was  enacted  that  it  should  not 
be  necessary  for  any  rail  road  company  in  this  state  to  pay 
any  sums  of  money  into  the  treasury,  on  account  of  the  trans^ 
portation  of  property  on  any  rail  road,  on  and  after  the  1st 
day  of  December,  1851.  By  the  2d  section  it  was  declared 
that  it  should  not  be  necessary,  after  that  day,  for  any  rail 
road  company  to  make  any  monthly  statements  to  the  comp-' 
troller  of  the  property  carried  by  it.  And  by  the  3d  section, 
aU  acts  and  parts  of  acts  requiring  the  payment  of  state  tolls 
by  any  rail  road  company,  upon  freight,  were,  after  the  said 
Ist  day  of  December,  1851,  so  far  as  they  conflicted  with 
that  act,  repealed.     (Laws  qf  1851,  p,  927.) 

The  case  came  before  the  court  on  a  motion  for  a  new  trial 
made  by  the  plaintiff  upon  a  case,  with  exceptions.  The  ac> 
*tion  came  on  for  trial  at  the  Orange  county  circuit  court,  held 
before  Justice  Brown,  in  January,  1861.  After  hearing  the 
evidence  on  both  sides,  a  motion  was  made  by  ikv  defendant's 
counsel  to  dismiss  the  complednt,  or  nonsuit  the  plaintiffs,  on 
several  grounds,  which  motion  was  granted  by  the  court. 
Thereupon  the  learned  justice  ordered  that  the  exceptions 
taken  by  the  plaintiffs'  counsel  on  the  trial  should  be  heard 
in  the  first  instance  at  the  general  term»  The  complaint  al- 
leged in  substance  :  First.  The  incorporation  of  the  defend- 
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ant  under  the  act  of  April  2d,  1853,  and  that  pursuant  to 
the  provisions  of  the  said  act  the  defendant  became  subject 
to  the  liabilities  and  provisions  of  the  general  rail  road  act 
of  April  2,  1850,  one  of  which  provisions  is  set  forth,  viz : 
the  29th  section  of  said  act,  subjecting  any  road  formed  under 
it,  and  running  parallel  or  nearly  parallel  to  any  canal  of  this 
state,  and  within  thirty  miles  of  said  caual,  to  tolls  on  prop- 
erty other  than  baggage  transported  upon  it,  for  the  same 
amount  that  would  have  been  payable  to  the  state,  if  tlie 
property  had  been  transported  on  such  canal.  That  the  de- 
fendant's rail  road  runs  parallel,  or  nearly  so,  to  the  Erie  canal, 
and  not  more  than  thirty  miles  therefrom.  Second,  That- 
seven  rail  road  corporations,  known  as  the  Albany  and  Sche- 
nectady, the  Utica  and  Schenectady,  the  Syracuse  and  Utica, 
the  Auburn  and  Syracuse,  the  Auburn  and  Rochester,  the 
Tonawanda,  and  the  Attica  and  Buffalo  rail  road  companies, 
were  among  the  corporations  consolidated  into  the  defendant, 
and,  previous  to  and  in  the  year  1844,  formed  a  connected 
and  continuous  line  of  rail  road  communication  from  or  neax 
the  navigable  waters  of  Lake  Erie,  to  or  near  the  navigable 
water  of  the  Hudson  river  at  Albany.  Third.  That  four  of 
said  companies,  viz.  the  Albany  and  Schenectady,  the  Tona- 
wanda,  the  Auburn  and  Syracuse,  and  the  Attica  and  Buffalo 
rail  road  companies  were,  by  their  charters,  authorized  and 
empowered  to  carry  freight  without  being  required  to  pay 
tolls.  That  the  Syracuse  and  Utica  Bail  Boad  Company 
were  empowered  by  their  charter  to  carry  fieight,  but  were 
required  to  pay  into  the  canal  fund  tolls  on  property  trans-' 
ported  during  the  period  of  canal  navigation  ;  that  the  Utica 
and  Schenectady  Bail  Boad  Company  were  prohibited  by 
their  charter  from  carrying  any  freight :  all  which  charters 
were  liable  to  alteration  or  repeal,  as  will  appear  by  the  several 
acts  which  are  referred  to  as  part  of  the  complaint.  Fourth, 
That  by  an  act  passed  May  7th,  1844,  the  Utica  and  Sche- 
nectady Bail  Boad  Company  were  authorized  to  carry  prop- 
erty during  the  suspension  of  canal  navigation  and  to  receive 
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compensation  therefor ;  and  were  required  to  make  returns 
of  such  property  carried,  at  such  period  and  in  such  manner 
as  should  be  directed  by  the  commissioners  of  the  canal  fund, 
and  to  pay  to  the  said  commissioners  the  same  tolls  as  canal 
tolls.  That  it  was  also  provided  by  said  act  that  five  of  the 
other  companies,  naming  them^  should  make  the  same  returns, 
be  liable  to  the  same  tolls,  and  subject  to  the  same  regulations. 
Fifth.  That  the  said  companies  accepted  the  privileges  and 
assumed  the  obligations  of  the  last  named  act,  and  carried 
large  quantities  of  freight  and  paid  tolls  thereon  until  at  and 
after  November  3d,  1846,  when  the  new  constitution  was 
adopted,  and  January  Is];,  1847,  when  the  same  became  in 
force,  "  which  said  tolls  at  that  time  formed  and  were  apart 
of  the  revenues  of  the  state  canals."  Sixth.  That  by  sec- 
tions 1,  2  and  3,  of  the  seventh  article  of  said  constitution, 
all  the  ^^  revenues  of  the  state  canals''  were  pledged  and  ap- 
propriated to  the  payment  of  the  interest  ^d  the  redemption 
of  the  principal  of  the  debts  of  this  state,  and  for  the  use  and 
benefit  of  the  general  fund,  and  for  the  completion  of  the  Erie 
canal  enlargement,  and  the  Genesee  Valley  and  Black  Biver 
canals,  until  the  said  canals  should  be  completed.  That 
neither  July  10th,  1851,  when  the  act  releasing  tolls  was 
passed,  ^or  December  1st,  1851,  when  it  became  operative, 
were  the  said  canals  completed,  or  the  debts  redeemed  out  of 
the  said  revenues,  nor  are  said  canals  now  completed  or  the 
said  debts  paid.  That  by  section  6,  article  7,  of  the  consti- 
tution, the  legislature  are  prohibited  from  selling,  leasing  or 
otherwise  disposing  of  any  of  the  canals  of  this  state,  but  they 
are  to  remain  the  property  of  the  state,  and  under  its  man- 
agement for  ever.  Seventh.  That  by  an  act  of  May  12th, 
1847,  the  Utica  and  Schenectady  Rail  Road  Company  were 
authorized  to  transport  freight,  and  were  required  to  make 
returns  as  should  be  directed  by  the  commissioners  of  the  ca- 
nal fund,  and  were  required  to  pay  into  the  treasury  of  the 
state  the  same  tolls  per  mile  as  would  have  been  paid  on  such 
property  if  it  had  been  transported  upon  the  canals.    That 


126  OASES  IN  THE  SUPREME  COURT. 

The  People  v.  New  York  Central  Rail  Road  Company. 

by  the  same  act,  seven  other  companies,  naming  them,  were 

subject  to  the  same  provisions,  with  the  further  provision 

that  no  freight  passing  from  one  of  said  roads  to  a  connecting 

road,  for  transportation,  should  be  deemed  local  freight.    That 

said  act  provided  that  th^  tolls  thus  collected  should  be 

deemed  to  belong  to  the  caruzl/und,  and  should  be  paid  over 

and  applied  in  the  same  manner  as  tolls  collected  on  freight 

transported  on  the  cansJs,     Eighth,  That  the  tolls  provided 

for  and  collected  under  these  acts,  became  and  were  a  part  of 

the  revenues  of  the  state  canals.     That  those  which  were  col- 
I 

lected  under  the  last  act,  accruing  during  the  period  of  canal 
navigation,  were  derived  from  freight  appurtenant  and  be- 
longing  to  said  canals ;  and  said  rail  roads,  at  the  time  of  the 
adoption  of  the  said  constitutional  provisions,  were  incapable  of 
transporting  said  freight  for  want  of  corporate  power,  nor  was 
there,  nor  is  there,  any  other  mode  by  which  the  said  freight 
could  or  woidd  be  transported,  except  the  said  rail  road  and 
the  said  canals.  Ninth.  That  while  the  said  toll  and  reve- 
nues formed  and  were  a  part  of  the  said  revenues  of  the  state 
canals,  and  on  the  10th  of  July,  1851,  the  legislature  of  the 
stat«  of  New  York  passed  a  pretended  act,  whereby  it  was 
pretended  and  attempted  to  be  enacted,  that  all  acts  and 
parts  of  acts  requiring  the  payment  of  state  tolls  by  any  rail 
road  company  for  the  transportation  of  property  on  any  rail 
road  were,  after  the  first  day  of  December  then  next,  repealed. 
That  the  said  act  was  and  is  unconstitutional  and  void,  inas- 
much as  the  same  disposed  of  the  said  canals  and  their 
freight  and  revenues  in  a  manner  inconsistent  with  the  pro- 
visions of  the  constitution.  That  notwithstanding  said  act 
the  said  companies  were,  and  the  defendant  is,  bound  to  pay 
to  the  canal  fund  the  same  rates  of  toll  as  if  said  act  had  not 
been  passed.  Tenth.  That  the  several  companies  consolidated 
(naming  seven  or  eight  of  them)  after  December  1, 1861,  and 
before  the  consolidation,  carried  freight  subject  to  tolls,  to  a 
large  sum  of  money,  and  the  defendant  is  liable  therefor  to 
the  plaintiffs;  and  that  said  defendant,  since  the  consoli- 
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dation,  and  prior  to  the  let  day  of  July,  1860,  has  carried 
large  quantities  of  freight  subject  to  the  payment  of  such 
tolls  aforesaid,  all  of  which  said  toUs  are  and  form  a  part  of 
the  reyennes  of  the  state  canals — which  tolls  amount  to  five 
millions  of  dollars,  for  which  sum  the  plaintiffs  demand 
judgment. 

The  following  is  the  substance  of  the  answer :  First  It 
denies  that  the  defendant  is  subject  to  the  provision  in  section 
29  of  the  act  of  April  2d,  1850,  referred  to  in  the  complaint. 
It  denies  that  the  tolls  collected  under  the  act  of  1847,  occur- 
ring during  the  period  of  canal  navigation,  arose  from  freight 
appurtenant  and  belonging  to  the  said  canals.  Matters  of 
law  having  been  averred,  these  matters  are  denied  in  the  an- 
swer. It  denies  that  the  rail  road  and  canals  are  the  only 
modes  by  which  the  freight  could  or  would  be  transported, 
and  avers  that  much  of  it  would  have  passed  by  and  through 
routes  and  channels,  some  of  which  have  been  made  and 
opened  by  the  authority  and  aid  of  the  plaintifGs.  It  denies 
that  the  Schenectady  and  Utica  company  was  required  by  its 
charter  to  pay  toUs  into  the  canal  fund.  It  has  no  knowl- 
edge or  information  sufficient  to  form  a  belief,  as  to  whether 
the  several  rail  road  companies  named  in  the  complaint,  car- 
ried large  amounts  and  paid  freights  and  tolls  imposed  by  the 
act  of  1844.  It  denies  that  any  one  of  those  companies,  or 
the  defendant,  carried  freight  subject  to  the  payment  of  canal 
tolls  after  December  1st,  1851.  Second.  It  pleads  the  stat- 
ute of  limitations  to  all  claims  accruing  more  than  six  years 
prior  to  the  commencement  of  the  action.  Third.  The  act 
of  July  10th,  1851,  is  pleaded  with  an  averment  that  three 
fifths  of  both  houses  were  present  at  its  passage.  It  is  averred 
that  the  governor  signed  it,  and  that  it  is  a  valid  law^  and  its 
provisions  are  recited.  Fourth,  It  avers  that  all  laws  requir- 
ing payment  of  tolls  by  rail  roads  are  in  conflict  with  sections 
8,  9  and  10,  of  article  1,  of  the  constitution  of  the  United 
States,  and  the  power  to  repeal  was  reserved  in  the  acts  of 
1844  and  1847,  mentioned  in  the  complaint.    Fifth.  The  act 
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of  April  5th,  1850,  releasing  live  stock  and  other  articles  fronoi 
tolls,  is  pleaded. 

It  is  averred  that  in  1853  and  1854,  the  plaintiffs  amended 
the  constitution,  by  providing  a  substitute  for  section  3,  and 
article  7,  by  which  substitute  the  plaintiffs  authorized  the 
canal  board  to  reduce  the  rates  of  tolls  with  the  concurrence 
of  the  legislature,  and  to  remove  them  entirely,  whereby  the 
plaintiffs  ratified  the  acts  of  1850  and  1847.  That  sinoe  the 
adoption  of  the  present  constitution,  the  canal  board,  with 
the  concurrence  of  the  legislature,  has  reduced  the  rates  of 
toll  on  property  transported  on  the  state  canals,  so  as  mate- 
rially to  diminish  the  revenues ;  and  the  plaintiffs'  officers 
have  misappropriated,  diverted  and  squandered  said  revenues, 
and  therefore  the  canals  are  unfinished,  and  the  requirements 
of  sections  1,  2  and  3,  of  article  7,  have  not  been  fulfilled. 
That  the  rates  of  toll  have  been  frequently  changed  by  the 
plaintiffs'  authority  since  July  10th,  1851 ;  that  since  that 
time  the  canal  board  has  made  no  rules  or  regulations  as  re- 
quired by  sections  4  and  5  of  the  act  of  May  7th,  1844,  and 
by  section  4  of  the  act  of  May  12th,  1847 ;  and  that  the 
commissioners  of  the  canal  fund  have  never,  in  any  way,  since 
the  act  of  1857,  until  May  4th,  1860,  made  any  rule  or  reg- 
ulation as  required  by  section  4  of  the  act  of  1847.  That 
relying  on  the  validity  of  the  act  of  1851,  the  defendant  ac- 
cepted its  charter  and  contracted  large  obligations,  for  which 
its  bonds  are  now  out  and  unpaid ;  and  has  charged  and  re- 
ceived less  compensation  than  it  would  have  done,  but  for  the 
act  of  1851,  and  has  issued  scrip  for  its  capital  stock,  large 
amounts  of  which  have  been  bought  and  sold  by  its  stock- 
holders, relying  on  the  validity  of  said  act ;  that  the  defend- 
ant will  suffer  damages  to  a  large  amount  if  the  said  act  is 
declared  void.  The  defendant  insists  that  the  plaintiffs  are, 
by  these  acts  of  the  legislature,  by  the  amendments  to  the 
constitution,  by  the  omission  of  the  canal  board  and  the 
commissioners  of  the  canal  fund  to  adopt  rules  as  above 
stated,  by  the  reduction  and  alteration  of  the  rates  of  toll,  by 
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its  conduct  in  authorizing  and  aiding  in  the  construction  of 
other  channels  of  trade,  by  which  business  has  been  diverted 
from  the  defendant's  road,  estopped  in  law  and  equity  from 
denying  the  validity  of  the  act  of  1851,  or  maintaining  this 
action. 

Although  the  complaint  claims  tolls  since  December,  1851, 
the  bill  of  particulars  was  confined  to  the  period  of  six  years 
prior  to  the  commencement  of  the  action,  and  this  amounted 
to  the  sum  of  about  four  millions  of  dollars.  On  the  trial 
of  the  cause  the  claim  was  reduced  still  further,  by  the  aban- 
donment, on  the  part  of  the  attorney  general,  of  all  claim  for 
tolls  on  way  freight.  Therefore  the  claim  was  confined  to 
tolls  upon  property  transported  from  Albany  to  Buffalo. 

Charles  0.  Myers,  (attorney  general,)  for  the  people. 

L.  Tremain  and  A.  C,  Paige,  for  the  defendant. 

By  the  Court,  Emott,  J.  The  magnitude  of  the  interests 
and  the  importance  of  the  principles  involved  in  this  cause, 
forbid  our  giving  a  formal  or  even  a  silent  judgment.  At  the 
same  time,  the  announcement  that  the  parties  will  litigate  the 
question  to  the  last  tribunal  of  appeal  renders  it  unnecessaiy, 
and  in  our  opinion  inexpedient,  that  we  should  do  more  than 
briefly  to  indicate  the  grounds  on  which  our  judgment  rests. 

The  action  is  brought  to  recover  from  the  New  York  Cen- 
tral Bail  Boad  Company  tolls  upon  the  freight  which  has 
been  transported  over  its  road  since  December  Ist,  1851. 
Previous  to  that  day  the  rail  road  companies  to  which  the  de- 
fendant succeeded,  paid  into  the  treasury  of  the  state  tolls 
at  rates  fixed  by  law,  upon  all  the  freight  which  it  carried. 
Since  that  day  no  such  tolls  have  been  received  from  the  large 
quantities  of  merchandise  which  have  passed  over  these 
avenues  of  trade.  The  amount  of  the  claim  now  made  for 
these  taxes  or  tolls  is  obviously  very  large  ;  it  is  put  by  the 
plaintiflb  at  $5,000,000. 
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The  defense  to  this  claim  is,  that  the  legislature,  by  an  act 
passed  July  10th,  1851,  released  all  rail  road  corporations 
within  the  state  from  any  liability  to  pay  tolls  upon  freight, 
and  repealed  the  existing  statutes  imposing  such  obligations 
upon  them.  The  reply  to  this  defense  is,  that  this  act  of  the 
legislature  transcended  their  constitutional  powers,  and  is 
void ;  and  the  question  thus  presented  is  of  great  importance 
in  the  legislation  of  the  state. 

The  defendant  is  a  corporation  formed  by  the  consolidation, 
under  an  act  passed  in  1853,  of  several  existing  rail  road  cor- 
porations. We  assume,  for  the  purposes  of  the  present  dis- 
cussion, that  the  new  corporation  thus  formed  succeeded  to 
all  the  rights  and  is  subject  to  all  the  restrictions  and  obli- 
gations which  are  found  in  the  charters  of  the  companies  from 
which  it  was  composed,  or  in  the  various  acts  affecting  them. 
At  least,  we  assume  that  the  New  York  Central  Rail  Boad 
Company  was  bound  to  pay  tolls  in  the  same  manner  and  to 
the  same  extent  as  were  these  companies,  and  stands  in  the 
same  relation  to  the  statute  now  in  question  as  they  would 
if  they  had  continued  separately  to  exist. 

The  right  to  carry  freight  from  Buffalo  to  Albany,  or  over 
all  the  separate  rail  roads  then  composing  the  continuous  line 
of  railway  from  the  lakes  to  the  Hudson  river,  was  conferred 
by  an  act  passed  May  7th,  1844.  Some  of  these  companies 
were  indeed  previous  to  that  time  authorized  to  carry  freight, 
but  others  were  not ;  and  therefore  no  freight  could  before 
that  time  have  been  carried  by  rail  road  from  Lake  Erie  to 
tide- water,  so  as  to  compete  with  the  canals  of  the  state.  The 
right  to  carry  freight  upon  these  rail  roads  in  competition 
with  the  canals  was  therefore  in  effect  conferred  by  the  act  of 
May  7th,  1844,  and  by  that  act  the  rail  road  companies  were 
required  to  pay  to  the  state  tolls  on  all  the  freight  thus  trans- 
ported. These  tolls  were  fixed  by  the  statute  at  the  same 
rates  as  the  tolls  upon  the  freight  carried  on  the  canals ;  and 
were  directed  to  be  paid  to  the  commissioners  of  the  canal 
fund. 
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This  act  was  in  force,  and  these  tolls  were  thus  required 
and  received,  in  the  year  1846,  when  the  present  constitution 
of  the  state  was  framed  and  adopted,  and  on  the  1st  of  Jan- 
uary, 1847,  when  it  went  into  effect.  It  may  be  observed, 
however,  that  it  was  not  until  May  12th,  1847,  that  a  dis- 
tinct appropriation  of  these  rail  road  tolls  was  made  to  the 
canal  fund,  or  that  they  were  expressly  declared  to  belong  to 
that  fund,  and  directed  to  be  applied  in  the  same  manner  as 
the  canal  tolls.  The  act  releasing  the  then  existing  rail  roads, 
and  consequently  the  defendant,  from  the  payment  of  these 
tolls,  was  passed  as  already  stated  July  10th,  1851,  and  went 
into  operation  December  1st,  1851. 

The  argument  for  the  plaintiffs  may  be  summed  up  thus : 
The  act  releasing  the  rail  road  companies,  afterwards  con- 
solidated into  the  defendant's,  from  the  payment  of  tolls,  is 
unconstitutional;  because,  1st,  the  constitution  pledges  to 
certain  purposes  all  the  revenues  of  the  state  canals ;  these 
rail  road  tolls  were  a  part  of  the  revenues  of  the  canals,  and 
to  release  them  or  discharge  the  rail  roads  from  the  obliga- 
tion  to  pay  them,  was  a  violation  of  this  pledge ;  2d,  because 
the  constitution  forbids  the  sale  or  disposal  of  the  canals  of 
the  state,  the  rail  road  tolls  were  a  part  of  the  ^^  canals  of 
the  state,''  and  the  release  of  them,  or  of  the  liability  to  pay 
them,  was  a  disposal  of  a  part  of  the  canals. 

With  respect  to  the  latter  arfinimcnt,  it  is  sufficient  to  say 
that  we  periive  bo  reason  or  mlfof  conitructiou  which  would 
authorize  or  require  us  to  hold  that  the  tolls  payable  by  rail 
roads  to  the  commissioners  of  the  canal  fund,  constituted  a 
part  of  the  canals.  If  they  are  a  part  of  the  revenues  of  the 
canals,  which  is  the  fundamental  proposition  upon  which  the 
main  argument  for  the  plaintiffs  rests,  they  are  not  a  part  of 
the  canals.  The  revenues  of  a  person,  natural  or  artificial, 
are  not  the  person,  nor  in  any  proper  use  of  language  a  part 
of  the  person.  It  is  not  as  one  appellation  including  all 
which  the  canals  may  earn  or  produce,  as  well  as  what  they 
are,  that  the  word  "  canals  "  is  used  in  the  constitution.    The 
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phrase  must  be  understood  in  its  ordinary  sense,  meaning  the 
material  structures.  Their  ownership  and  possession  will  in- 
volve of  course  the  right  to  their  use,  and  any  profit  or  in- 
come to  be  derived  from  such  use.  But  these  would  pass  with 
or  belong  to  the  canals  from  the  necessity  of  the  thing,  because 
they  are  consequent  upon  their  possession,  and  not  because 
the  revenue  thus  to  be  earned  is  a  part  of  the  canals  them- 
selves. The  language  of  the  constitutional  provision  cited 
(art.  7,  §  6)  is  this:  "The  legislature  shall  not  sell,  lease 
or  otherwise  dispose  of  any  of  the  canals  of  the  state ;  but 
they  shall  remain  the  property  of  the  state  and  under  its 
management  for  ever."  It  appears  to  us  very  plain  that  this 
language  refers  to  the  structures  of  the  canals.  Its  object  is 
to  preserve  to  the  state  in  perpetuity  the  control  as  well  as 
the  profits  and  advantages  to  be  derived  from  the  transpor- 
tation of  property  upon  these  great  artificial  avenues,  so  that 
these  profits  and  advantages  should  enure  to  the  benefit  of 
the*  whole  people.  The  alienation  of  the  canals  themselves, 
and  not  the  disposition  of  any  part  of  their  revenues  or  of  any 
funds  appropriated  to  that  support,  is  what  is  forbidden. 
For  my  own  part  I  see  no  reason  to  suppose  that  if  the  pledges 
of  the  revenues  of  the  canals  which  are  contained  in  the  pre- 
ceding sections  of  this  article  do  not  forbid,  the  legislature 
may  not  make  any  disposition  whatever  of  the  revenue  ob- 
tained firom  tolls  imposed  on  freight  transported  on  the  ca- 
nals themselves,  without  contravening  in  any  respect  this 
prohibition  of  the  constitution.  I  suppose,  farther,  that  a 
reduction  of  the  tolls  on  freight  carried  on  the  canals,  or  of 
any  of  their  direct  and  proper  revenues  to  the  minimum,  or 
even  to  nothing,  whatever  might  be  the  policy  or  the  pro- 
priety of  such  a  course,  could  not  be  successfully  assailed  as 
an  unconstitutional  sale  ox  disposal  of  the  property  which 
this  constitutional  provision  makes  inalienable.  Still  less 
can  such  a  reduction,  or  a  relinquishment  of  charges  upon 
other  modes  of  transport,  which  had  been  imposed  and 
applied  to  protect  or  to  yield  an  income  to  the  canals,  be  con- 
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sidered  in  such  a  b'ght.  Such  acts  are  ratlier  acts  of  manage- 
ment of  the  canals,  and  this  is  expressly  reserved  to  the  state, 
to  be  exercised  hj  its  agents ;  and  into  the  wisdom  or  expe- 
diency of  this  management,  the  courts  are  not  to  inquire. 
The  counsel  for  the  people  invoked  against  the  constitution- 
ality of  this  statute  the  analogy  of  a  miU,  the  title  to  -which 
should  be  held  by  d  trustee  with  a  right  to  exact  suit  to  the 
mill,  or  the  exclusive  right  to  grind  for  certain  persons  or 
property  attached  to  it.  It  is  said  that  a  court  of  equity,  at 
the  instance  of  the  cestuis  que  trust,  would  restrain  a  release 
of  an  adjoining  mill  from  a  toll  which  had  been  imposed  as 
a  condition  of  allowing  its  owner  to  deal  with  those  who  were 
thus  bound.  But  we  are  not  upon  a  question  of  trust,  or  of 
equity.  Here  are  no  cestuis  que  trust,  an^  we  have  to  deter- 
mine, not  what  was  equitable  for  the  state  of  New  York  to 
do,  but  what  its  legislature — otherwise  supreme — was  for- 
bidden  to  do,  by  its  organic  law. 

The  principal^argument  of  the  attorney  general  was  iflade 
upon  the  other  branch  of  the  case.  His  reasoning  rests  upon 
two  propositions :  1st.  That  the  tolls  required  in  1846  by  the 
then  existing  statutes  to  be  paid  to  the  commissioners  of  the 
canal  fund,  upon  all  property  transported  by  these  rail  roads, 
were  a  part  of  the  "revenues  of  the  state  canals,''  or  the 
"surplus  revenues  of  the  canals,"  mentioned  in  sections  1,  2 
and  3  of  the  7th  article  of  the  constitution.  2d.  That  releas- 
ing or  relinquishing  these  tolls,  and  allowing  the  rail  roads  to 
transport  property  without  paying  them,  violated  the  pro- 
visions of  these  sections,  which  pledged  or  appropriated  cer- 
tain amounts  of  these  revenues,  first  for  a  sinking  fund  to 
pay  the  interest  and  redeem  the  principal  of  the  camil  debt ; 
next  for  a  Uke  sinking  fund  to  pay  the  general  fund  debt, 
and  then  to  defray  the  expenses  of  the  state,  and  to  complete 
the  canals. 

The  first  of  these  propositions  presents  a  question  of  the 
meaning  of  words,  or  of  the  sense  in  which  a  particular  phrase 
is  used  in  the  constitution  of  the  state.    The  plain  and 
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natural  import  of  the  phrase  "revenues  of  the  canals,"  con- 
strued "without  reference  to  any  extrinsic  facts,  would  cer- 
tainly be  the  revenues  earned  by  or  upon  the  canals.  If  it 
could  be  construed  to  mean  any  thing  else,  taken  in  connec- 
tion with  the  fact  that  the  canal  fund,  that  is,  the  fund  estab- 
lished for  the  support  of  the  canals,  is  replenished  from  other 
sources  of  income,  yet  this  is  clearly  its  primary  meaning. 

Looking  at  the  meaning  of  the  phrase  more  narrowly,  how- 
ever, and  looking  at  the  instrument  in  which  it  occurs,  we 
think  that  in  this  article  of  the  constitution  the  words  "rev- 
enues of  the  canals,"  wherever  they  occur,  mean  only  the 
tolls  received  for  the  use  of  the  canals,  for  transportation, 
and  the  rents  received  for  the  use  of  their  surplus  waters, 
Bevenue  is  the  yearly  income  of  a  government,  or  a  person 
natural  or  artificiid,  from  the  property  belonging  to  such  gov- 
ernment or  person.  Thus  we  speak  of  the  revenues  of  the 
state  of  New  York,  of  the  New  York  Central  Rail  Road 
GoiUpany,  and  the  like ;  and  we  may  also  speak  of  the  rev- 
enues of  any  individual,  although  the  word  is  not  so  often 
applied  to  individuals.  The  canals  of  this  state,  however, 
are  not  the  state,  nor  are  they  a  corporation,  or  a  natural  or 
artificial  being,  or  possessed  as  such  of  property  or  income. 
The  canals  are  simply  public  works,  material  structures, 
made  and  used  for  travel  and  transportation,  and  capable  of 
yielding  an  income  to  their  owners  from  such  use.  In  a 
strict  sense  they  have  no  revenues,  because  they  have  no 
recognized  individual  l^al  existence.  Strictly  speaking,  the 
canals  only  yield  a  revenue ;  but  it  is  the  revenue  of  their 
owners,  the  state,  or  the  people.  In  the  part  of  the  consti- 
tution now  under  consideration  they  are  personified,  as  was 
observed  by  one  of  the  counsel,  and  the  revenues  derived  fit)m 
the  property  which  constitutes  the  canals,  are  spoken  of  as 
the  revenues  of  the  canals.  It  will  be  observed,  however, 
that  it  is  not  the  ccmal  fund  which  is  thus  spoken  of  and 
personified,  but  the  canals.  In  the  5th  section  of  this  article 
tiie  revenues  of  the  sinking  funds  are  spoken  of,  and  in  such 
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a  manner  and  connection  as  to  make  it  apparent  that  taxes 
laid  to  replenish  these  funds,  are  considered  and  intended  as 
a  part  of  their  revenues.  A  fund  is  merely  a  name  for  a  col- 
lection or  an  appropriation  of  money.  It  may  be  nothing 
but  a  designation  of  one  branch  of  the  accounts  of  the  state, 
or  of  a  certain  amount  of  money  when  collected  to  be  applied 
to  a  particular  purpose.  It  may  have  no  property  and  re- 
present no  investments,  and  what  are  called  its  revenues  may 
include  all  the  moneys  appropriated  or  directed  to  be  paid  to 
it,  or  for  its  benefit,  or  that  of  the  objects  it  represents.  If 
the  constitution  had  spoken  of  the  revenues  of  the  canal  fund, 
its  meaning  and  effect  might  have  been  different.  But  the 
canals  themselves  yield  an  income  from  their  use,  and  that 
is  their  revenue,  although  the  canal  fund  may  have  other 
sources  of  supply.  But  these  sources  of  income  or  supply, 
and  among  them  rail  road  tolls,  when  these  are  appropriated 
to  the  canal  fund,  do  not  become  a  part  of  the  canals,  nor 
are  they  the  property  of  the  canals  ;  and  therefore  the  reve- 
nue thence  derived  in  any  year  is  not  a  part  of  the  revenues 
of  the  canals,  even  if  it  might,  in  a  qualified  sense,  be  spoken 
of  as  part  of  the  revenues  of  the  canal  fund. 

If  it  was  otherwise,  and  the  next  position  of  the  attor- 
ney general  were  correct,  that  these  supplies  of  income  are 
sacredly  and  perpetually  pledged  and  protected,  not  only 
against  the  abstraction  or  the  diversion  of  their  proceeds,  but 
against  their  diminution,  any  tax  or  toll  which  may  be  levied 
at  any  time  by  the  l^islature  for  the  benefit  of  the  canal 
fund  would  become  at  once  irrepealable  and  altogether  be- 
yond legislative  control. 

We  do  not  find  in  the  facts  and  documents  adduced  to  ex- 
plain the  meaning  which  has  been  given  to  this  phrase,  enough 
to  shake  our  conclusion  that  the  phrase,  '^revenues  of  the 
canals,''  does  not  include  the  tolls  levied  upon  rail  roads  for 
the  transportation  of  freight,  under  the  statutes  existing  Jan- 
uary 1st,  1847,  and  by  the  act  of  May  12th,  in  that  year,  ex- 
pressly appropriated  to  the  canal  fund. 
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Bat  if  we  had  come  to  a  contrary  conclusion  on  this  point, 
we  should  be  unable  to  agree  to  the  doctrine  which  the  at- 
torney general  deduces  from  the  effect  of  the  7ih  article  of 
the  constitution  upon  these  revenues.  In  the  most  favorable 
view  which  can  be  taken  of  this  question  for  the  plaintiffs, 
the  tolls  which  were  imposed  upon  freight  carried  by  the  rail 
roads  can  only  be  regarded  as  assimilated  to  toUs  laid  upon 
freight  transported  on  the  canals.  It  is  conceding  all  which 
can  be  claimed,  to  consider  these  rail  road  tolls  in  the  same 
class  or  category  as  canal  tolls,  as  the  tolls  upon  a  particular 
class  of  freight,  or  the  tolls  upon  a  particular  canal.  If  the 
rail  road  tolls  are  "  revenues  of  the  canals,"  they  are  certain- 
ly only  a  part  of  those  revenues.  There  has  never  been  any 
question,  so  far  as  I  am  aware,  of  the  power  of  the  legisla- 
ture to  regulate  and  graduate  the  canal  tolls.  Such  a  power 
has  been  repeatedly  exercised  or  conferred  upon  the  canal 
board.  The  tolls  have  been  so  graduated  as  to  promote  trade, 
or  to  increase  the  revenue,  or  both.  It  has  indeed  been  sug- 
gested that  the  legislature  would  have  no  power  to  reduce 
the  tolls,  so  that  they  would  reduce  the  amount  necessary  to 
make  the  annual  payments  to  the  sinking  funds.  It  is  un- 
necessary to  determine  whether  an  exercise  of  legislative  power 
which  would  have  that  consequence  or  effect,  would  be  set 
aside ;  because  it  is  not  alleged  nor  proved  that  taking  away 
or  releasing  the  tolls  from  freight  carried  on  this  rail  road, 
would  so  diminish  the  revenues  that  these  payments  could 
not  be  made. 

But  the, doctrine  contended  for  goes  far  beyond  this.  It  is 
announced  in  the  brief  for  the  People,  as  a  pledge  of  all  the 
revenues  of  the  canals,  at  their  highest  revenue  standard,  to 
the  payment  of  the  public  debt,  and  the  completion  of  the 
canals ;  and  this  mean^,  in  the  argument  against  this  law,  a 
pledge  that  every  class  of  toUs  or  revenue  shall  be  kept  at 
the  highest  standard.  I  find  no  such  pledge  in  the  constitu- 
tion. All  that  its  terms  express  by  way  of  promise  or  pledge 
is  that  these  revenues  shall  be  applied  in  a  certain  way.    It 
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may  be  that  this  involves  a  pledge  that  these  revenues  shall  be 
made  to  produce  a  sufficient  amount  to  make  the  payments 
called  for  by  the  constitution  if  possible ;  for  even  a  consti- 
tution cannot  compel  an  impossibility,  though  it  may  demand 
a  resort  to  taxation  to  repair  the  cons^uences  of  a  course  of 
action  or  a  state  of  circumstances  which  has  defeated  its 
intention.  I  neither  affirm  nor  deny  that  proposition :  it  is 
not  what  we  are  considering.  The  argument  for  the  present 
prosecution  demands  more  than  this;  it  demands  that  all 
these  tolls  or  taxes  should  be  kept  at  the  highest  revenue 
standard  What  is  to  be  the  measure  of  the  highest  revenue 
standard,  and  who  is  to  apply  it  ?  Leaving  out  of  the  case 
the  alleged  obligation  to  raise  an  amount  necessary  to  meet 
the  payments  tb  the  sinking  funds,  because  that  is  not  in- 
volved in  the  present'  issue,  it  is  very  clear,  at  least  to  our 
minds,  that' the  whole  subject  of  the  regulation  of  the  tolls 
belongs  to  legislative  discretion.  This  discretion  must  in- 
volve the  complete  control  of  the  subject.  It  must  include 
the  right  to  modify,  to  increase,  to  diminish  or  to  abolish  any 
class  of  charges.  It  is  for  the  legislature,  and  not  the  courts, 
to  fix  a  tariff  of  tolls,  to  determine  what  articles  may  be 
transported  free  of  toll,  and  what  shall  be  charged  upon  oth- 
ers ;  what  avenues  of  transportation  shall  be  open  at  law, 
and  what  shall  require  heavy  charges  for  their  use,  and 
whether  the  interests  of  the  state  require  that  freight  shall 
be  allowed  to  pass  without  charge  over  any  of  its  public 
works,  either  those  owned  by  the  state  or  those  competing  with 
them.  In  the  exercise  of  this  discretion  the  legislature  can 
consider  all  the  interests  of  the  state,  commercial  as  well  as 
financial,  and  in  any  particular  statute  or  ordinance  we  are 
bound  to  presume  that  they  have  acted  upon  such  consid- 
eratidns. 

Where  the  constitution  expressly,  or  by  necessary  conse- 
quence from  its  express  provisions,  either  requires  or  forbids 
an  act,  there  can  be  no  hesitation  in  enforcing  its  mandate. 
But  for  myself,  at  least,  I  cannot  agree  to  the  doctrine  which 
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was  urged  upon  us,  of  an  implied  prohibition  of  legislative 
action.  I  am  not  prepared  to  declare  an  act  of  the  legisla- 
ture void,  because  it  is  in  conflict  with  what  I  may  be  led  to 
suppose  is  the  intent  or  the  spirit  of  the  constitution.  Such 
a  doctrine  would  be  more  dangerous  than  the  most  latitudi- 
narian  construction  of  express  grants  of  power.  The  lan- 
guage of  an  express  power,  or  an  express  prohibition,  in  a 
constitutional  instrument,  is  comparatively  plain,  and  pre- 
sents a  narrow  question.  Nor  does  it  widen  the  field  of  dis- 
cussion very  much,  to  consider  what  powers  are  absolutely 
necessary  to  execute  any  express  duty  enjoined  or  authority 
conferred  upon  the  legislature.  But  to  permit  the  courts  to 
control  and  annul  legislative  action  according  to  their  spec- 
ulations upon  the  spirit  or  the  intent  of  the  constitution, 
would  be  at  variance  with  all  sound,  not  to  say  strict,  prin- 
ciples of  construction,  and  would  invest  judicial  tribunals 
with  new  and  dangerous  powers.  The  people  of  the  state  in 
their  sovereign  capacity  possess  an  absolute  and  uncontrolled 
power  of  legislation.  By  the  constitution  this  legislative 
power  of  the  people  is  conferred  upon  and  vested  in  the  leg- 
islature. There  is  no  constituent  body  between  the  people  and 
the  legislature  to  whom  power  is  reserved ;  nor  are  there  any 
reservations  in  the  grant  of  power  to  the  legislature,  except  the 
express  prohibitions  of  the  constitution.  When  an  act  of 
the  legislature  plainly  conflicts  with  the  express  requirements 
or  the  express  prohibitions  of  the  organic  law,  it  is  the  duty 
of  the  courts  to  arrest  its  execution.  But  it  is  only  repeat- 
ing what  has  been  said  by  every  judge  who  has  ever  consid- 
ered the  question  of  the  constitutionality  of  an  act  of  the 
legislature,  even  in  cases  where  the  question  arises  upon  ex- 
press provisions  of  the  fundamental  law,  that  their  infraction 
must  be  plain  and  palpable. 

This  article  of  the  constitution  contains  an  express  pledge 
of  the  application  of  the  canal  revenues,  and  any  diversion 
of  them  to  other  purposes  would  undoubtedly  be  a  violation 
of  that  pledge.     But  the  law  in  question  makes  no  diversion 
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of  these  revenues,  or  of  the  tolls  upon  which  it  operates.  It 
does  not  direct  their  use  or  application  for  other  purposes 
than  those  specified  in  the  constitution.  It  releases  and  re- 
linquishes railway  tolls  altogether,  and  it  is  to  our  minds  a 
pure  question  of  legislative  discretion,  whether  this  should 
have  been  done  or  not.  It  is  not  even  apparent  that  the 
abolition  of  these  tolls  will  cause  a  deficiency  in  the  revenues 
of  the  canal  fund,  or  whether,  if  such  a  deficiency  exist,  it 
has  been  or  can  be  supplied  by  increased  tolls  on  property 
transported  on  the  canals.  However  the  facts  may  be  in 
these  particulars,  the  wisdom  and  policy  of  such  legislation 
as  that  now  under  consideration,  and  its  effect  upon  the  pub- 
lic credit,  and  the  public  interests,  are  questions  for  the  legis- 
lature and  the  people,  and  not  for  the  courts.  If  we  could 
interpose  to  prevent  a  misapplication  of  the  revenues  of  the 
state,  or  of  any  of  its  works  or  funds,  it  does  not  follow  that 
we  can  prevent  the  diminution  or  the  destruction  of  any  part 
of  those  revenues,  even  if  we  should  think  the  latter  course 
as  much  at  variance  with  the  spirit  of  the  constitution  as 
the  former  would  be  with  its  letter. 

We  have  considered  all  the  grounds  upon  which  the  act 
of  July  10th,  1851,  is  attacked,  and  have  thus  briefly  noticed 
such  parts  of  the  argument  upon  them  as  was  necessary  to 
explain  our  judgment.  We  are  not  convinced  that  the  act 
in  question  is  in  violation  of  any  part  of  the  constitution, 
and  therefore  the  defendant  must  have  judgment  in  this  case. 

Judgment  for  defendant. 

[DiTTOEBAA  Gbnebai^  Tebm,  May  18|  1861.  Emott^  Brown  and  Soragham^ 
Jiutices.] 
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The  intention  of  a  testator  to  cancel  or  revoke  a  clause  in  his  will,  however 
strongly  declared,  is  of  no  conseqaence,  unless  it  be  carried  out  by  some  act 
amoontinv,  Id  judgment  of  law,  to  an  actual  cancellation  or  revocation. 

A  testater,  having  an  only  son,  James  W.  Smith,  devised  certain  real  estate  to 
his  "  son  James  W.  Smith."  After  the  execution  of  the  will  he,  with  a  pen, 
erased  from  the  clauses  of  the  will  containing  the  devise  the  name  "  James 
W.  Smith,"  leaving  the  word  "  son  "  uncanceled,  ffeld  that  neither  the 
will,  nor  the  devises  to  James  W.  Smith,  were  revoked  by  the  erasures. 

rPHE  surrogate  of  Tioga  county  adjudged  and  decreed  that 
X  a  paper  executed  by  Wait  Smith,  deceased,  was  his 
last  will  and  testament,  and  that  it  was  duly  executed  and 
valid.  Also  that  no  part  of  said  will  was  revoked  by  the 
deceased  during  his  lifetime ;  that  the  deceased,  at  the  time 
of  executing  said  will,  was  in  all  respects  competent  to  make 
a  last  will  and  testament  and  to  devise  real  estate,  and  not 
imder  any  restraint.  The  surrogate  admitted  said  will  to 
probate,  and  it  was  recorded  in  his  office  as  a  will  of  real  and 
personal  estate. 

Bachel  Clark  and  Clarissa  Perry,  two  of  the  children  and 
heirs  at  law  of  the  deceased,  contested  the  will  and  appealed 
from  the  decision  of  the  surrogate ;  and  insisted  that  the  sur- 
rogate erred  in  rejecting  evidence  offered  by  them,  and  in 
deciding  that  the  second  and  fourth  clauses  in  the  will  were 
not  revoked  by  the  deceased  in  his  lifetime. 

The  second  and  fourth  clauses  were  marked  and  contained 
erasures,  when  the  will  was  presented  to  the  surrogate,  as  fol- 
lows, to  wit : 

"  Second.  I  give  and  devise  to  my  son  [James  W.  Smith,]* 
to  take  possession  after  the  death  of  my  wife,  two-thirds  of 
the  farm  upon  which  I  now  reside  and  the  buildings  situated 
thereon.  I  also  give  and  bequeath  to  my  said  [son  James]* 
W.  all  my  personal  property,  except  my.  household  furniture, 
which  I  also  bequeath  to  my  said  [son,]*  to  take  effect  after 
the  death  of  my  wife. 

Fourth.  I  give  and  devise  to  my  said  son  [James  W.]* 
all  the  rest  and  residue  of  my  real  estate^  which  I  have  not 
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herein  specifically  devised  and  which  I  shall  not  have  convey- 
ed to  my  children  or  other  persons  during  my  lifetime,  to  take 
effect  in  possession  on  the  death  of  my  said  wife ;  and  in  case 
the  income  of  the  property  I  have  above  bequeathed  to  my 
beloved  wife  Rachel,  for  life,  shall  not  be  sufficient  for  her 
support,  I  do  hereby  enjoin  upon  my  son  [James]*  W.  to 
supply  any  deficiency." 

The  proof  showed  the  deceased  never  had  but  one  son,  and 
that  his  name  was  James  W.  Smith.  The  name  of  James 
W.  Smith  was  not,  nor  was  the  word  son,  mentioned  in  any 
part  of  the  will  except  the  two  clauses  above  set  forth.  The 
deceased  kept  possession  of  the  will  from  the  time  it  was 
signed  by  him,  in  the  year  1859,  except  perhaps  a  day,  until 
he  died,  in  April,  1860 ;  and  the  proof  tended  to  show  that 
the  deceased  made  the  marks  or  erasures  in  the  second  and 
fourth  clauses  of  the  will  in  the  winter  or  spring  of  1859. 

The  contestants  proved,  that  in  February  or  March,  1859, 
the  will  was  open<ed  and  read  through  in  the  hearing  of  the 
deceased  and  at  his  request ;  that  it  was  then  perfect ;  but 
that  the  deceased  then  said  James  should  have  no  more  of 
his  property,  and  asked  the  persons  present  to  witness  what 
he  said ;  when  one  of  them  remarked  to  him,  ^^  then  erase  his 
name  or  alter  it  to  suit  yourself."  Some  other  remarks  were 
then  made,  but  nothing  further  was  done,  and  the  will  was 
put  back  into  the  trunk  of  the  deceased  with  his  other  papers. 

One  witness  testified  that  about  April  1, 1859,  she  saw  the 
will  and  discovered  the  marks  or  erasures  on  it,  and  talked 
with  the  deceased  about  them.  The  contestants  offered  to 
prove  that  in  the  same  conversation  the  deceased  admitted 
he  made  said  marks,  and  that  he  made  them  with  the  intent 
and  for  the  purpose  of  cancelling  the  second  and  fourth  clauses 
of  the  will.  The  offer  was  objected  to,  on  the  ground  that 
the  deceased's  declarations,  not  a  part  of  the  res  gestae,  were 
inadmissible.  The  surrogate  sustained  the  objection,  and  the 
contestants  excepted. 

*  The  words  in  brackets  were  crossed  with  a  pen. 
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The  contestants  oflfered  to  show  that  James  W.  Smith 
stated  and  admitted,  shortly  after  the  decease  of  his  father. 
Wait  Smith,  and  before  the  will  was  opened  and  read,  that 
his  father  had  informed  him  that  he  was  going  to  cross  out 
his  name  from  the  will,  and  give  him  no  more  of  his  proper- 
ty ;  and  that  said  James  W.  Smith  said  he  should  be  satisfied 
if  he  found  it  so.  This  offer  was  objected  to,  on  the  ground 
that  what  the  dcseased  told  James  W.  Smith  was  not  evi- 
dence, and  that  the  residue  of  the  offer  was  immaterial.  The 
objection  was  sustained,  and  the  contestants  excepted. 

Harris  Miller  (a  son-in-law  of  the  deceased)  testified,  un- 
der objection,  that  "  it  was  proposed  by  some  one  of  them 
present  at  the  time  the  will  was  read,  that  I  should  either 
write  a  new  will,  or  fix  it  some  way  to  suit  him,  and  I  ob- 
jected, because  I  was  a  member  of  the  family.  I  proposed 
that  he  should  get  Mr.  Canfield  to  do  it.  I  told  him  I  could 
see  Mr.  Canfield,  if  it  was  his  request.  He  consented  to  it, 
and  I  saw  Mr.  Canfield  when  he  was  returning  past  the  house. 
I  told  Mr.  Smith  that  Canfield  would  attend  to  it  at  any 
time.  It  was  Amos  Canfield,  the  executor  named.  I  don't 
know  that  I  told  him  what  way  Canfield  said  it  could  be  done." 

B.  F,  Tracy,  for  the  appellants. 

Oeorge  Sidney  Campy  for  the  respondents. 

By  the  Court,  Balcom,  P.  J.  I  think  we  need  not  deter- 
mine whether,  if  the  testator  had  erased  the  word  son  in  the 
second  and  fourth  clauses  of  his  will,  only  those  two  clauses 
or  the  entire  will  would  have  been  revoked ;  and  I  also  think 
we  should  not  decide  whether  the  surrogate  erred  in  following 
the  dicta  of  Judge  Selden  in  Waterman  v.  Whitney,  (1  Kern, 
159,)  in  rejecting  evidence  that  the  testator  admitted  he  made 
the  marks  or  erasures  in  the  second  and  fourth  clauses  of  his 
will,  with  the  intent  and  for  the  purpose  of  cancelling  or  re- 
voking those  clauses.    I  have  come  to  the  last  mentioned 
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conclusion  for  the  reason  that  the  rejected  evidence  would  not 
have  changed  the  case  if  it  had  been  received.  If  the  testator 
made  the  marks  or  erasures,  in  the  second  and  fourth  clauses 
of  his  will,  with  the  intent  and  for  the  purpose  of  cancelling 
or  revoking  those  clauses  or  the  entire  will,  they  did  not  ef- 
fectuate such  intention  or  purpose.  They  did  not  materially 
alter  the  sense  or  meaning  of  the  will  or  either  clause  in  it. 
If  the  will  had  been  written  without  either  of  the  words  in 
it,  which  have  been  marked  or  erased,  its  meaning  and  effect 
would  have  been  precisely  the  same  they  were  before  those 
words  were  mutilated.  I  take  it  to  be  clear  that  the  intention 
of  a  testator  to  cancel  or  revoke  a  clause  in  his  will,  however 
strongly  declared,  is  of  no  consequence,  unless  it  be  carried 
out  by  some  act  amounting  in  judgment  of  law  to  an  actual 
cancellation  or  revocation.  In  Martina  v.  Oardiner,  (8  Sim, 
73,)  the  testator,  by  a  clause  in  his  will,  directed  his  execu- 
tors to  set  apart  a  fund  sufficient  to  produce  the  annual  sum 
of  ten  pounds,  and  to  pay  that  sum  into  the  proper  hands  of 
his  sister,  [Elizabeth^']  the  wife  of  Francis  Betley  of  Yarmouth, 
in  the  county  of  Norfolk,  butcher,  for  her  life,  or  into  the 
hands  of  such  persons  as  the  said  Elizabeth  Betley  should 
appoint,  to  th€  intent  that  the  same  might  be  for  the  separate 
use  of  the  said  Elizabeth  Betley ;  and  he  directed  that  the 
receipt  of  the  said  [Elizabeth]  should  be  a  sufficient  discharge 
for  the  annuity ;  and  he  also  directed  his  executors  to  divide 
the  residue  of  his  estate  equally  amongst  his  brother  W.  Gar- 
diner and  his  sisters  Sarah  Gardiner  and  [Elizabeth"]  the  wife 
of  the  said  Francis  Betley.  The  name  Elizabeth  was  after- 
wards erased  by  the  testator,  wherever  it  occurs,  as  above 
included  within  brackets,  and  the  question  was  whether  the 
bequests  to  Elizabeth  Betley  (whose  right  name  was  Bateley) 
were  revoked.  The  vice  chancellor  decided  that,  as  the  de- 
scription, and  in  some  places  the  name,  Elizabeth  Betley, 
remained  uncanceled,  the  court  was  not  warranted  in  holding 
that  the  bequests  to  her  were  revoked.  Now  in  this  case  the 
word  son  remains  uncanceled  in  the  clauses  wherein  the  name 
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James  W.  Smith  was  erased,  and  as  the  testator  had  but 
one  son  and  his  name  was  James  W.  Smith,  the  devises  to 
him  have  not  been  revoked.  Sufficient  words  remain  to  make 
them  as  perfect  and  effectual  as  they  were  before  the  name 
James  W.  Smith  was  erased. 

For  the  foregoing  reeisons  I  am  of  the  opinion  the  testator 
did  not  revoke  his  will,  or  either  of  the  mutilated  clauses  in  it. 

It  follows  that  the  decision  of  the  surrogate  should  be 

affirmed.  , 

Decision  accordingly. 

[Brooke  GiurBB4L  Tbbk,  July  9,  1861.    JBaicamt  CcunpfM  and  Parker^ 
Justices.] 


KissocK  vB.  Gbant. 

Where  the  afiBidavit  on  which  a  justice  of  the  peace  issues  an  attachment  con- 
tains some  legal  evidence  tending  to  show  that  the  defendant  has  departed 
fcQVEi  the  county  where  he  last  resided,  with  intent  to  defhiud  his  creditors, 
it  is  sufficient  to  give  the  Justice  jurisdiction,  and  to  uphold  his  judgment 
when  attacked  collaterally. 

And  the  justice  having  jurisdiction,  his  error  in  subsequently  issuing^  a  sum- 
mons, and  holding  the  cause  open  until  its  return,  will  not  render  his  judg- 
ment entirely  nugatory. 

Such  a  judgment,  though  erroneous,  is  regular  and  valid  until  reversed ;  and 
an  execution  issued  theroon,  and  a  sale  of  property  upon  it,  will  be  regular 
and  lawful,  and  will  not  become  irregular  or  unlawful  by  the  subsequent 
reversal  of  the  judgment.    Pabkbb,  J.  dissented. 

ACTION  brought  to  recover  the  value  of  property  claimed 
to  belong  to  the  plaintiff,  and  alleged  to  have  been  wrong- 
fully converted  by  the  defendant.  The  defense  was  that  the 
defendant  caused  the  property  to  be  taken  and  driven  away 
by  virtue  of  an  attachment  issued  out  of  a  justice's  court, 
and  that  he  caused  the  property  to  be  sold  by  virtue  of  an 
execution  issued  on  a  judgment  rendered  in  said  attachment 
suit     The  plaintiff's  answer  to  that  was,  that  the  defendant 
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caused  the  property  to  be  taken  away  under  an  attachment 
issued  in  favor  of  himself  and  one  Hume,  and  caused  it  to 
be  sold  and  driven  away  by  virtue  of  an  execution  issued  on 
the  judgment  rendered  in  said  attachment  suit.  That  the 
attachment  was  void  for  the  reason  that  the  affidavit  was  not 
sufficient  to  give  the  justice  jurisdiction.  That  the  judgment 
rendered  thereon  was  void  for  the  reason  that  the  affidavit 
did  not  give  the  justice  jurisdiction^  and  a  summons  was  im- 
properly issued  on  the  return  of  the  attachment  and  proceed- 
ings thereby  stayed  for  six  days,  by  which  the  justice  lost  his 
jiuisdiction,  if  he  ever  had  any ;  and  that  the  judgment  has 
been  reversed  and  altogether  held  for  nothing,  thereby  va- 
cating all  the  proceedings,  which  reversal  relates  back,  wipes 
out  all  trace  of  the  proceedings,  and  they  are  no  longer  a  pro- 
tection to  the  person  instituting  them'. 

On  the  trial,  the  plaintiff  proved  the  taking  and  carrying 
away  of  the  property  by  one  Bush,  a  constable,  under  the 
direction  of  the  defendant,  upon  an  attachment  issued  by 
F.  W.  Foote,  a  justice  of  the  peace  of  Delaware  county,  in 
favor  of  the  defendant  Grant,  and  one  Hume,  against  James 
Kissock.  And  the  property  yas  sold  by  said  Bush,  by  vir- 
tue of  an  execution  issued  on  a  judgment  in  favor  of  said 
Hume  and  Grant,  against  i^issock,  in  the  attachment  suit. 
The  plaintiff  read  in  evidence  the  pocket  of  the  justice,  in 
the  suit  before  him,  and  the  papers  oq  which  the  proceedings 
were  instituted;  among  which  was  the  following  affidavit 
made  by  Grant : 

"Delaware  countyy  ss:  James  A.  Grant,  jr.,  being  duly 
sworn  says,  that  James  Kissock  is  justly  indebted  to  him  and 
Bobert  T.  Hume,  on  a  demand  arising  on  contract,  in  the 
sum  of  fifty  dollars,  as  near  as  this  deponent  can  estimate  the 
same,  over  and  above  all  discounts  which  the  said  Kissock  has 
against  them,  and  the  application  for  an  attachment  against 
the  property  of  said  James  Kissock  which  accompanies  this 
affidavit,  is  made  on  the  ground  that  the  said  James  Kissock 
has  departed  from  the  said  county  of  Delaware,  where  he  has 
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livedo  with  the  intent  to  cheat  and  defraud  his  creditors,  as 
this  deponent  verily  beHeves.  And  this  deponent  further 
says,  that  the  facts  and  circumstances  upon  which  he  founds 
his  belief,  are  as  follows :  That  on  the  25th  day  of  January, 
1858,  said  KiSsock  started  from  Hobart  with  a  load  of  butter, 
for  Catskill,  for  this  deponent  and  E.  T.  Hume,  in  company 
with  other  teams ;  that  said  Kissock,  previous  to  starting, 
stated  to  deponent  that  he  wanted  to  start  early  in  the  morn- 
ing, so  that  he  could  go  to  CatskiU  and  back  again  in  four 
days ;  that  the  other  teams  went  out  and  back  the  same  week 
on  Friday  or  Saturday,  and  the  said  Kissock  had  not  return- 
ed, as  deponent  was  informed  by  the  wife  of  said  Kissock  on 
Friday  last,  and  deponent  believes  that  said  Kissock  has  not 
yet  returned  to  this  village,  the  place  of  his  residence ;  said 
Kissock's  wife  informed  deponent  that  she  was  afraid  he  had 
left  her  ;  that  he  told  her  he  was  going  only  to  Catskill,  and 
that  if  any  thing  happened  that  he  could  not  come  home 
at  the  usual  time,  he  was  in  the  habit  of  writing  to  her,  and 
that  she  had  not  since  he  left  received  any  letter  or  other  in- 
telligence from  him.  Deponent  says  that  said  Kissock  bought 
a  buffalo  skin  at  the  store  of  McNaught  &  Grant  on  the  morn- 
ing that  he  left,  and  he  informed  his  wife  that  the  same  had  been 
lent  to  him  by  the  finn  aforesaid,  as  she  informed  this  dpponent; 
and  deponent  further  says,  that  said  Kissock  is  considerably 
involved  and  in  debt,  and  deponent  verily  believes  said  Kis- 
sock has  not  property  sufficient  to  pay  his  debts ;  that  depo- 
nent received  a  letter  from  B.  T.  Hume  yesterday,  written  in 
New  York,  as  appears  by  the  date  and  postmark,  Feb.  9th, 
1858,  in  which  deponent  is  informed  and  believes  that  some 
of  the  packages  of  butter  sent  by  said  Kissock  had  not  at 
that  time  .been  received  by  him  in  New  York,  to  which  place 
the  same  was  to  have  been  sent  by  said  Kissock ;  that  depo- 
nent is  informed  by  John  Cowan,  who  returned  from  New 
York  yesterday,  that  he  did  not  see  the  said  Kissock,  al- 
though he  looked  after  and  tried  to  find  him ;  and  that  he  in- 
c[mred  at  several  of  the  public  houses  in  Catskill^  where  said 
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Kissock  would  be  likely  to  leave  his  team,  and  the  same  could 
not  be  found ;  and  deponent  is  informed  and  believes  that 
the  said  Kissock,  a  few  days  before  he  left  with  the  butter, 
had  been  collecting  accounts  which  belonged  to  him  and  Alex- 
ander Stewart,  and  that  he  has  not  paid  over  any  of  said  money 
to  said  Stewart ;  and  deppnent  believes  that  the  said  Kis- 
sock has  left  the  county  of  Delaware,  his  last  place  of  resi- 
dence, with  an  intent  to  cheat  and  defraud  his  creditors,  and  ' 
that  there  is  danger  of  losing  said  demand,  unless  an  attach- 
ment is  issued  against  the  said  Kissock.'' 

The  attachment  was  issued  February  11,  1858,  and  was 
returnable  on  the  19th  of  the  same  month.  On  the  return 
day  the  plaintiff  therein  appeared,  and  on  his  request  the 
justice  issued  a  summons,  returnable  February  25th.  On 
that  day  the  defendant  moved  to  quash  the  attachment, 
which  motion  was  denied.  The  plaintiff  filed  his  complaint. 
The  defendant  did  not  apswer.  After  hearing  the  testimony 
of  witnesses  on  the  part  of  the  plaintiff,  the  justice  entered  a 
judgment  in  his  favor  for  $56.65  damages  and  costs.  And 
upon  that  judgment  he  subsequentlyissued  the  execution  upon 
which  the  property  was  taken  and  sold.  The  plaintiff  then 
introduced  in  evidence  a  judgment  roU  of  the  county  court 
of  the  county  of  Delaware,  in  aU  things  reversing  with  costs 
the  said  judgment  rendered  by  the  justice,  filed  in  Delaware 
county  clerk's  office,  September  16th,  1858.  Also  a  judg- 
ment roll  in  the  supreme  court,  on  appeal,  in  the  same  case, 
from  which  it  appeared  that  the  judgment  of  the  county  Qourt 
was  affirmed.  The  justice,  being  examined  as  a  witness, 
stated,  on  his  cross-examination,  that  he  held  the  case  open 
frota  the  return  day  of  the  attachment  to  the  return  day  of 
the  summons.  The  plaintiff  having  rested  his-  evidence, 
claimed  to  recover  on  three  grounds :  1st.  The  affidavit  in 
the  attachment  suit  was  insufficient  to  give  the  justice  juris- 
diction, and  that  all  process  and  proceedings  therein  were 
void,  and  no  protection  to  the  defendant  who  directed  the 
taking  and  sale  of  the  property.    2d.  The  summons  issued 
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was  unauthorized  by  the  statute,  and  the  justice  thereby  lost 
all  jurisdiction  of  the  case,  and  proceedings  thereon  were 
therefore  void.  3d.  The  said  judgment  having  before  the 
commencement  of  this  action  been  in  all  things  reversed,  the 
reversal  wiped  out  all  the  proceedings,  and  they  were  no  longer 
a  justification  or  protection  to  the  defendant  who  directed  the 
taking  and  sale  of  the  property.  The  defendant  by  his  coim- 
sel  moved  for  a  nonsuit ;  to  which  the  plaintiff's  counsel  ob- 
jected. The  court  granted  the  motion,  on  the  ground  that 
the  several  judgments  and  proceedings,  though  voidable  were 
not  void,  and  were  a  protection  to  the  defendant,  and  that 
the  plaintiiF  could  not  sustain  the  action,  without  proving  a 
demand  of  the  defendant  of  the  property  taken  by  virtue  of 
the  attachments  and  executions,  after  the  reversal  of  the 
judgments  and  before  the  action  was  brought,  and  that  the 
plaintiff  had  failed  to  make  out  a  cause  of  action  against  the 
defendant ;  to  which  decision  the  plaintiff's  counsel  excepted. 
Whereupon  the  cause  upon  a  bill  of  exceptions  was  ordered 
to  be  heard  in  the  first  instance  at  a  general  term,  and  that 
all  further  proceedings  in  the  cause  be  stayed  until  further 
order  of  this  court,  &c. 

A,  Taylor y  Jr.  for  the  plaintiff. 

William  Gleason^  for  the  defendant. 

Balcom,%P.  J.  I  am  of  the  opinion  the  judgment  of  the 
justice  was  not  void.  The  affidavit,  on  which  he  issued  the 
attachment,  contained  some  legal  evidence  which  tended  to 
show  the  plaintiff  had  departed  from  the  county  of  Delaware, 
where  he  last  resided,  with  intent  to  defraud  his  creditors. 
(See  Skinnion  v.  Kelley^  18  N.  Y.  Rep,  355.)  It  was  suffi- 
cient to  give  the  justice  jurisdiction,  and  to  uphold  his  judg- 
ment when  attacked  collaterally ;  and  having  jurisdiction,  his 
error  in  subsequently  issuing  a  summons  and  holding  the 
cause  open  untQ  its  return,  did  not  make  his  judgment  entirely 
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nugatory.  (7  Barb.  621.  7  Wend.  200.)  It  was  regular,  but 
erroneous ;  and  was  properly  reversed  for  error.  It  was  valid 
until  reversed,  and  the  execution  issued  thereon  and  the  sale 
of  the  property  in  question,  in  virtue  thereof,  were  regular 
and  lawful — and  did  not  become  irregular  or  unlawful  by  the 
reversal. 

In  Turner  v.  Felgate,  (1  Levim's  Rep.  95,)  a  man  had 
a  judgment  and  execution  executed,  and  afterwards  the 
judgment  was  vacated  for  being  unduly  obtained,  and  res- 
titution awarded;  then  the  defendant  brought  trespass 
against  the  plaintiff  in  the  first  action  for  tho  taking  of  the 
goods ;  and  it  wa^  adjudged  that  it  well  lay  against  the  par- 
ty ;  for  by  the  vacating  of  the  judgment  it  is  as  if  it  never 
had  been ;  and  ia  not  like  a  jvdgment  reversed  by  error. 
But  Justice  Twysden  said  that  he  was  not  satisfied  with  tlus' 
judgment  when  it  was  given,  in  the  time  of  Glyn,  chief  jus- 
tice,  nor  was  he  yet  for  making  a  man  a  trespasser  by  relation, 
for  when  the  execution  was  served  there  was  a  judgment, 
though  that  afterwards  the  execution  was  vacated. 

It  was  solely  upon  this  authority  that  Comyn  stated,  in  his 
Digest,  ^^  So  if  a  man  has  color  of  an  authority,  and  after- 
wards it  is  vaca,ted  and  declared  to  be  null,  he  will  be  a  tres- 
passer aJb  initio;  as  if  a  man  obtains  judgment  irregularly, 
and  afterwards  takes  out  execution,  the  party  (though  not 
the  officer)  will  be  a  trespasser,  if  the  judgment  be  vacated/' 
(7  Com.  Dig.  499,  5th  ed.) 

The  report  of  the  case  of  Felgate  v.  Tournerj  (1  Keble, 
822,)  shows  that  the  first  judgment  against  Turner  or  Tour- 
ner  was  set  aside  by  rule,  as  irregular.     (See  1  Keb.  453, 488.) 

There  can  be  no  doubt  but  that  a  judgment  or  execution 
or  other  process  that  has  been  set  aside  for  irregularity  ceases 
to  be  any  justification  for  acts  done  in  virtue  thereof  by  the 
party  obtaining  the  judgment  or  suing  out  the  execution  or 
other  process ;  and  he  will  be  liable  for  such  acts  as  a  tres- 
passer ah  initio.    {Chapman  v.  Dyett^  11  Wend.  31,  BrMih 
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V.  Snyder ,  15  id.  324.  Barker  v.  Braham  &  Norwood^  3 
Wilson^  368.)  But  a  party  is  never  a  trespasser  or  wrong- 
doer for  selling  property  by  virtue  of  an  execution,  in  due 
form,  issued  upon  a  judgment  regularly  obtained,  though  the 
same  be  afterwards  reversed  for  error,  (1  Cowen,  622,  711 
to  734,  735 ;)  and  he  is  not  liable  as  a  trespasser  db  initio 
for  causing  process  to  be  executed,  which  is  regularly  obtain- 
ed, though  erroneously  granted,  and  subsequently  set  aside 
for  error.     (3  Sand.  323.     19  Barb.  283.) 

"  There  is  a  marked  distinction  between  judgments  reversed 
for  error  and  executions  set  aside  for  irregularity.  In  the  lat- 
ter case,  the  party  is  never  excused,  if  the  irregularity  be  such 
as  renders  the  process  void.  One  case  is  the  fault  of  the  party 
himself,  the  other  is  considered  the  error  of  the  court."  When 
a  judgment  is  reversed  for  error,  "  the  execution  is  valid  to 
the  time  of  reversal  It  confers  a  right  on  the  sheriff  to  sell, 
and  sanctions  all  l^al  acts  done  under  it.''    (1  Cowen^  734, 5.) 

If  the  foregoing  views  are  correct,  the  sale  of  the  property 
in  question  was  not  wrongful  but  valid,  because  it  was  made 
by  virtue  of  an  execution  in  due  form,  regularly  issued  on  a 
judgment,  then  in  force,  and  which  was  valid  until  reversed 
for  errors  committed  by  the  justice  who  rendered  it.  The 
defendant  therefore  is  not  chargeable  for  wrongfully  taking 
or  wrongfully  converting  such  property ;  and  the  plaintiff  was 
properly  nonsuited. 

The  plaintiff  could  have  had  an  order,  upon  the  reversal 
of  the  judgment,  that  the  money  collected  thereon  be  restored 
to  him  with  interest  from  the  time  it  was  collected.  {GodCy 
§  369.)  Perhaps  he  may  yet  obtain  such  an  order ;  or  it  is 
possible  he  may  recover  such  money  of  the  defendant  .by  ac- 
tion, or  sue  upon  the  attachment  bond.  But  we  need  not 
point  out  his  remedy  if  he  has  any — our  present  duty  will  be 
discharged  when  we  have  determined  the  case  in  hand. 

It  follows  that  the  plaintiff  ^s  motion  for  a  new  trial  in  the 
action  should  be  detiied,  with  costs. 
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Campbell^  J.  concurred  in  denying  the  motion  for  a  new 
trial. 


FarkzRj  J.  dissented,  and  delivered  an  opinion,  in  which 
he  held  that  the  judgment  of  the  justice  was  void  by  reason  of 
the  insufficiency  of  the  affidavit  on  which  the  attachment 
was  issued. 

Motion  for  a  new  trial  denied,  with  costs. 

[Bbooxb  Obvbbal  Tbbx,  July  9,  1861.  BaXcom,  CampM  and  Pcurker^ 
Justices.]  * 
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The  interest  of  a  partner  in  the  partnership  property,  consists  in  his  ratable 
proportion  of  the  assets  of  the  copartnership,  alter  the  payment  of  all  its 
debts.  In  a  suit  in  equity,  for  a  settlement  of  the  copartnership  afflUrs,  no 
decree  can  rightfully  be  made  for  the  payment  by  one  partner  of  any  sum 
to  another,  except  upon  this  basis. 

A  decree,  npon  a  final  acconnting  between  partners,  directing  one  to  pay  an 
ascertained,  balance  to  another,  assnmes  that  the  sum  so  decreed  has  been 
duly  ascertained  to  be  due  to  such  partner  npon  a  Aill  settlement  of  the 
partnership  accounts,  and  after  payment  of  all  the  partnership  debts. 

The  character,  description  and  amount  of  the  partnership  debts  is  a  subject 
within  the  necessary  and  legitimate  scope  of  the  litigation  which  results  in 
the  recovery  of  a  Judgment  by  one  partner  against  anothef^  in  such  an  action. 

And  if  the  partner  against  whom  such  Judgment  is  recoyered  is  subsequently 

<  compelled  by  legal  process  to  pay  partnership  debts,  to  an  amount  equal  to 
the  sum  remaining  unpaid  upon  the  judgment,  this  will  not  entitle  him  to 
maintiUn  an  action  against  his  former  copartners  to  have  the  amount  of 
such  partnership  debts  so  paid  by  him  ascertained,  and  for  a  decree  direct- 
ing that  such  amount  be  allowed  to  him  as  payment  upon  the  Judgment. 

His  only  remedy,  it  seems,  is  by  a  bill  of  review,  or  a  supplemental  bill  in  the 
nature  of  a  bill  of  review. 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
demurrer  to  the  1st  and  3d  answers  of  the  defendant  Da- 
vid Beese.  The  complaint  alleged  that  on  the  18th  day  of  Jime, 
1850^  the  plaintiff  and  the  defendants,  except  David  Beese^ 
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together  with  Michael  Williams  and  John  H.  Ashley,  entered 
into  copartnership  together  as  rail  road  contractors,  and  con- 
tinued together  as  such  until  June  17,  1851,  when  said  co- 
partnership was  dissolved,  and  a  copartnership  was  then 
formed  and  the  copartnership  business  was  continued  by  the 
plaintiiF  and  said  defendants,  except  David  Beese,  until  about 
January  19th,  1853.  That  on  or  about  the  24th  day  of  April, 
1852,  said  Michael  Williams  commenced  an  action  against 
the  plaintiff  and  defendants,  his  copartners  in  the  first  firm, 
except  David  Beese  and  said  Jolin  H.  Ashley,  *for  an  account- 
ing between  said  copartners,  and  while  said  action  was  pend- 
ing, and  on  or  about  the  19th  day  of  January,  1853,  said 
John  Beese  commenced  an  action  in  the  supreme  court  against 
the  plaintiff  and  said  Orville  B.  Eaton  and  Heman  MiUer, 
for  an  accounting  between  said  copartners  from  June  17th, 
1851.  That  both  actions  were  referred  to  the  same  referee 
and  tried  together,  and  that  the  proofs  were  closed  and  the 
causes  submitted  on  the  16th  day  of  September,  1854  That 
the  referee  made  his  report  in  both  actions  on  the  8th  day  of 
March,  1856,  and  on  the  18th  day  of  March,  1856,  judgments 
were  entered  upon  the  reports  of  said  referee  against  the  plain- 
tiff as  follows :  In  the  first  named  action,  in  favor  of  said 
John  Beese  for  $1777.14  debt,  and  $168.25  costs;  in  favor 
of  said  Eaton  for  $1786.52  debt,  and  $24  costs  ;  and  in  favor 
of  said  Miller  for  $1871.93  debt.  In  the  second  named  action, 
in  favor  of  said  John  Beese  for  $406.23  debt,  and  $162.61 
costs ;  in  favor  of  said  Miller  for  $1031.62  debt ;  and  in  favor 
of  said  Eaton  for  $553.52  debt.  That  all  of  said  judgments 
were  rendered  for  th«  defendants'  share  of  the  copartnership 
profits  decided  to  be  in  the  hands  of  the  plaintiff;  that  said 
referee  also  decided  that  said  Ashley  had  abandoned  the  con- 
tract, and  forfeited  all  right  to  any  share  of  the  profits.  The 
plaintiff  farther  alleged,  that  at  the  time  of  said  trials  there 
was  a  large  amount  of  debts  owing  by  said  copartnerships, 
but  no  provision  was  made  for  their  payment,  by  the  judg- 
ment^ and  no  allowance  was  made  to  the  plaintiff  in  any  way 
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on  account  of  such  debts.  The  plaintiff  further  stated,  that 
he  appealed  from  said  judgments  to  the  general  term  of  the 
supreme  court  and  thence  to  the  court  of  appeals ;  and  that 
the  judgments  were  afSrmed  in  both  courts ;  and  he  has  p0*id 
to  the  defendants,  to  be  applied  pro  rata  on  such  judgments,  the 
sum  of  $8000.  That  the  money  directed  to  be  paid  to  the  de- 
fendants, by  said  judgments,  constituted  the  assets  and  profits 
of  said  copartnership,  and  the  only  assets ;  and  the  plaintiff 
since  said  trials  has  received  no  assetis  or  profits  of  said  firms, 
or  either  of  thein ;  and  that  the  defendants,  from  the  proceeds 
of  said  judgments,  were  in  equity  bound  to  pay  the  debts  of 
said  firms  existing  at  the  time  of  said'  trials.  The  plaintiff 
further  alleged,  that  since  said  trials  he  has  been  compelled 
by  legal  process  to  pay  and  has  paid  all  said  copartnership 
debts,  and  that  such  debts  thus  paid  by  the  plaintiff,  together 
with  mterest  upon  the  same,  amount  to  as  much  as  the  bal- 
ance owing  by  the  plaintiff  to  the  defendants  on  such  judg- 
ments, and  that  such  payments  by  the  plaintiff  are  in  equity 
payments  upon  said  judgments.  That  no  part  of  said  copart- 
nership debts  were  paid  by  the  defendants,  or  either  of  them. 
That  said  Michael  Williams  died  insolvent,  leaving  no  prop- 
erty ;  and  that  said  John  H.  Ashley  and  all  the  defendants 
except  David  Beese  are  utterly  insolvent,  and  if  the  plaintiff 
is  compelled  to  pay  the  balance  owing  on  said  judgments,  he 
will  be  entirely  without  remedy.  The  plaintiff  ftirther  alleged, 
that  he  had  applied  to  the  defendants  to  apply  such  pay- 
ments upon  said  judgments,  and  they  refused  so  to  do.  That 
the  said  judgments  are  fuUy  secured  by  lien  on  real  estate, 
and  by  sureties.  The  plaintiff  further  stated  on  information 
and  belief  derived  since  the  commencement  of  this  action, 
that  said  judgments  had  been  assigned  to  the  defendant  Da- 
vid Beese  by  the  other  defendants,  but  at  what  time  or  upon 
what  consideration,  the  plaintiff  had  no  knowledge  or  informa- 
tion. Wherefore  the  plaintiff  prayed,  that  by  the  judgment 
of  this  court  it  might  be  ascertained  what  was  the  amount  of 
Bidd  copartnership  debts  which  the  plaintiff  had  paid  since 
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said  trials,  and  that  such  amount  miglit  be  allowed  as  pay- 
ment upon  said  judgments,  and  that  the  plaintiiF  might  be 
allowed  the  costs  of  this  action ;  and  that  upon  the  payment 
of  any  balance  owing  upon  said  judgments  after  such  allow- 
ance, if  any,  such  judgments  be  declared  '^  satisfied,''  and  or- 
dered discharged  of  record ;  that  the  defendants  and  their 
attorneys  might  be  enjoined  from  collecting  the  balance  owing 
on  said  judgments  or  either  of  them,  until  the  further  order 
of  the  court,  and  for  such  other  and  ftirther  relief  as  the  court 
might  deem  equitable. 

The  defendant  Beese  in  his  answer  alleged,  that  in  and 
by  the  complaints  in  each  of  the  actions  mentioned  in  the 
complaint,  a  fiiU  and  final  accounting  between  the  parties 
thereto  as  members  of  the  respective  firms  in  said  complaint 
mentioned  was  demanded,  and  that  it  was  also  demanded  in 
and  by  said  complaint  that  the  partnership  assets  should  be 
applied,  in  the  first  instance,  to  the  payment  of  the  copart- 
nership debts,  and  the  residue  distributed  amongst  the  parties 
to  said  several  actions,  on  the  foot  of  such  accounting.  That 
said  Hayes  appeared  by  his  attorney  and  counsel  in  each  of 
said  actions,  and  the  parties  thereto  proceeded  to,  and  had,  a 
full  and  final  accounting  in  each  of  said  actions,  in  accord- 
ance with  the  prayers  of  the  complaint  therein.  That  said 
actions  were  fully  and  fairly  tried  and  several  judgments 
against  the  said  John  Hayes  were  rendered  therein,  in  favor 
of  the  said  Beese,  Eaton  and  Miller,  for  the  sums  in  said 
complaint  mentioned.  Second.  That  he,  the  defendant,  had 
not  knowledge  or  information  sufficient  to  form  a  belief 
as  to  whether  there  was  a  large,  or  any  amount  of  debts  ow- 
ing by  said  copartnerships,  at  the  time  of  the  trials  of  said' 
actions,  or  whether  since  said  trials  the  plaintiff  had  been 
compelled  by  legal  process  to  pay  or  had  paid  any  or  what 
amount  of  said  alleged  debts,  or  whether  the  amount  by  the 
plaintiff  alleged  to  have  been  paid  was  equal  to  the  balance 
due  on  said  judgments,  or  as  to  whether  the  said  Michael 
Williams  died  insolvent,  leaving  no  property.    Third.  That 
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before  the  commencement  of  this  action,  the  several  judg- 
ments in  favor  of  said  defendants,  Beese,  Eaton  and  Miller, 
in  said  complaint  mentioned,  were  for  a  valuable  considera- 
tion assigned  to  the  defendant  Beese. 

The  plaintiff  demurred  to  the  first  and  third  answers  of 
the  defendant  Beese,  for  the  reason  that  the  facts  stated  in 
said  answers,  or  either  of  them,  did  not  constitute  a  defense 
to  the  action  of  the  plaintiff. 

.  The  court,  at  special  term,  ordered  that  the  plaintiff  have 
judgment  upon  the  demurrer,  with  leave  to  the  defendant  to 
amend  on  payment  of  costs,  within  twenty  days.  Whereupon 
the  defendant  Beese  appealed. 

Sherman  8.  Rogers,  for  the  appellant. 

c7.  (7.  Godhrane,  for  the  respondent. 

By  the  Court j  E.  Dabwiv  Suith,  J.  The  interest  of  a 
partner  in  the  partnership  property  consists  in  his  ratable 
proportion  of  the  assets  of  the  copartnership  after  the  pay- 
ment of  aU  its  debts.  In  a  suit  in  equity  for  a  settlement  of 
the  copartnership  afiiEiirs  no  decree  can  rightfully  be  made  for 
the  payment  by  one  partner  of  any  sum  to  another,  except 
upon  this  basis.  A  decree,  upon  a  final  accounting  between 
partners,  that  one  shall  pay  an  ascertained  balance  to  another, 
assumes  that  the  sum  so  decreed  has  been  duly  ascertained 
to  be  due  to  such  partner  upon  a  full  settlement  of  the  part- 
nership accounts  and  after  payment  of  all  the  partnership  ' 
debts.  Such  is  the  necessary  force  of  the  judgments  recover- 
ed against  the  plaintiff  in  this  action,  set  out  and  described 
in  his  complaint.  It  is  stated  in  the  complaint  that  ^^all  of 
said  judgments  were  rendered  for  the  defendant's  share  of  the 
copartnership  profits  decided  to  be  in  the  hands  of  the  plain- 
tiff" There  could  be  no  profits  till  the  debts  were  paid,  or 
at  least  the  amount  could  not  be  ascertained  and  legally  de- 
clared.   The  character,  description  and  amount  of  the  part- 
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nership  debts  was  a  subject,  therefore,  within  the  necessary 
and  legitimate  scope  of  the  suits  and  controversies  which 
resulted  in  the  recovery  of  the  judgments  aforesaid,  against 
the  plaintiff.  It  is  a  fundamental  rule  that  the  judgment  or 
decree  of  a  court  of  competent  jurisdiction  is  not  only  final 
as  to  the  subject  matter  thereby  determined,  but  also  as  to 
every  other  matter  which  the  parties  might  have  litigated  as 
incident  to  or  essentially  connected  with  the  subject  matter  of 
such  litigation.  This  rule  applies  to  every  subject  within 
the  legitimate  purview  of  the  original  action,  both  in  respect 
to  matters  of  claim  and  of  defense.  {Le  Guen  v.  Crouverneury 
1  John,  Cas,  436.  Embury  v.  Conner ^  3  Comst  511,  622. 
Haire  v.  Bakery  1  Seld,  357.  Davis  v.  Tallcotj  2  Kemany 
184.)  The  answer  of  the  defendant  Reese  is  therefore  clearly 
sufficient,  and  presents  a  complete  defense  to  this  action. 
The  remedy  for  the  plaintiff  in  respect  to  the  matters  set  up 
in  this  complaint,  I  think,  can  only  be  had  by  a  biU  of  re- 
view, or  supplemental  biU  in  the  nature  of  a  bill  of  review. 
{Lube's  Eq.  Flead.  170,  182.  3  Hoff.  Ch.  Fr.  8.  2  Barb. 
Ch.  Pr.  90.) 

The  judgment  of  the  special  term  should  therefore  be  re- 
versed, and  judgment  be  given  for  the  defendants,  upon  the 
demurrer. 

[Mo5BOB  Genbbal  Tbbm,  December  8, 1860.    SmUhf  Johnson  and  Knox, 
Justices.] 
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Thomas  vs:  Mubbay  and  others. 

Whenever  a  lender  stipulates  for  the  chance  of  an  advantage  beyond  the  legal 
interest,  the  contract  is  usorious. 

When  promissory  notes  of  equal  amonnts  are  exchanged,  one  is  equal  in  valae 
to  the  other,  and  there  is  no  nsary  in  the  transaction ;  but  whore  either 
party  makes  an  advantage  in  the  arrangement,  over  and  above  seven  per 
cent,  then  the  case  is  one  of  usury,  if  the  transaction  was  designed  as,  or  was 
connected  with,  a  loan  of  money. 

Money  is  equal  to  money,  in  such  a  transaction,  but  nothing  else  is  equivalent 
to  money.  Where,  upon  a  loan  of  money,  any  thing  else  is  claimed  to  be 
equivalent  to  money,  the  lender  must  show  the  equality ;  and  where  any 
other  thing  than  money  is  put  upon  a  borrower,  on  an  exchange  of  notes, 
in  connection  with,  and  as  a  condition  of,  a  loan  of  money,  the  transaction 
is  presumptively  usurious,  in  law. 

The  defendant  applied  to  W.  for  the  loan  of  |200.  W.  said  he  had  a  note 
made  by  M.  for  |160,  payable  in  hemlock  lumber,  and  if  the  defendant 
would  take  that  note  he,  W.,  would  let  him  have  the  |200,  and  take  the 
defendant's  note  for  |350.    The  defendant  replied  that  he  did  not  want  the 

.  M.  note,  and  did  not  consider  it  good.  Subsequently  the  defendant  told 
W.  that  if  he  would  let  him  have  the  $200  that  day,  he  would  take  the  M. 
note,  provided  W.  would  guaranty  it.  This  W.  agreed  to  do,  and  thereupon 
advanced  the  $200  in  cash  to  the  defendant,  and  delivered  the  M.  note,  with 
a  guaranty  indorsed,  guarantying  the  collection  thereof,  but  without  any 
consideration  therein  expressed,  and  took  from  the  defendant  a  note  for 
$356.97,  which  embraced  the  interest  on  the  $200  and  on  the  $160  note,  &c 

B^d  that  even  upon  the  assumption  that  W.  was  responsible  upon  his  guaranty 
of  the  M.  note,  and  that  he  could  not  elect  to  avoid  it,  the  transaction  was 
usurious  upon  its  face,  within  the  case  of  Clevdand  v.  Loder,  (7  Paige^  669.) 

But  that  the  contract  of  guaranty  was  of  no  validity,  for  want  of  a  consider- 
ation being  expressed  therein,  and  that  the  note  for  $160  being  turned  out 
by  the  lender,  upon  a  void  agreement  of  guaranty  as  part  of  the  considera- 
tion for  a  loan  of  $200,  the  transaction  presented  a  bald  case  of  usury. 

Beldj  dUoy  that  the  fact  that  the  agreement  of  W.  to  guaranty  the  note  meant 
a  valid  guaranty,  did  not  alter  the  case.  That  the  contract  being  executed 
at  the  time,  and  not  executory,  must  be  held  to  express  the  agreement  be- 
tween the  parties,  and  to  furnish,  upon  its  face,  the  only  evidence  of  the 
contract  actually  made. 

Hddf  ftirther,  that  in  an  action  upon  the  note  given  by  the  defendant  to  W. 
it  was  erroneous  for  the  Judge  to  charge  the  Jury  that  the  transaction  would 
not  be  usurious  if,  at  the  time,  W.  supposed  and  believed  that  the  M.  note 
was  a  good  note  and  the  parties  to  it  able  to  pay  it,  and  the  bargain  be- 
tween them  was  a  genuine  bargain  for  the  sale  of  the  noto  only,  and  with- 
out any  intent  to  evade  the  statute. 

And  that  the  judge  should  have  left  it  to  the  jury  to  say  whether  it  was  part 
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and  parcel  of  the  bargain,  and  the  intention  of  the  parties,  that  the  t>orrower 
should  take  the  |150  note  at  his  own  risk  in  regard  to  the  solrenoy  of  the 
parties  thereto. 

One  who  makes  a  contract  ^hich  the  law  declares  nsnrions,  cannot  escape  the 
penalty  of  the  offense  npon  the  plea  of  ignorance  of  the  law,  or  of  the  ab- 
sence of  an  intention  to  evade  the  statute. 

The  law  considers  that  every  man  intends  the  legitimate  consequences  of 
his  acts. 

APPEAL  by  the  defendants  from  a  judgment  entered  at  a 
special  term,  upon  the  verdict  of  a  jniy.  The  action  was 
brought  to  recover  the  amount  of  a  promissory  note  for 
$356.97  made  by  Murray  and  Mattimore,  and  indorsed  by  the 
other  defendants,  dated  September  16,  1857,  and  payable 
two  months  after  date  at  the  Atlantic  Bank  in  the  city  of 
New  York.  The  answer  sets  up  the  defense  of  usury ;  al- 
leging a  corrupt  agreement  between  the  makers  of  the  note 
and  James  M.  Wood  one  of  the  indorsers,  by  which  it  was 
made  a  condition  of  a  loan  of  $200  by  Wood  to  Murray  and 
Mattimore  that  they  should  pay  $6.97  for  the  use  of  the 
money,  which  was  more  than  the  legal  interest,  and  take  a 
worthless  note  made  by  one  F.  W.  Morrow,  who  was  insolv- 
ent, for  $150,  payable  in  hemlock  lumber,  and  give  their 
note  for  $356.97,  and  that  Murray  and  Mattimore  did  re- 
ceive the  said  $200  and  the  said  $150  note,  and  give  their 
note  for  $356.97,  in  pursuance  of  the  said  agreemSnt.  It 
appeared  from  the  evidence,  that  as  a  part  of  the  agreement 
for  the  sale  of  the  Morrow  note.  Wood  agreed  to  guaranty  it, 
and  that  a  guaranty  was  indorsed  on  the  note  by  Wood, 
without  expressing  any  consideration.  The  evidence  on  the 
part  of  the  plaintiff  showed  that  the  $6.97  included  in  the 
note  was  for  interest  on  the  note  and  for  money  which  was 
due  from  Murray  and  Mattimore  on  a  previous  transaction. 
The  evidence  also  showed  that  Murray  and  Mattimore  agreed 
to  take  the  Morrow  note  because  Murray,  who  was  street  com- 
missioner of  the  village  of  Coming,  wanted  to  use  hemlock 
plank  in  making  sidewalks,  and  that  Wood  at  the  time  of 
the  transaction  believed  the  Morrow  note  to  be  perfectly  good 
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for  its  full  amount.  The  court  charged  the  jury  that  if  they 
should  find  from  the  evidence  that  the  note  in  question  in- 
cluded interest  at  the  rate  of  one  per  cent  per  month,  or  that 
it  was  made  upon  an  agreement  to  pay  that  rate  of  interest 
or  any  rate  of  interest  greater  than  seven  per  cent,  such  note 
would  be  usurious  and  the  plaintiff  could  not  recover.  That 
the  sale  of  the  Morrow  note  to  the  defendant,  at  the  time  of 
making  the  loan  would  not  render  the  transaction  usurious 
if  Wood,  who  sold  the  note  to  the  defendant  at  the  time  of 
the  sale  supposed  and  believed  that  it  was  a  good  note  and 
that  the  parties  to  it  were  able  to  pay,  and  the  bargain  be- 
tween them  for  the  sale  and  purchase  of  such  note  was  a  gen- 
uine bargain  for  the  sale  of  the  note  only,  and  without  any 
intent  to  evade  the  statute  of  usury,  although  the  note  turned 
out  to  be  worthless  and  the  purchase  was  part  of  the  trans- 
action and  a  condition  of  the  loan.  To  this  part  of  the  charge 
the  defendant's  counsel  excepted.  The  court  further  charged 
the  jury  that  if  Wood  at  the  time  of  the  agreement  to  sell 
the  note  and  make  the  loan,  and  at  the  consummation  thereof, 
believed  the  note  good  for  the  ^ount,  and  the  parties  to  it 
able  to  pay,  and  promised  to  guaranty  the  collection  thereof; 
the  fact  that  he  indorsed  a  void  guaranty  upon  such  note 
would  not  of  itself  render  the  transaction  usurious,  even  if 
Wood  knew  at  the  time  that  the  guaranty  was  not  binding 
upon  him.  That  the  promise  to  guaranty  was  a  promise  to 
give  a  valid  guaranty,  but  the  indorsement  of  an  insufficient 
guaranty  intending  to  evade  the  effect  of  such  promise  would 
not  render  the  transaction  usurious,  if  there  was  no  intention 
to  evade  the  statute  of  usury  coupled  with  it.  To  this  part 
of  the  charge  the  defendant  also  excepted.  The  defendant's 
counsel  then  requested  the  court  to  charge  the  jury  that  if 
they  found  that  the  defendant  made  application  to  Wood  for 
the  loan  of  $200,  and  that  Wood  exacted  and  imposed  as 
a  condition  of  the  loan  that  the  defendant  should  purchase 
the  Morrow  note  of  $150  and  give  the  note  in  question,  and 
the  defefkdant  in  compliance  with  such  exaction  and  condi- 
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tion  took  the  note  and  accepted  the  loan  and  gave  therefor 
the  note  in  question,  that  alone  would  render  the  transaction 
usurious,  unless  the  plaintiff  should  show  that  the  $150  note 
was  in  reality  worth  at  the  time  the  amount  for  which  it  was 
given.  The  court  refused  so  to  charge,  and  the  defendant's 
counsel  excepted.  The  defendant's  counsel  also  requested 
the  court  to  charge  the  jury  that  if  they  found  as  stated  in 
the  foregoing  proposition,  and  in  addition  thereto  that  the 
said  note  was  w;orthle8s,  the  transaction  was  usurious,  al- 
though Wood  at  the  time  had  no  knowledge  that  the  note 
was  worthless  but  supposed  it  perfectly  good  for  the  amoimt. 
The  court  refused  so  to  charge^  and  the  defendant's  counsel 
excepted.  The  jury  found  a  verdict  for  the  plaintiff  for 
$414.09,  being  the  amount  of  the  note  and  interest. 

George  B.  Bradley ,  for  the  appellants.  I.  The  court  erred 
in  charging  the  jury  that  if  Wood,  at  the  time  of  the  trans- 
action of  making  the  loan,  believed  the  Morrow  note  good 
and  promised  to  guaranty  its  collection,  the  fact  that  he  in- 
dorsed a  void  guaranty  upon  it  would  not  render  the  trans- 
action usurious ;  that  the  indorsement  by  Wood  of  a  void 
guaranty,  with  intention  to  evade  liability,  would  not  render 
the  transaction  usurious  if  there  was  no  intention  to  evade 
the  statute  of  usury  coupled  with  it.  The  statute  provides 
that  "no  person  shall  directly  or  indirectly  take  or  receive  in 
any  way  a  greater  sum  than  seven  per  cent  per  annum  for  the 
loan  or  forbearance  of  any  money,  goods,  things  in  action, 
&c.  And  that  aU  notes  &c.,  whereby  there  shall  be  reserved 
or  taken  any  greater  sum  or  value,  shall  be  void."  The  Mor- 
row note  was  worthless.  The  agreement  of  Wood  to  guar- 
anty,  was  that  he  should  make  a  valid  guaranty.  The  court 
so  held.  The  inducement  to  Murray  to  accept  the  loan  upon 
the  terms  imposed,  was  the  promise  of  Wood  to  guaranty 
the  collection  of  the  chattel  note,  and  Murray  supposed 
Wood  had  made  a  valid  guaranty,  while  Wood,  know- 
ing its  invalidity,  made  it  with  intent  to  evade  liability. 
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The  intent  of  Wood  was  to  deprive  Murray  of  the  amount 
of  the  Morrow  note,  in  case  it  was  not  collectible  of  the  ma* 
ker.  To  that  extent,  then,  Wood  intended  to  be  relieved  of 
a  hazard,  and  so  far  intended  to  get,  and  got,  that  much  over 
the  legal  rate  of  interest.  The  intention  of  Wood  to  deprive 
Murray  of,  or  take  from  him  in  any  event  a  greater  sum  than 
the  legal  rate  of  interest,  over  and  above  the  amount  received 
by  Murray  of  Wood,  would  be  an  intent,  to  that  extent,  to 
reserve  a  greater  sum  than  legal  interest.  Therefore  the  in- 
tent of  Wood,  in  the  transtkction  to  make  an  invalid  guaranty, 
legally  fastens  upon  him  the  intent  to  violate  or  evade  the 
statute  of  usury.  When  a  party  knowingly  takes  or  reserves 
in  any  form  more  than  the  legal  rate  for  a  loan  or  forbearance, 
the  law  fixes  the  intention.  (Steele  v.  Whippley  21  Wend. 
103.  Read  v.  CoaU,  4  iTid,  B.  288.  ScoU  v.  Lloydy  9  Pet. 
418.)  And  this  is  so  whether  he  takes  such  excess  in  money 
or  chances,  however  uncertain,  for  any  advantage  or  benefit ; 
and  it  follows  that  the  same  would  be  the  case  if  the  party 
should  take  such  excess  in  being  relieved  from  or  evading  a 
burden  or  hazard.  (Cleveland  v.  Loder^  7  Paige^  557-9. 
Barnard  v.  Young^  17  Vesey,  44.  Chippendale  v.  2%wr«- 
ton^  4  Car.  &  Payne,  98 ;  1  Mood.  <t  Malk.  411.  White 
V.  Wright,  3  Bam.  &  Cress.  273.)  In  this  case  Wood 
intended  by  the  transaction  to  get  the  full  amount  of  this 
chattel  note,  and  not  only  be  relieved  from  any  burden  or 
contingency  in  its  collection,  but  actually  intended  by  his 
guaranty  to  evade  liability  in  case  the  note  should  not  be  col- 
lected, and  all  this,  too,  in  addition  to  the  legal  rate  of  interest 
on  the  entire  amount  of  both  the  sum  loaned  and  the  chattel 
note.  This  rendered  the  transaction  usurious  at  law,  and 
fastened  upon  Wood  the  intention  to  violate  the  statute. 
^  II,  The  court  erred  in  refusing  to  submit  to  the  jury  and 
charge  them  as  first  requested.  This  chattel  note  was  not 
commercial  paper,  it  was  not  due  at  the  time  of  the  transac- 
tion, and  of  course  not  convertible  into  money.  The  defend- 
ant applied  for  a  loan  of  $200  in  money  merely,  and  the  taking 
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of  this  chattel  note  at  $150  was  imposed  and  exacted  by 
Wood  as  a  condition  of  the  loan.  That  note  was  payable  in 
hemlock  plank  at  a  fixed  price.  The  defendant  took  the 
note  to  get  the  loan,  and  gave  the  note  sued  on,  including  the 
several  amounts,  with  interest.  (1.)  The  transaction  ren- 
dered the  note  usurious,  because  Wood,  by  this  compliance 
with  the  condition,  imposed  upon  the  defendant  the  burden 
of  collection  of  the  note  and  the  hazard  of  the  ability  of  the 
maker  to  pay  it  when  it  should  become  due,  and  thereby 
Wood  relieved  himself  from  that  burden  and  hazard,  and  re- 
alized whatever  it  was  worth  in  addition  to  the  legal  rate  of 
interest  and  without  allowing  the  defendant  any  thing  for  it. 
(2.)  Wood  also  relieved  himself  from  any  hazard  of  loss  by 
reason  of  change  or  reduction  in  market  value  of  hemlock 
lumber  at  the  time  the  note  should  become  due.  (See  cases 
above  cited.)  (3.)  The  only  chances  of  getting  the  money 
on  the  chattel  note,  if  paid  at  all,  depended  upon  the  fact 
that  the  lumber  should  be  worth  as  much  or  more  than  $7 
per  M.,  and  if  worth  less  than  that  sum,  such  property  at  a 
reduced  value  only  could  be  expected.  So  there  was  a  chance 
of  getting  less  than  $150  on  the  note,  but  no  possibility  of 
getting  more  than  that  sum.  (4.)  The  effect  of  the  transac- 
tion was  therefore  that  Wood  should  have  and  the  defendant 
should  allow  $7  per  M.  for  the  hemlock  lumber,  whether 
worth  that  sum  or  not,  as  a  condition  of  the  loan.  This  is 
usury.  (See  cases  above  cited.)  (5.)  It  does  not  appear 
that  hemlock  lumber  was  worth  $7  per  M.  at  the  time  of  the 
transaction,  and  that  will  not  be  presumed.  The  price  fixed 
by  the  note  is  no  evidence  of  its  value,  but  only  fixes  the 
price  that  the  owner  of  the  note  was  bound  to  allow  without 
any  regard  to  value.  The  taking  of  the  note  as  a  condition 
of  the  loan  having  been  imposed  and  exacted,  thereby  re- 
quiring the  defendant  to  take  hemlock  lumber  at  a  price  fixed 
by  Wood,  the  burden  of  proof  was  upon  the  plaintiff  to  show 
that  it  was  worth  the  sum  fixed  by  the  note,  and  having  failed 
to  show  this,  the  transaction  will  be  deemed  usurious.     (Har^ 
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greaves  v.  Hutchinson^  2  Ad.&  E,  12.  Davis  v.  Hardacrey 
2  Camph  375.  2  Parsons  on  Cont.  387.)  This  was  held 
by  Lord  EUenborongh,  to  be  the  rule  in  all  cases  where  a 
borrower  is  compelled  to  take  property,  and  it  certainly  should 
be  so  where  the  lender  fixes  the  price  at  which  the  property 
must  be  taken  by  the  borrower,  {Davis  v.  Hardacrey  2 
Campb.  375.) 

m.  The  court  also  erred  in  declining  to  charge  as  further 
requested  by  the  defendant's  counsel.  The  fact  that  Wood 
imposed  and  exacted  as  a.  condition  of  making  the  loan,  that 
the  defendant  should  take  this  chattel  note,  with  the  fact 
that  the  note  was  entirely  worthless,  renders  the  transaction 
usurious.  (Seymour  v.  Strong y  4  HiUy  255,  Lowe  v,  Wal- 
ler y  Doug.  736.  Barker  v.  Van  Sommery  1  Brovm's  Gh.  148. 
Davidson  v.  Barnardy  1  Esp.  11 ;  Id  40,  .  Frcttt  v.  Adams y 
7  PaigCy  615.)  And  that  is  so,  whether  or  not  Wood  had 
knowledge  that  the  note  was  worthless.  {Oale  v.  GranniSy 
9  Ind.  R,  140.  Morgan  v.  ScTiemerhomy  J  PaigCy  544.)  The 
chattel  note  not  being  due  at  the  time  of  the  transaction  was 
not  worth  $150  if  good,  and  Wood  knew  that  he  could  not 
then  sell  the  note  for  that  sum.  {Morgan  v.  Schemerhorn^ 
supra.)  Wood  having  coerced  the  taking  of  the  note  as  ^ 
condition  of  the  loan,  was  legally  chargable  with  knowledge 
of  its  worthless  character,  and  can^ot  relieye  himself  by  say- 
ing that  he  had  not  such  knowledge, 

lY.  The  rule  adopted  by  the  court  in  the  charge  and  re- 
fusal to  charge  is  intolerable,  in  view  of  the  evil  sought  to  be 
remedied  by  the  statute  of  usury.  It  will  give  the  usurer  al- 
most unlimited  power  to  speculate  out  of  the  necessity  of  the 
borrower,  the  exercise  of  which  this  case  presents  a  signal 
example. 

George  T.  Spencery  for  the  respondent.  I.  The  alleged 
usurious  transaction  was  between  Murray  and  Mattimore,  the 
makers  of  the  note,  and  Wood,  one  of  the  indorsers.  Inas- 
much as  the  evidence  tended  to  show  that  the  sale  of  the 
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Morrow  note  was  made  to  Murray  and  Mattimore  because 
they  wanted  the  hemlock  plank  in  which  it  was  payable,  and 
also  that  Wood  believed  the  note  good  for  the  full  amount,  it 
became  a  question  for  the  jury  whether  the  sale  of  the  Mor- 
row note  was  a  genuine  bai^in  and  sale,  and  made  without 
any  intent  to  evade  the  statute  against  usury,  and  this  ques- 
tion was  fairly  submitted  to  them,  and  they  were  properly 
instructed  that  if  no  such  intention  existed  in  the  case  sup- 
posed, the  transaction  was  not  usurious.  The  taking  a  note 
for  a  loan  of  money  and  the  price  of  a  chattel  or  a  chose  in 
action  sold  at  the  same  time,  is  not  per  se  usurious.  To  make 
the  transaction  illegal  on  this  ground,  it  must  be  made  to  ap- 
pear that  it  secures  to  the  lender  more  than  legal  interest,  and 
that  the  sale  of  the  chattel  or  chose  in  action  was  made  with 
the  intent,  under  the  cover  or  disguise  of  the  transaction,  to 
secure  illegal  interest ;  and  when  the  lender  in  fact  obtains 
more  than  legal  interest,  it  is  competent  for  him  to  show 
that  it  was  done  unintentionally  and  through  a  mistake  of 
calculation  or  of  fact.  (New  York  Firemen's  Ins.  Co.  v. 
SturgeSy  2  Cowen,  664.  Same  v.  -E7y,  Id.  678,  704.  Archi- 
bald V.  Thomas  J  3  id.  284.  Farmers'  Loan  and  Ins.  Co.  v. 
Clowes,  3  Comst.  470.  Leavitt  v.  Ve  Launy,  4  id.  364. 
Mumford  v.  American  Life  Ins.  Co.,  Id.  463.  Bull  v.  Rice, 
1  Selden,  315.  Booth  v.  Swezey,  4  id.  276.  Schermerhorn 
V.  Talman,  14  N.  York  Rep.  93,  116.  Nourse  v.  Prime,  7 
John.  Ch.  69.  Pratt  v.  Adams,  7  Paige,  615,  632.  Sey- 
mour V,  Marvin,  11  Barb.  80.  Marvine  v.  Hymers,  2  Kern. 
223,  231,  236.) 

II.  The  agreement  to  guaranty  the  Morrow  note,  though 
it  may  have  been  designedly  drawn  so  as  to  be  invalid,  is  ev- 
idence of  the  absence  of  any  intent  to  evade  the  statute ;  and 
if  the  makers  of  the  note  accepted  the  guaranty,  supposing  it 
to  be  valid,  this  is  still  further  evidence  of  the  absence  of  any 
corrupt  agreement.  If  Murray  and  Mattimore  took  the  Mor- 
row note,  relying  on  the  guaranty  of  Wood,  the  transaction 
thus  l^^came  the  obligation  of  one  party  for  that  of  the  other 
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for  an  equal  amount,  which  is  perfectly  valid,  though  the  ob- 
ligation of  one  party  is  depreciated  or  worthless  whUe  that 
of  the  other  is  good  and  available  for  the  full  amount.  Nei- 
ther can  a  corrupt  usurious  agreement  exist  without  the  con- 
currence of  both  parties.  (ScherwArhorn  v.  Tcdman^  14 
N.  r.  Rep.  93,  118.  Aldrich  v.  BeynoldSy  1  Barb.  Ch.  43. 
Condit  V.  Baldwin^  21  Barh,  181.) 

III.  The  value  of  a  promissory  note  or  other  chose  in  ac- 
tion is  presumptively  the  sum  expressed  on  its  face,  and  if 
any  party  seeks  to  depreciate  it,  the  burden  of  proof  is  on 
him.  But  when  the  value  of  a  chattel  is  in  controversy,  it  is 
always  to  be  established  by  evidence.  It  was  not  necessary, 
therefore,  in  any  view  of  the  case,  for  the  plaintiff  to  show 
that  the  Morrow  note  was  good  for  the  amount.  The  answer 
allies  the  insolvency  of  Morrow,  and  the  affirmative  of  that 
issue  is  with  the  defendants.  But  if  Wood,  at  the  time  of 
the  transaction,  acted  in  the  belief  that  Morrow  was  solvent 
and  his  note  good  for  the  full  amount,  it  was  entirely 
immaterial  how  the  fact  was.  The  court  therefore  properly 
refused  to  charge  the  jury  as  requested  by  the  defendants' 
counsel  in  either  particular.  {Scherm&i^horn  v.  Talman,  14 
N.  T.  Bep.  93, 116, 118.  Aldrich  v.  Beholds,  1  Barb.  Ch. 
43.  Condit  v.  Baldwin^  21  Barb.  181.  Sedgwick  on  Dam. 
488.    IngaUa  v.  Lord^  1  Cowen,  240.) 

By  the  Court,  E.  Dakwin  Smith,  J.  Upon  the  face  of 
the  transaction,  as  it  appears  upon  the  undisputed  evidence 
given  on  the  trial  of  this  action,  it  seems  to  me  to  present  a 
clear  case  of  usury.  The  defendant  Murray,  in  the  fore  part 
of  the  month  of  September,  1857,  applied  to  the  witness 
Wood,  who  was  then  keeping  an*exchange  and  banking  office 
at  Coming,  for  the  loan  of  $200.  Wood  said  he  had  a  note 
against  one  Morrow  for  $150,  payable  in  hemlock  lumber, 
and  if  the  defendant  would  take  that  note  he  would  let  him 
have  the  $200  and  take  the  note  of  the  defendants  for  $350. 
Murray  told  him  he  did  not  want  the  Morrow  note,  and  that 
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he  did  not  consider  it  good^  and  that  he  wonld  try  and  raise 
the  money  in  some  other  way  before  he  would  take  it.  A 
few  days  afterwards  Murray  went  again  to  Wood's  oflSce, 
when  Wood  asked  him  if  he  had  concluded  to  take  the  Mor- 
row note.  Murray  told  him  if  he  would  let  him  have  the 
$200  that  day  he  would  take  the  Morrow  note^  provided 
he  would  guaranty  it.  This  Wood  agreed  to  do,  and  then 
advanced  the  $200  in  cash,  delivered  the  Morrow  note  with 
a  guaranty  indorsed  guarantying  the  collection  thereof,  with- 
out  any  consideration  therein  expressed,  and  took  from  the 
defendant  the  note  in  suit  for  $356.97,  at  two  months.  This 
$356.97  embraced  interest  on  the  $200  and  on  the  $150  note, 
with  some  itenui  of  exchange  not  improperly  included,  as 
Wood  states  the  facts.  The  Morrow  note  was  dated  May 
20th,  1857,  and  was  payable  on  the  Istof  October  thereafter, 
in  hemlock  timber,  in  plank  at  $7  per  thousand.  Upon  the 
assumption  that  Wood  was  responsible  upon  his  guaranty 
of  the  Morrow  note,  and  that  he  may  not  elect  to  avoid  it,  it 
seems  to  me  that  the  transaction  is  usurious  upon  its  face, 
within  the  case  of  Cleveland  v.  LodeVy  (7  Paige,  559.)  He 
stipulated  for  an  advantage  over  and  above  seven  per  cent  on 
the  loan  of  this  $200.  The  note  is  for  $356.97,  and  includes 
interest  on  the  $200,  and  interest  on  the  $150  note  treated  as 
cash  and  upon  interest  from  the  date  of  the  note,  September 
16,  1857.  The  Morrow  note  did  not  carry  interest,  and 
therefore  the  amount  of  it  was  put  upon  interest  17  days — 
fourteen  and  the  three  days  of  grace — before  it  fell  due. 
Then  the  Morrow  note  was  payable  in  lumber,  not  in  money. 
If  this  note  had  been  payable  in  money,  then  aside  from  this 
question  of  the  interest  oi^  it  for  seventeen  days,  it  would 
have  been  virtually  nothing  more  than  the  exchange  of  the 
plaintiff's  note  or  liability  for  that  of  the  defendants  to  the 
amount  of  the  $150,  which  would  have  been  an  entirely  law- 
ful transaction.  But  by  taking  the  defendants'  note  for  $350, 
embracing  this  note  payable  in  cash  with  interest,  Wood 
stipulated  to  turn  this  lumber  note  into  money  and  relieve 
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himself  from  all  risk  in  regard  to  the  value  of  the  iTunbtor"^" 
All  he  would  have  been  hound  to  do,  upon  his  guaranty  of 
MorroVs  note,  would  have  been  to  see  that  the  lumber  was 
delivered  upon  it  when  due,  whatever  might  have  been  its 
value  at  the  time.  If  the  lumber,  on  the  1st  of  October,  was 
worth  ^5  or  $6  per  1000  feet,  instead  of  $7,  Wood,  if  Mor- 
row failed  to  pay  it,  would  have  made  that  difference  had  he 
fulfilled  this  contract  for  Morrow  at  that  time,  by  force  of  the 
transaction,  and  would  have  saved  a  loss  of  that  amount  pro- 
vided he  had  kept  the  note.  He  made  a  contract  which 
secured  to  him  cash  for  this  $150  note  without  any  risk  of 
loss  in  respect  to  the  price  or  depreciation  of  the  lumber,  or 
any  loss  or  risk  attending  the  sale  thereof,  or  any  contingency 
connected  with  the  property.  In  Clevelandy.  Loder,  Chan- 
cellor Walworth  says,  "  Whenever  the  lender  stipulates  for 
the  chance  of  an  advantage  beyond  the  legal  interest^  the 
contract  is  usurious.''  The  lender  here  secured  the  advantage 
of  turning  lumber  into  money  at  a  fixed  price,  probably  much 
above  its  actual  value,  without  any  risk  or  contingency.  This 
is  not  the  case  of  a  sale  of  property ;  for  a  man  cannot  sell 
his  own  note,  or  paper  made  or  indorsed  or  guarantied  by 
him.  (Schermerhorn  v.  Taimanj  (14  N.  T,  Rep,  117.)  The 
question  what  was  the  value  of  the  lumber  does  not,  I  think, 
legitimately  arise,  within  the  cases  of  the  Dry  Dock  Bank  v. 
The  American  Life  Insurance  and  Trust  Co.<,  (3  Comst.  358,) 
for  this  is  not  the  case  of  a  sale  of  lumber  in  presenti.  If 
the  lumber  had  been  taken  and  delivered  at  the  time,  as  a 
condition  of  the  loan,  instead  of  the  note,  the  question  of  its 
value  would  be  material,  and  the  usury,  if  any,  would  consist 
in  securing  to  the  lender  the  difference  between  its  actual 
value  and  the  price  paid  or  stipulated  for  in  the  contract. 
The  case,  so  far  as  relates  to  the  $150,  supposing  it  guaran- 
tied by  Wood,  is  in  the  nature  of  an  exchange  of  securities. 
In  Dey  v.  Dunhaniy  (2  John.  Ch.  182,)  it  was  held  that  if, 
on  the  exchange  of  notes,  one  pahy  reserved  a  commission 
greater  than  seven  per  cent,  the  transaction  would  be  usurir 
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0U8.  In  Fanning  v.  Dunham^  (5  John,  Ch.  122,)  the  parties 
exclxanged  noi^s  and  one  reserved  2^.  per  cent  commissions, 
and  the  transaction  -was  held  nsurions,  and  the  same  was  held 
also  in  Dunham  v.  Dey,  (13  John,  40,)  and  also  in  Kent  v. 
Lowen,  (1  Camp,  177.)  If  the  sale  or  exchange  of  this  Mor- 
row note  had  been  unconnected  with  a  loan  of  money,,  the  case 
would  have  been  essentially  different.  It  is  not  the  case  of  a 
sale  of  a  valid  chose  in  action  for  less  than  its  face,  within 
the  cases  of  Cram  v.  HendrickSy  (7  Wend,  569,)  and  Rapelye 
V.  Anderson^  (4  Hill,  472.)  The  application  to  Wood  was 
for  a  loan  of  money.  The  transaction  was  purely  a  loan  of 
money,  and  this  note  was  imposed  and  put  upon  the  defend- 
ants in  connection  with  and  as  a  condition  of  a  loan  of  money, 
and  a  security,  the  $350  note  in  suit,  taken  for  the  whole 
amount.  This  consideration,  I  think,  was  controlling  in  the 
cases  of  Lowe  v.  Waller,  (Doug,  739,)  Ketchum  v.  Barber y 
(4  nuiy  224,)  and  in  numerous  other  cases.  When  notes  in 
equal  amounts  are  exchanged,  one  is  equal  in  value  to  the 
other,  and  there  is  no  pretense  of  usury  in  the  transaction ; 
but  where  either  party  makes  an  advantage  in  the  arrange- 
ment, over  and  above  seven  per  cent,  then  the  case  is  one  of 
usury,  as  I  understand  the  cases,  if  the  transaction  was  de- 
signed as,  or  connected  with,  a  loan  of  money.  Upon  this 
principle  I  think  this  case  one  of  usury,  because  the  Morrow 
note  was  not  equal  to  the  defendants',  it  not  being  payable  in 
money.  Money  is  equal  to  money  in  such  a  transaction,  but 
nothing  else  is  equivalent  to  money ;  and  where  upon  a  loan 
of  money  any  thing  else  is  claimed  to  be  equivalent  to  money, 
the  lender  in  such  a  case,  I  think,  must  show  the  equality ; 
and  where  any  other  thing  than  money  is  put  upon  a  borrower 
in  an  exchange  of  notes,  in  connection  with  and  as  a  condition 
of  a  loan  of  money,  I  think  the  transaction  presumptively 
usurious  in  law.  (Davis  v.  HardacrCy  2  Camp,  375.  2  Par- 
sons on  Cont,  387.    Swartwout  v.  PaynCy  19  John.  294.) 

In  this  view  of  the  law  of  the  case,  the  refusal  of  the  cir- 
cuit judge  to  charge  as  requested  on  this  point  was  error^  and 
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the  exceptions  for  such  refusal  well  taken  in  respect  to  both 
requests  to  charge.  The  transaction  appearing  confessedly 
to  be  one  of  loatij  there  was  no  question  of  fact  for  the  jury 
until  the  plaintiff  attempted  some  explanation  by  eyidence 
tending  to  repel  the  presumption  of  usury. 

But  there  is  another  view  of  the  case  which  seems  to  me  more 
satisfactory  upon  the  facts.  The  evidence  in  the  case  shows 
quite  conclusively  that  this  Morrow  note  was  in  fact  worth- 
less ;  that  the  parties  to  it,  at  the  time  it  was  turned  out  to 
the  defendants,  were  entirely  insolvent  and  had  been  so,  the 
maker  for  six  years  apd  the  indorser  for  several  years.  It  ap* 
pears,  also,  that  Wood  had  tried  to  trade  off  the  note  before 
he  transferred  it  to  the  defendants,  for  a  buggy,  and  could  not 
trade,  although  the  owner  of  the  buggy  desired  to  sell  it„  and 
that  at  the  time  when  Wood  proposed  to  turn  it  out  to  the 
defendant  Murray,  the  latter  told  him  ^^  that  he  did  not  con- 
sider it  good,"  and  also  told  him  he  did  not  want  the  note, 
and  did  not  think  he  could  use  it,  &c.  In  view  of  these  facts 
it  seems  to  me  quite  clear  that  Wood  intended,  in  making 
the  loan  of  the  $200,  to  get  on  such  loan,  out  of  the  defend- 
ants, the  sum  of  $150,  the  amount  of  the  Morrow  note,  in 
addition  to  the  interest  on  the  money  loaned,  if  the  note 
-proved  worthless.  His  desire  to  part  with  it  and  his  insist- 
ing on  the  defendants'  taking  it  with  the  $200,  implies  upon 
its  face  that  he  r^arded  it  as  certainly  a  doubtful  debt,  or  at 
least  not  equal  to  money.  The  contract  then,  upon  its  face, 
in  this  view,  was  a  contract  to  loan  $200,  and  to  turn  out  a 
worthless  or  doubtful  note  for  $150,  and  take  the  defendants' 
note  for  the  sum  of  $350  and  interest.  This  $150  was  thus 
taken  for  and  upon  the  loan  of  $200  for  the  consideration  of 
such  loan  and  as  a  condition  thereof,  and  for  the  forbearance 
of  this  $200  two  months.  In  this  view  of  the  facts  they 
present  a  clear  case  of  usury.  But  it  is  said  that  the  contract 
is  not  usurious  in  this  view,  because  Wood  agreed  to  guar** 
anty  the  note,  and  that  such  agreement  of  guaranty  meant  a 
valid  guaranty,  and  so  the  learned  judge  charged  at  the  di^ 
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cuii  This  would  undoubtedly  be  so  if  the  contract  were 
executory.  But  it  was  in  fact  executed  at  the  time,  and  be- 
comes necessarily  its  own  expositor.  The  contract  of  guar- 
anty was  written  on  the  note  at  the  time  and  in  the  presence 
of  the  agent  and  parties,  and  prima  facie  must  be  held  to 
express  the  agreement  between  the  parties,  and  furnishes 
upon  its  face  the  only  evidence  of  the  contract  actually  made. 
Neither  party  can  contradict  it,  and  except  in  a  case  of  mis- 
take or  fraud  neither  party  can  vary  or  reform  it,  either  in 
law  or  equity.  It  is  not  proved  or  alleged  that  there  was 
either  error  or  mistake  in  the  making  of  the  contract  of  guar- 
anty, and  it  must  therefore  be  deemed,  in  a  legal  point  of 
view,  the  true  contract  between  the  parties.  This  contract 
is  confessedly  invalid  upon  its  face,  and  it  therefore  appears 
that  this  note  was  turned  out  upon  an  agreement  of  guaranty 
which  both  parties  knew  or  were  bound  to  know,  at  the  time, 
was  utterly  void.  Neither  party  can  be  permitted  to  allege 
ignorance  of  the  law,  and  certainly  Wood  cannot,  for  it  is 
conceded  on  this  argument  and  was  assumed  on  the  trial  and 
in  the  charge  of  the  judge,  that  he  knew  that  this  contract 
was  of  no  validity.  It  is  then  to  be  considered,  in  this  view 
of  the  case,  as  no  contract.  It  has  no  force  as  a  contract, 
and  the  case,  stripped  of  this  pretense  of  a  contract  of  guar- 
anty, presents  a  bald  case  of  usury,  upon  the  assumption  that 
this  doubtful  or  worthless  note  of  $150  was  put  upon  these 
defendants  as  part  of  the  consideration  for  the  loan  of  $200. 
But  it  is  said  that  though  Wood  knew  that  this  guaranty 
was  invalid,  there  was  no  intent  to  evade  the  statute  of  usu- 
ry, and  this  is  the  point  on  which  the  case  obviously  turned 
at  the  circuit.  But  this  will  not  do.  This  man  Wood  can- 
not be  let  off  upon  the  ground  that  he  intended  to  commit  a 
fraudy  but  not  usury.  If  he  knew  his  contract  of  guaranty 
to  be  invalid,  he  knew  also,  and  the  defendants  also  must  be 
presumed  to  have  known  what  was  the  legal  effect  of  the  trans- 
action, and  that  he  was  to  get  this  $150,  or  might  get  it  for 
nothing,  out  of  these  defendants.    That  constitutes  usury, 


MONROE— DEOEMBEE,  1860.  I7I 


Thomas  v.  Murray. 


and  a  man  who  makes  a  contract  which  the  law  declares  usu- 
rious cannot  escape  the  penalty  of  such  offense  upon  the  plea 
of  ignorance  of  the  law^  or  of  the  absence  of  an  intention  to 
evade  the  statute.  The  law  considers  that  every  man  intends 
the  legitimate  consequences  of  his  acts.  In  a  large  number 
of  cases  of  adjudged  usury  there  was  an  unquestioned  igno- 
rance in  point  of  fact  of  the  legal  effect  of  the  contract. 
Such  was  the  case  of  The  New  York  Firemen's  Insurance 
Co.  V.  Ely,  (2  Cowen,  678 ;)  and  The  Bank  of  Utica  v.  Wa- 
ger,  (2  id.  712,  769 ;  8  id.  398 ;)  and  Cleveland  v.  Loder, 
{supra,)  and  The  Dry  Dock  Bank  v.  The  American  Life 
Insurance  Co.,  {supra,)  and  many  other  cases.  But  the 
statute  of  usury  cannot  be  evaded  in  this  way.  All  agree- 
ments, which  in  legal  effect  give  to  the  lender  of  money  any 
profit  or  advantage,  certain  or  contingent,  more  than  at  the 
rate  of  seven  per  cent  interest,  violate  the  statute.  It  is  not 
necessary  to  allege  or  prove,  aliunde,  any  particular  intent 
or  special  corruption  in  such  a  case.  It  is  usury  upon  its 
face,  and  the  court  must  so  decide  as  matter  of  law.  It  is 
only  when  the  true  character  of  the  transaction  is  equivocal, 
whether  it  be  a  case  of  bargain  and  sale  or  a  loan  and  a  de- 
vice for  usury,  that  the  question  becomes  one  of  fact  and  be- 
longs to  the  jury.  In  this  case  the  legal  inference  of  usury 
upon  the  face  of  the  transaction  is  met  by  the  claim,  on  the 
part  of  the  plaintiff,  that  so  far  as  relates  to  this  $150  note> 
'  the  contract  was  in  fact  one  of  bargain  and  sale.  This  was 
the  view  taken  of  this  question  by  the  learned  judge  at  the 
circuit,  and  this  brings  us  to  the  exceptions  to  the  charge. 
The  theory  of  the  charge  is  that  the  note  was  the  subject  of 
sale  as  valid  business  paper  in  the  hands  of  Wood,  the  guar- 
antee thereon  being  void,  and  that  therefore  there  could  be  no 
usury  in  the  sale  of  such  note.  The  first  branch  of  the  charge 
of  the  judge  at  the  circuit  I  therefore  think  was  erroneous  in 
this,  that  he  said  to  the  jury  that  the  transaction  would  not 
be  usurious,  if  at  the  time  of  the  sale  Wood  supposed  and 
believed  that  it  was  a  good  note,  and  the  parties  to  it  were  able 
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to  pay  it,  and  the  bargain  between  them  was  a  bargain  for 
the  sale  of  this  note  only,  and  without  any  intent  to  evade 
the  statute,  &c. ;  and  that  it  omits  to  leave  it,  in  the  same 
connection,  to  the  jury  to  say  whether  it  was  part  and  parcel 
of  the  bargain  and  the  intention  of  the  parties  at  the  time, 
that  the  defendant  should  take  such  note  at  his  own  risk 
in  regard  to  the  solvency  of  the  parties  thereto.  If  that  had 
been  embraced  in  the  charge,  this  part  of  it  would  have  been 
substantially  right ;  but  as  it  stands,  this  question  in  regard 
to  the  bargain,  and  which  would  have  had  doubtless  an  im- 
portant influence  with  the  jury,  was  entirely  excluded  from 
their  consideration.  Upon  this  question  the  jury  would  have 
been  entitled  to  look  beyond  the  form  of  the  transaction,  and 
to  take  into  consideration  all  that  was  said  and  done  at  the 
time  of  the  trade,  the  void  guaranty  and  all  other  facts  which 
are  part  of  the  res  gestce  of  sale.  Upon  this  point,  of  the 
sale  of  the  note,  the  question  would  necessarily  arise  whether 
Murray  understood  and  expected  that  he  was  to  have  a  valid 
guaranty  of  the  note.  If  he  did,  and  that  was  the  real  con- 
tract, there  could  be  n't)  genuine  bargain  for  its  purchase  and 
sale,  and  the  jury  could  not  have  so  found  as  a  question  of 
facty  looking  at  the  real  intention  of  the  parties.  Upon  the 
charge  to  the  jury,  I  think  they  might  have  found  that  there 
was  an  actual  sale  of  the  note  upon  the  agreement  of  Wood 
to  guaranty  it.    I  think  therefore  there  should  be  a  new  trial. 

New  trial  granted. 

[MoNBOB  Gbbbbal  Tbbx,  December  8, 1860.    Smiih,  Johnson  and  JEnos, 
JuBtioee.] 
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Where  a  contract  is  entered  into  for  the  conveyance  of  land  on  the  payment 
of  the  purchase  money,  the  estate  vests,  in  equity,  in  the  vendee,  and  the 
vendor  retains  the  legal  title  as  a  mere  lien  or  security  for  the  unpaid  pur- 
chase money. 

Upon  the  decease  of  the  vendor,  his  interest  in  the  contract  is  personal  prop- 
erty, and  goes  to  his  personal  representatives.  It  will  pass  by  assignment, 
with  or  without  seal,  like  a  bond  and  mortgage,  and  it  may  be  sold  as  per- 
sonal property,  by  his  executor  or  administrator.    Johvbon,  J.  dissented. 

And  upon  the  sale  of  such  a  contract,  by  the  administrator  of  the  vendor,  the 
purchaser  thereof  will  have  a  right  to  receive  the  moneys  remaining  due  on 
the  same  at  the  death  of  the  vendor. 

An  assignment,  by  the  vendee,  of  such  a  contract,  will  convey  to  the  assignee 
all  his  interest  therein,  and  entitle  the  assignee  to  demand  and  receive  a 
conveyance  flrom  the  heirs  of  the  vendor,  upon  payment  of  the  purchase 
money  due  thereon.    Johnbov,  J.  dissented. 

The  heirs  of  the  vendor  take  the  title  by  descent,  as  a  mere  security  in  equity 
for  the  payment  of  the  debt.  The  debt  is  due  to  the  executor,  and  the  lien 
is  held  by  the  heirs  in  trust  and  simply  as  a  pledge  or  security  for  its  pay- 
ment On  payment  of  the  debt,  the  heirs  are  compellable,  in  equity,  to 
execute  the  trust  by  a  conveyance  of  the  title. 

APPEAL  by  the  defendants  from  an  order  made  at  a 
special  term,  whereby  judgment  was  ordered  for  the  plain- 
tiff upon  separate  demurrers  of  the  defendants  to  the  com- 
plaint, with  leave  to  the  defendants  to  answer  on  payment  of 
costs.  From  the  complaint,  it  appears  that  in  March,  1857, 
one  William  Burrows  was  the  owner  of  a  piece  of  land  in  the 
city  of  Rochester.  He  had  received  a  deed  of  it  to  himself 
alone  from  the  former  owner.  During  that  month  he  and 
his  wife  executed  an  agreement  with  one  Josiah  W.  Burrows, 
one  of  their  sons,  by  which  they  agreed  to  sell  him  the  said 
land  for  $1000,  in  twenty  annual  installments,  without  inter- 
est. William  Burrows  and  his  wife  both  died  prior  to  Oc- 
tober 16,  1858.  On  that  day  the  said  Josiah  W.  Burrows 
assigned  the  contract  to  the  plaintiff.  On  the  20th  day 
of  October,  1858,  Josiah  W.  Burrows  was  duly  appoint-* 
ed  administrator  of  &c.  of  the  said  William  Burrows,  and 
on  the  7th  day  of  March,  1859,  at  public  auction,  sold 
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said  contract,  as  such  administrator,  to  John  Thompson,  jan. 
Prior  to  the  commencement  of  this  action,  the  said  Thompson 
expressly  waived  any  tender  of  the  amount  due  on  the  con- 
tract. The  children  of  William  Burrows  have  all,  with  the 
exception  of  Herbert  Burrows,  one  of  the  defendants,  and  an 
alien,  now  in  England,  conveyed  to  the  plaintiff  since  the  de- 
cease of  their  father.  This  action  is  brought  against  said 
Herbert  Burrows  and  his  wife  Ann,  for  the  purpose  of  com- 
pelling the  execution  and  delivery  of  a  deed  from  them  to 
the  plaintiff.  The  following  causes  of  demurrer  were  assign- 
ed in  each  demurrer,  viz :  that  it  appeared  upon  the  face  of 
the  complaint — 1st.  That  the  court  has  no  jurisdiction  of 
the  person  of  the  defendant  or  of  the  subject  of  the  action. 
2d.  That  the  plaintiff  has  not  l^al  capacity  to  sue.  3d.  That 
there  is  a  defect  of  parties  plaintiff  and  a  defect  of  parties 
defendant.  4th.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

(?aZe,  Coit  &  Harris,  for  the  appellant. 

Sddeuy  Hunger  dk  Thompson,  for  the  respondents. 

E.  D  ABWiN  Smith,  J.  The  agreement  set  out  in  the  com- 
plaint in  this  action,  although  it  has  in  it  some  peculiar  and 
special  provisions,  is  in  legal  effect  an  ordinary  contract  for 
the  conveyance  of  land  on  the  payment  of  the  purchase  money. 
In  such  cases  the  estate  vests,  in  equity,  in  the  vendee,  and 
the  vendor  retains  the  legal  title  as  a  mere  lien  for  his  secu- 
rity for  the  unpaid  purchase  money.  The  interest  of  the 
vendee  in  the  contract  is  real  estate,  and  goes  to  the  heirs  and 
not  to  the  executors,  (Champion  v.  JBrovm,  6  John.  Gh.  398 ; 
Oriffith  V.  Beecher,  10  Barb,  434;  18  id.  83 ;)  and  the  same 
may  be  sold  on  application  of  the  executors  or  administrators 
of  the  vendee,  in  the  same  manner  as  if  he  had  been  seised 
of  such  land.  (3  S.  JS.  5th  ed,  199,  §  78.)  And  the 
widow  is  also  entitled  to  dower  therein.    {Id,  §§  84^  85.) 
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Upon  the  decease  of  the  vendor  in  such  a  contract  his  interest) 
in  the  contract  is  personal  property,  like  a  bond  and  mortgage,  | 
and  goes  to  his  personal  representatives,  and  the  contract' 
should  be  embraced  in  the  inventory  of  his  estate  by  his  ex- 
ecutors or  administrators,  as  a  security  for  the  payment  of 
i^iioney  under  section  12  of  art.  Ist,  title  3d,  chap.  8th  of  the 
2d  part  of  the  revised  statutes,  (vol.  3, 5th  ed.  170.)  It  follows 
that  this  interest  of  the  original  vendor  in  a  contract  of  this 
kind  will  pass  by  assignment,  like  a  bond  and  mortgage,  with 
or  without  seal,  and  also  that  it  may  be  sold  as  personal  prop- 
erty by  his  executor  or  administrator.  {Bogert  v.  HerteUj 
4  Hilly  506.)  The  sale  of  the  contract,  therefore,  by  the  ad- 
ministrator, as  stated  in  the  complaint,  gave  a  good  title  to 
John  Thompson  to  receive  the  moneys  remaining  due  on  the 
same  at  the  decease  of  William  and  Sarah  Burrows.  The 
assignment,  too,  by  Josiah  W.  Burrows  of  his  interest  in  the 
cohtract,  as  stated  in  the  complaint,  conveyed  to  the  plain- 
tiff all  his  interest  therein,  and  entitled  the  plaintiff  to  pay 
up  said  contract  and  receive  a  conveyance  of  the  land  from 
the  heirs  of  William  Burrows.  Such  heirs  took  the  title  byl 
descent  as  a  mere  security  in  equity  for  the  payment  of  the! 
debt,  precisely  as  they  would  have  taken  it  by  deed,  to  hold 
in  trust  as  security  for  a  debt  due  to  a  third  person.  The 
debt  was  due  in  this  case  to  the  executor,  and  the  lien  was 
held  by  the  heirs  in  trust  and  simply  as  a  pledge  or  security 
for  its  payment.  On  payment  of  the  debt,  th^  heirs  are  com- 
pellable in  equity  to  execute  the  trust  by  a  conveyance  of 
such  title.  (2  JB.  8.  194)  In  this  view  of  the  rights  of  the 
parties,  the  defendants  are  not  entitled  to  raise  any  of  the 
questions  presented  on  the  argument  relating  to  the  sale  or 
assignment  of  the  contract  and  the  payment  of  the  amount 
due  thereon  on  a  waiver  of  such  amount,  except  so  far  as  to 
see  that  the  plaintiff  is  entitled  to  a  deed  of  the  premises  on 
the  basis  of  a  full  performance  of  the  contract  on  the  part  of 
Josiah  W.  Burrows  or  the  plaintiff  as  his  assignee.  The 
heirs  of  William  Burrows  cannot  be  called  on  to  convey  till 
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the  debt  is  paid.  They  have  no  interest  in  the  question 
when  or  how  it  is  paid,  so  long  as  the  contract  remains  in 
force.  All  the  questions  raised  on  these  demurrers,  I  think, 
were  rightly  disposed  of,  so  far  as  they  were  passed  upon  by 
the  court.  But  there  is  a  point  taken  here,  which  I  presume 
was  not  taken  at  special  term,  that  it  is  not  alleged  that  Wil- 
liam Burrows  died  seised  of  the  property  in  question,  or  that 
the  title  to  said  premises  is  vested  in  the  defendants  by  de- 
scent or  otherwise.  This  I  was  inclined  to  think  a  fatal  de- 
fect in  the  complaint,  but  my  brethren  think  otherwise,  and 
that  the  complaint  states  all  that  the  plaintiff  will  be  bound 
to  prove  on  the  trial ;  and  that  is  sufficient  under  the  code. 
The  order  of  the  special  tenn  should  therefore  be  affirmed. 

Knox,  J.  concurred. 

JoHNSOK,  J.  dissented. 

Order  affirmed. 

[MoiTROB  General  Tbbx,  March  4,  1861.    Smith,  Jchmon  and  Ksmx^ 
Jnsticefl.] 


Adams  and  Others  !;«.  Gbekk  and  others. 

As  between  the  executor  and  the  heir  or  deviBee  of  a  vendori  a  contract  for 
the  Bale  of  land  is  personal  estate,  and  goes  to  the  executor,  and  not  to  the 
heir  or  devisee. 

Hence,  in  an  action  by  the  devisees  of  the  vendor,  against  the  vendee,  to  re- 
cover the  balance  of  purchase  money  due  upon  the  contract,  the  executor 
of  the  vendor  should  be  joined  as  plaintiff.    Johnboit,  J.  dissented. 

APPEAL  by  the  defendants  from  an  order  made  at  a  special 
term,  overruling  a  demurrer  to  the  amended  complaint. 
On  the  5th  of  November,  1847,  Abner  Adams  and  the  de- 
fendant Green  made  and  executed  the  agreement  set  forth 
in  the  complaint,  whereby  Adams  covenanted  to  convey  the 
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premises  therein  described  to  Green^  his  heirs  and  assigns, 
on  payment  of  $1050  and  interest,  in  ten  installments,  the 
last  of  w^ch  became  due  on  the  1st  day  of  January,  1857. 
All  the  payments  were  to  be  made  "previous  to  the  party 
of  the  first  part  executing  a  deed  to  the  party  of  the  second 
part/'  Green  entered  into  possession,  and  afterwards  trans- 
ferred his  interest  in  the  contract  to  the  defendant  Wadhams, 
who  leased  the  premises  to  the  defendant  Smith.  In  Jan- 
uary, 1848,  the  vendor  died,'  leaving  a  will,  by  which  he  de- 
vised to  his  two  sons,  the  plaintiffs,  the  land  and  the  contract. 
Green  and  his  assigns  made  default  in  their  payments,  and 
the  contract  has  been  violated  for  years  on  their  part.  By 
the  will  Myron  Adams,  one  of  the  plaintiffs,  was  appointed 
executor,  and  this  action  was  originally  commended  by  him, 
praying  for  a  foreclosure  of  the  contract,  a  sale  of  the  prem- 
ises to  pay  the  amount  due,  and  judgment  for  the  deficiency 
against  Green.  To  this  original  complaint  the  defendants 
demurred,  and  alleged  as  the  grounds  thereof,  1st.  That  it 
did  not  appear  the  plaintiff  had  any  interest  in  the  subject 
matter  of  the  action.  2d.  It  appeared  that  other  parties 
should  be  plaiutifiOs,  3d.  That  the  facts  and  circumstances 
alleged  in  the  complaint, .  were  not  sufficient  in  law  to  main- 
tain the  action.  The  demurrer  was  sustained  by  Judge 
Johnson,  at  special  term,  on  two  grounds,  as  appears  by  his 
written  opinion :  1st.  Because  the  fee  of  the  land  was  in  the 
devisees  of  the  vendor,  subject  to  the  contract,  and  was  not 
assets  in  the  hands  of  the  executor,  by  our  statute,  2d.  Be- 
cause, in  any  view,  the  heirs  or  devisees  of  the  vendor  held 
the  land  in  trust  for  the  purchaser,  or  his  assigns,  and  should 
as  such  be  parties  to  the  action.  Upon  that  decision  the 
complaint  was  amended,  and  put  in  its  present  form.  In 
the  amended  complaint,,  tUe  plaintiffs  sued  as  devisees j  and 
Myron  Adams  was  not  joined  in  his  character  of  eocecutor  of 
the  vendor.  The  complaint  set  forth  the  above  facts,  and 
alleged  that  the  defendant  Green  had  not  complied  with  the 
Vol.  XXXIV.  12 
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conditions  of  said  contract,  but  had  made  default  in  the  pay- 
ment of  the  sums  therein  agreed  to  be  paid,  nor  had  any  per- 
son paid  said  sums ;  and  that  there  is  now  actually  due  and 
unpaid  the  sum  of  $200,  and  interest  thereon  from  the  9th 
day  of  March,  1857,  and  which  the  plaintiffs,  befote  the  com- 
mencement of  this  action,  had  repeatedly  demanded  of  each 
and  all  of  the  defendants.  The  plaintiffs  therefore  prayed 
that  the  defendants  might  discover  whether  there  is  or  are  any, 
and  what  liens  or  incumbrance  upon,  or  affecting  their  or 
either  of  their  interests  in  or  to  said  contract,  or  the  premises 
therein  described,  subsequent  to  the  date  of  said  contract ;  and 
if  so,  in  whom  the  same  is  vested,  and  that  an  account  might 
be  taken  by  and  under  the  direction  of  the  court  of  what  is  due 
and  owing  to  the  plaintiffs  for  principal  and  interest  on  said 
contract ;  and  that  the  said  defendants  Green  and  Wadhams 
might  be  adjudged  to  pay  to  the  plaintiffs  what  should  be 
found  ^o  be  due  on  taking  the  said  account,  together  with 
the  costs  of  this  action,  or  in  default  thereof,  that  the  de- 
fendants and  all  persons  claiming  under  them,  or  either  of 
them,  might  be  absolutely  debarred  and  foreclosed  of  and 
from  all  right  and  equity  of  redemption  in  or  to  said  prem- 
ises,  and  every  part  thereof,  and  that  they  might  deliver  up 
to  the  plaintiffs  the  said  contract  and  all  other  papers  in  their 
custody  or  power  relating  to  or  concerning  said  premises,  or 
any  part  thereof,  and  that  the  plaintiffs  might  have  further 
or  other  relief,  &c.  To  this  complaint  the  defendants  de* 
murred  and  alleged,  1st.  That  the  plaintiffs  have  no  interest 
in  the  contract.  2d.  That  other  parties  should  be  plaintiffs. 
3d.  No  performance  on  the  part  of  the  vendor  is  shown. 
4th.  No  tender  of  a  deed  is  shown.  5th.  The  facts  and  cir- 
cumstances are  not  sufficient  to  maintain  the  action. 

O,  H.  Mum/ordf  for  the  appellant. 

D.  C.  HydCy  for  the  respondents. 
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E.  Dab  WIN*  Smith.  J.    In  the  case  of  Moore  v.  Bur- 

m 

row8(a)  we  were  prepared  at  the  last  December  tenn  to  de- 
cide that  as  between  the  executor  and  heir  of  a  vendor,  a  con- 
tract for  the  sale  of  lands  was  personal  estate,  and  went  to 
the  executor  and  not  to  the  heir.  Before  the  decision  was 
announced  this  case  came  on  for  argument,  and  as  my  brother 
Johnson  was  not  satisfied  with  the  proposed  decision  of  that 
case  we  allowed  the  argument  in  this  to  proceed  as  though  the 
question  were  an  open  one,  and  retained  that  case,  with  this, 
under  advisement  for  further  consideration.  In  looking  into 
the  case  anew  and  reviewing  the  authorities,  I  am  unable  to 
come  to  any  other  conclusion  upon  the  question  than  that 
which  is  expressed  in  the  opinion  in  that  case.  The  legisla* 
ture  of  this  state  have  impliedly  if  not  expressly  asserted  the 
rule  to  be  as  stated  in  Moore  v.  Burrows,  in  section  99,  art. 
7,  chap.  Ist  of  part  3d  of  the  revised  statutes,  (3  B.  S.  275, 
5th  ed.)  which  is  as  follows :'  "  The  supreme  court  or  a  county 
court  shall  have  power  to  decree  and  compel  a  specific  per- 
formance by  any  infant  heir  or  other  person  of  any  bargain, 
contract  or  agreement,  made  by  any  party  who  may  die  be- 
fore the  performance  thereof,  on  petition  of  the  executors  or 
administrators  of  the  estate  of  the  deceased,  or  of  any  person 
or  persons  interested  in  such  bargain,  contract  or  agreement, 
and  on  hearing  all  parties  concerned  and  being  satisfied  that 
the  specific  performance  of  such  bargain,  contract  or  agree-i 
ment  ought  to  be  decreed  or  compelled."  This  provision  im-? 
p]iedly  assumes  that  the  purchase  money  is  personal  estate, 
and  goes  to  the  executor  or  administrator.  It  is  in  effect  a 
provision  whereby  they  may,  upon  the  payment  to  them  of 
the  purchase  money,  execute  the  contract  of  the  vendor  by 
procuring  a  conveyance  from  his  heirs  to  the  vendee.  The 
question  was  expressly  decided  in  the  case  of  Farrier  v.  The 
Earl  of  Winterton,  by  Lord  Langdale,  master  of  the  rolls, 
reported  in  6  Jurist  of  1842,  p.  204.  The  question  was 
whether  the  devisee  of  the  land  contracted  to  be  sold  by 

(a)  Ante,  page  178. 
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the  testatrix  in  her  lifetime,  or  the  personal  representatives, 
were  entitled  to  the  purchase  money  remaining  unpaid  on  a 
contract  for  the  sale  of  the  land.  It  was  held  that  the  de- 
visee had  no  interest  in  the  purchase  money,  but  that  the 
money  in  question  belonged  to  the  personal  representatives. 
(See  also  2  Story's  Eq.  §  790 ;  Hill  v.  Bessegieu,  17  Barb. 
166 ;  Lewis  v.  Smith,  5  Selden,  502 ;  Boberts  v.  Merchants^ 
1  Hare,  547;  S.  C.  23  Eng.  Gh,  547.)  In  the  last  mention- 
ed case  the  administrator  of  a  vendor  who  had  died  intestate 
filed  his  bill  against  the  purchaser,  for  a  specific  performance 
of  a  contract  for  the  sale  of  land.  It  was  objected  that  the 
heir  was  a  necessary  party  to  the  suit.  It  was  held  that  the 
objection  was  a  valid  one,  and  that  the  purchaser  in  such  a 
case,  when  sued  for  a  specific  performance  of  his  contract,  is 
entitled  to  have  the  question  of  the  validity  of  the  contract 
decided  in  the  presence  of  the  vendor,  or  if  the  vendor  be  dead, 
in  the  presence  of  the  party  wfio  represents  him.  In  this 
case  the  cLction  is  brought  without  making  the  executor  a 
party.  Calvert,  on  Parties  in  Equity,  (p,  293,)  says  that 
"when  a.  vendor  dies  after  having  entered  into  an  agreement 
to  sell,  and  makes  a  devise  of  all  his  real  estate,  both  the 
real  and  personal  representatives  are  necessary  parties,  the 
former  that  they  may  convey  the  property  contracted  for,  and 
the  latter  that  they  may  give  a  discharge  for  the  purchase 
money."  It  follows  from  these  authorities  that  the  demurrer 
in  this  case  is  well  taken,  on  the  ground  that  the  executor  is 
a  necessary  party  to  the  suit.  Judgment  should  therefore 
be  given  for  the  defendant,  on  the  demurrer,  with  leave  to 
the  plaintiff  to  amend  by  adding  the  proper  parties,  on  pay- 
ment of  costs. 

Knox,  J.  concurred. 

JoHNSOK,  J.  (dissenting.)     The  demurrerto  the  complaint 
necessarily  raises  the  question  whether  a  contract  for  the  sale 
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of  land^  in  the  case  of  the  death  of  the  vendor  before  perform- 
ance by  the  purchaser,  goes  to  his  heir,  executor  or  administra-^ 
tor,  as  assets  under  the  statute.  When  this  case  was  before 
me  at  special  term,  on  a  former  occasion,  I  intimated,  without 
much  examination  of  *the  question,  an  opinion  that  under  the 
terms  and  evident  policy  of  our  statute,  the  executor  did 
not  take  the  contract  as  assets  and  had  nothing  to  do  with  it, 
or  its  enforcement.  The  question  then  raised  by  the  demur- 
rer, was  whether  the  executor  could  maintain  an  action  to 
foreclose  the  contract,  or  enforce  its  performance  specifically 
alone,  without  joining,  as  plaintiff,  the  devisee  of  the  land. 
I  then  held  that  he  could  not ;  that  the  devisee  of  the  land 
was  a  necessary  party,  and  suggested  whether  the  executor, 
as  such,  had  any  interest  which  would  warrant  his  joinder 
as  plaintiff,  even  with  the  devisee. 

The  case  now  comes  before  us,  on  a  demurrer  to  an  amend- 
ed complaint,  substituting  the  devisee  as  the  party  plaintiff, 
in  the  place  of  the  executor,  and  amending  in  some  respects 
the  prayer  of  the  complaint.  The  question  whether  an  ex- 
ecutor or  administrator  takes  as  assets,  contracts  for  the  sale 
and  purchase  of  land,  depends  entirely  upon  the  provisions 
of  the  statute.  It  will  be  seen  that  the  statute  (2  B,  8,  82, 
§  6)  has  with  great  care  and  particularity  specified  what 
property  shall  be  deemed  assets,  and  shall  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  part  of 
the  personal  estate  of  the  testator  or  intestate,  and  included 
in  the  inventory  thereof.  It  is  quite  obvious,  as  it  seems  to 
me,  upon  a  careful  examination  of  this  list,  that  neither  land 
contracts  nor  the  interests  of  either  party  in  the  land  which 
is  the  subject  of  such  a  contract,  is  given  to  the  executor  or 
administrator  as  assets,  or  was  intended  to  be  made  such,  to 
be  applied  and  distributed  as  part  of  the  personal  estate.  In 
looking  into  the  scheme  and  policy  of  the  statute,  a  good  and 
sufficient  reason  for  this  omission  will  at  once  become  appa- 
rent.   The  interests  of  both  vendor  and  vendee,  under  the 
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contract^  in  respect  to  the  land,  is  deemed  real  estate,  and 
,  provision  is  made  for  selling  it  as  real  estate,  by  the  execu- 
tors or  administrators,  in  case  of  a  deficiency  of  the  assets 
enumerated  and  included  in  the- inventory,  for  the  payment 
of  debts.  The  real  estate  is  thus  made  in  one  sense  assets 
contingently,  although  it  does  not  go  in^o  the  inventory,  and 
is  not  deemed  personalty.  (Story's  Eq.  §  551.)  The  con- 
ditions upon  which  an  application  for  the  sale  of  the  real 
estate  by  the  executors  or  administrators  may  be  made,  are 
all  carefully  prescribed  in  title  4  of  chap.  6 ;  and  where  the 
sale  is  regularly  made  and  confirmed,  a  conveyance  is  directed 
by  the  surrogate  to  be  made  by  the  executors  or  administra- 
tors to  the  purchaser.  This  conveyance,  when  made,  it  is  de- 
clared by  section  31,  "shall  be  deemed  to  convey  all  the 
estate,  right  and  interest  in  the  premises  of  the  testator  or 
intestate  at  the  time  of  his  deatitu"  By  section  66  the  inter- 
est of  the  purchaser,  in  such  a  contract,  is  to  be  sold  and 
conveyed  in  the  same  manner  as  though  he  had  died  seised 
of  the  land.  And  by  section  67  the  interest  of  the  assignee 
of  the  purchaser  may  be  sold  in  like  manner.  The  surplus, 
after  payment  of  debts  and  expenses,  goes  to  the  heirs  or  de- 
visees of  the  testator  or  intestate,  in  proportion  to  their  re- 
spective rights  and  interests,     (§§  43,  71.) 

This  precise  question  has  been  decided  by  this  court,  upon 
reasons  which  to  my  mind  are  entirely  satisfcLctory  and  con- 
clusive. {Oriffith  V.  Beecher,  10  Barb.  432.)  This  decision 
at  a  general  term  of  this  court  is  binding  upon  us  as  author- 
ity, unless  it  is  so  clearly  erroneous  that  we  should  feel  bound 
to  reverse  it,  had  it  been  made  by  ourselves  at  general  term. 
It  is  true  that  was  the  case  of  a  deceased  purchaser,  who  had 
nothing  but  an  equitable  title ;  but  the  point  involved  and 
decided  was,  that  the  statute  did  not  give  such  a  contract 
to  the  executors  or  administrators,  nor  make  it  assets. 

There  can  be  no  doubt,  I  suppose,  that  one  who  is  seised 
of  real  estate,  and  enters  into  an  executory  contract  to  sell  it, 
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remaiiis  seised  until  the  contract  is  executed  and  the  land 
conveyed  by  him.  After  the  contract  it  may  be  sold  or  mort- 
gaged by  such  owner,  the  same  as  before,  and  a  judgment 
attaches  as  a  lien  upon  it,  and  subjects  it  to  sale  and  convey-* 
ance  by  the  sheriff.  There  is  this  difference,  however,  that 
in  every  such  case  the  purchaser  or  mortgagee  takes  subject 
to  the  equitable  rights  of  the  purchaser  under  the  contract ; 
especially  if  the  latter  is  in  jtossession,  so  that  others  are 
bound  to  take  notice  of  his  rights.  {Moyer  v.  Hinman,  3 
Kem^  180.    Parka  v.  Jackson ^  11  Wend.  442.) 

The  rights  of  a  purchaser,  under  such  a  contract,  are  en« 
tirely  different.  He  has  no  legal  title,  and  techically  is  not 
seised  of  any  l^al  estate.  A  judgment  agaiiist  him  is  no 
lien  upon  his  interest,  as  it  is  upon  the  right  and  title  of  the 
vendee,  by  the  express  provision  of  ihe  statute.  (1  E.  8. 
744,  §  4.)  The  statute  (2  B.  8.  57,  §  2)  provides  that  every 
estate  and  inWest  in  real  property  descendible  to  heirs  may 
be  devised.  The  heirs  of  every  person  who  may  die  without 
devising  his  real  estate  take  it  by  descent,  and  this  term  real 
estate,  as  used  in  our  statute  regulating  descents,  is  deemed 
to  include  ^^  every  estate,  interest  and  right,  legal  and  equi- 
table, in  lands,  tenements  and  hereditaments,''  with  certain 
exceptions,  not  material  to  the  consideration  of  the  question 
before  us.  (1  B.  8,  751,  §  1.  Id.  755,  §  27.)  It  is  thus 
seen  that  the  statute,  in  the  most  positive  and  explicit  terms, 
gives  the  entire  estate  and  interest,  whether  l^al  or  equita- 
ble, which  the  testator  or  intestate  had  in  the  land,  to  his 
heir  or  devisee,  as  land  or  real  estate,  who  takes  an  estate  or 
interest  of  the  same  character  and  quality  that  such  testator 
or  intestate  had  at  his  decease.  As  real  estate  the  statute  prer 
scribes  how,  and  under  what  circumstances,  the  executor  or 
administrator  may  sell  it,  and  he  has  no  right  to  interfere 
with  it  in  any  other  way.  The  equitable  rule  which  treats 
the  interest  of  the  vendor  as  personalty,  and  that  of  the  pur- 
chaser as  real  estate,  has  nothing  whatever  to  do  with  the 
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question.  The  fiction  of  equity  (for  it  is  nothing  more)  that 
an  agreement  to  sell  converted  the  real  into  personal  estate^  in 
the  hands  of  the  vendor,  never  obtained  at  law.  At  law  it 
is  regained  as  it  is  in  fact,  a  new  agreement  to  sell,  by  which 
the  purchaser  obtains  only  a  right  to  enforce  the  contract, 
upon  performance  or  offer  to  perform  on  his  part.  It  is  a 
mere  contract  right.  The  statute  controls,  and  the  rules 
therein  prescribed  are  to  govern,  and  afford  the  only  grounds 
of  a  solution  of  the  question  for  the  courts. 

In  England,  and  doubtless  in  other  countries  where  estates 
are  administered  by  the  court  of  chancery,  or  where  chancery 
has  concurrent  jurisdiction  with  other  courts,  in  their  admin- 
istration, property  and  things  in  action  which  equity  regards 
as  of  a  personal  nature,  go  to  the  executors  and  not  to  the 
heir.  And  hence  it  is  that  in  England,  upon  the  vendor's 
death  the  unpaid  purchase  money  forms  part  of  his  personal 
estate,  and  goes  to  the  executors.  (Dart  on  Vendors  and 
Purchasers,  121.)  Not  so  here,  however,  where  the  statute 
gives  the  interest  of  the  vendor  to  the  heir  as  real  and  not  as 
personal  estate.  The  heir  thus  taking  the  title  holds  it  as 
did  his  ancestors,  as  a  species  of  trust,  for  the  purchaser. 
This  at  best,  however,  is  a  mere  formal  trust,  for  the  pur- 
pose of  affording  the  requisite  remedy  upon  the  contract, 
until  the  whole  purchase  price  has  been  paid  or  offered  to  be 
paid,  according  to  its  terms.  Then,  and  then  only,  does 
equity  really  regard  the  vendor  as  holding  in  trust,  for  the 
use  of  the  purchaser.  {Bogert  v.  Perry ,  17  John.  351. 
8.  C.J  1  John.  Oh.  B.  62.) 

Indeed,  looking  at  the  complaint,  the  material  all^ations 
of  which  are  all  admitted  by  the  demurrers,  it  does  not  ap- 
pear that  the  defendants  will  ever  be  able  to  enforce  a  spe- 
cific performance  of  the  contr^t  in  this  case.  The  purchaser 
had  not  even  the  right  of  possession,  by  the  express  terms  of 
the  agreement,  and  there  would  seem  to  be  nothing  in  the 
way  of  the  plaintiff's  maintaining  ejectment,  to  recover  pos- 
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session  of  the  premises;  or  trover  to  recover  the  value  of 
timber  which  may  have  been  severed  by  the  defendant  from 
the  premises  and  converted,  under  the  well  settled  rules  of 
law.  {Suffern  v.  Tovmaendy  9  John,  35.  Cooper  v.  Stower^ 
Id.  331.  Mooers  v.  Wait,  3  Wend.  104.)  But  I  do  not 
insist  upon  ony  such  considerations.  I  prefer  to  rest  my 
opinion  exclusively  upon  the  provisions  of  the  statute  and 
the  decision  in  OriffUh  v.  Beecher,  (supra.)  The  statute,  by 
giving  the  interest  in  the  land  belongiyg  to  each  deceased 
party  to  the  contract,  to  his  heir  or  devisee,  and  the  right, 
only,  to  the  executors  or  administrators  of  selling  that  inter- 
est, under  certain  circumstances,  and  for  particular  objects, 
has,  most  aptly  and  judiciously,  avoided  the  innumerable 
difficulties  which  would  inevitably  surround  the  usual  reme- 
dies upon  the  contract,  in  the  hands  of  the  executors  or  ad- 
ministrators of  the  vendees,  with  the  formal  title  in  the  hands 
of  the  heir  or  devisee.  He  could  not  rescind  in  case  of  a 
refusal  to  perform  on  the  other  side,  because  such  rescis- 
sion would  necessarily  operate  to  benefit  the  heir,  to  the 
prejudice  of  the  personal  representative.  He  could  not  main- 
tain an  action  at  law,  to  recover  the  payments,  because, 
having  no  title  to  the  land,  he  could  not  allege  a  readiness 
or  an  offer  to  convey.  And  he  would  encounter  the  same 
difficulty,  in  an  action  to  compel  a  specific  performance^  on 
the  part  of  the  purchaser.  Nor  could  he  maintain  ejectment^ 
having  no  right  of  possession.  The  statute  leaves  the  heir  or 
devisee,  on  the  other  hand,  to  pursue  his  remedy  against  the 
other  party,  through  the  courts  of  equity  or  by  actions  at 
law,  the  same  as  the  testator  or  intestate  might  if  living. 
The  executor  or  administrator,  by  the  statute  has  nothing  to 
do  with  the  contract,  except  in  the  single  case  of  a  sale  by 
him  of  the  interest  of  the  purchaser.  In  that  case  he  as- 
signs the  contract  to  the  purchaser,  by  the  order  of  the  sur- 
rogate. (2  £.  yS'.  Ill,  §  69.)  This  is  only  a  statutory  mode 
of  transferring  the  interests  of  the  decedent  to  the  purchaser 
at  the  sale. 
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It  is  scarcely  necessary  to  remark,  in  this  connection,  upon 
the  main  argument,  that  when  the  statute  gives  to  the  heir 
or  devisee  of  the  vendor  the  entire  interest  as  land,  there  can 
be  nothing  left  as  personalty  in  the  contract,  for  the  executor 
to  take.  The  statute  also  by  this  disposition  necessarily  pre- 
vents the  interest  from  becoming  mere  personalty,  to  go  to 
the  executors  or  administrators  according  to  the  rule  in  equity, 
and  continues  it  as  real  estate  in  the  hands  of  the  heir  or 
devisee. 

These  considerations,  independent  of  the  decision  before 
referred  to,  have  led  my  mind  irresistibly  to  the  conclusion 
that  the  executor  in  this  case  has  no  right  or  interest  what- 
ever in  the  contract,  or  in  the  land,  and  ought  not  to  be  a 
party  to  the  action,  but  that  the  devisee  stands  in  the  place 
of  the  testator  and  can  maintain  any  action  that  the  latter 
could,  had  he  been  living.  The  decision  made  at  special  term 
should  therefore  be  affirmed. 

Judgmeirt  for  the  defendant. 

[MoNSOB  QbnerAl  TbbKi  March  4,  1861.  Smith,  Jdhmon  and  Knoat, 
Jnitices.] 
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Haight  vs.  Child  and  Bilet. 

Where,  in  an  action  for  the  specific  performance  of  a  contract  for  the  sale  of 
77h  '"a  lands,  the  answer  of  the  defendant  sets  np  a  contract  essentially  different 

from  that  stated  in  the  complaint,  the  latter,  if  hy  parol,  cannot  be  specifi- 
cally enforced. 

The  code  has  altered  the  rule  of  pleading  in  such  caiies.  Now,  if  the  defend- 
ant admits  the  making  of  a  contract,  and  sets  out  its  terms,  his  answer  will 
be  sufficient,  although  it  omits  to  set  up  the  statute  of  fhinds  as  a  bar. 

A  party,  in  pleading,  now,  need  only  state  the  facts  he  is  required  to  prove, 
and  need  not  insist  on  his  legal  righta  under  any  statute,  or  draw  legal  con- 
clusions. 

Part  payment  is  not  such  a  part  performance  as  will  entitle  a  vendee  of  lands 
to  a  specific  performance. 


IIONBOE^MARCH,  186L  lg7 


Haigbc  «.  Child. 


TiUog  posMMion,  by  the  Teodee,  is  not  a  basis  for  a  specific  peribimaDcei  if 
the  possession  has  been  surrendered  by  him,  and  received  by  the  vendor, 
before  the  commencement  of  the  action. 

A  vendor  cannot  have  a  decree  for  a  specific  performance,  where  he  does  not 
aver  and  show  a  readiness  and  willingness  to  perform  the  agreement  on  his 
part,  bnt  the  vendee  alleges  and  proves  that  he  was  re^y  and  willixig,  and 
offered,  to  perform  the  same,  and  that  he  demanded  a  deed,  before  the 
commencement  of  the  suit,  which  was  refused. 

# 

THIS  was  an  appeal  by  the  defendant  Biley  from  a  judg- 
ment entered  upon  the  report  of  a  referee.  The  action 
was  brought  to  compel  the  specific  performance  of  a  parol 
contract  for  the  sale  to  the  defendants  of  a  flouring  mill,  sit- 
uate in  the  city  of  Bochester.  The  complaint  states  that 
shortly  prior  to  the  first  day  of  September,  1856,  the  plaintiff, 
by  her  agent,  Eben  N.  Buell^  entered  into  an  agreement  with 
the  defendant  Jonathan  H.  Child,  to  sell  and  convey  by  a 
good  and  su£Scient  deed,  to  him,  the  real  estate  described  in 
the  complaint,  '^  and  that  the  said  Jonathan  H.  Child,  by 
said  agreement,  agreed  that  in  consideration  of  receiving  from 
the  said  plaintiff  such  good  and  sufficient  deed,  conveying  to 
him  such  real  estate,  he  would  pay  therefor  the  sum  of 
$10,000,  in  manner  following ;  assuming  and  undertaking  to 
pay  the  following  liens  and  incumbrances  upon  said  property, 
viz :  all  taxes  which  had  been  or  should  be  assessed  on  the 
said  real  estate,  during  the  years  1857  and  1858 ;  an  assess- 
ment then  due  for  repairs  on  the  mill-race  on  which  such  rnU} 
was  situated,  amounting  to  about  $185,  and  which  was  a 
chai^  upon  the  said  real  estate ;  a  mortgage  on  said  real 
estate  given  by  James  Chappell  to  the  Bochester  Savings 
Bank,  then  past  due,  the  amount  whereof  was  $3000,  with 
interest  thereon  from .  July  Ist,  1858 ;  a  mortgage  of  said 
premises,  given  by  Eben  N.  Buell  to  James  Chappell,  and 
then  held  by  David  Dows,  on  which  there  remained  unpaid 
on  the  1st  of  September,  1858,  the  sum  of  $1760 ;  a  mort- 
gage on  said  real  estate,  executed  by  Jonathan  Child  to 
Henry  Haight,  and  by  him  assigned  to  Eben  N.  Buell,  for  the 
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benefit  of  said  plaintiff^  and  which  would  become  due  March 
15th,  1859,  and  on  which  there  would  then  be  due  the  sum 
of  $2500,  and  interest  thereon  from  September  Ist,  1858 ; 
$^50,  with  interest,  six  months  after  the  1st  day  of  Septem- 
ber, 1858 ;  $250,  with  interest,  twelve  months  after  the  Ist 
day  of  September,  1858;  and  the  remainder  of  the  said 
$10,000  in  cash."  The  complaint  further  states  "  that  shortly 
thereafter,  but  at  precisely  what  time  is  to  the  plaintiff  un- 
known, the  defendant  George  S.  Biley  became  in  some  man- 
ner interested  with  the  defendant  Child  in  the  purchase  of 
the  aforesaid  real  estate,  and  entitled  to  the  benefit  of  said 
agreement ;  that  on  or  about  the  1st  day  of  September,  1858, 
the  defendant  Child  paid  the  sum  of  $1882.25,  that  being 
the  balance  of  the  aforesaid  consideration  of  $10,000,  which 
was  to  be  paid  in  cash,  as  hereinbefore  mentioned." 

The  contract,  as  proved  on.  the  trial,  was  a  contract  made 
between  the  plaintiff,  through  her  agent,  with  the  defendants, 
jointly,  and  not  with  Child  alone,  and  was  as  follows :  That 
the  plaintiff  was  to  convey  to  the  defendants  the  real  estate 
described  in  the  complaint,  subject  to  the  payment  of  the  in- 
cumbrances stated  in  the  complaint,  and  upon  the  payment 
of  the  $1882.25  in  cash,  except  that  instead  of  assuming  the 
mortgage  for  $2500  firom  Jonathan  Child  to  Henry  Haight, 
that  mortgage  was  to  be  canceled,  and  a  new  mortgage  taken 
from  the  defendants  directly  to  the  plaintiff,  for  $2500,  pay- 
able one-half  on  the  1st  day  of  September,  1860,  and  the 
other  half  on  the  1st  day  of  September,  1861,  with  semi- 
annual interest.  It  was  farther  proved  that  by  a  separate 
agreement  between  Child  and  Buell,  and  of  which  Biley  had 
no  knowledge — and  with  which,  it  was  agreed  between  Buell 
and  Child,  Biley  should  not  be  made  acquainted — Child  waa 
to  give  Buell  his  two  notes  of  $250  each,  payable  one  in  six 
months,  and  the  other  in  twelve  months,  from  the  1st  Sep- 
tember, 1858,  with  interest.  But  it  was  expressly  under- 
stood that  these  notes  should  not  form  any  part  of  the 
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consideration  of  the  sale  to  Riley  and  Child  jointly.  The 
notes  were  to  be  given  to  Buell  for  a  claim  of  $500,  which  he 
claimed  to  have  in  his  own  right,  and  in  some  way  connected 
with  the  property,  but  which  constituted  no  incumbrance 
upon  it.  Immediately  after  the  agreement  was  completed,  a 
deed  was  prepared  by  Buell,  and  signed  by  him,  as  trustee 
for  the  plaintiff,  to  both  defendants,  in  which  the  considera- 
tion expressed  was  $9000,  and  containing  covenants  for  the 
payment  of  the  incumbrances,  except  the  mortgage  of  $2500 
to  Henry  Haight,  assigned  to  Buell,  and  a  mortgage  was  also 
prepared  for  Biley  and  Child,  for  this  $2500,  payable  as  be- 
fore stated.  The  deed  was  objected  to,  on  the  ground  that 
Buell  could  not  convey,  as  trastee  of  Mrs.  Haight,  the  title 
being  in  her,  and  not  in  Buell  as  trustee.  This  was  assented 
to  by  Buell,  and  he  prepared  and  sent  to  Mrs.  Haight,  in  Cal- 
ifornia, a  deed  to  be  signed  by  her  and  by  Buell,  as  trustee, 
which  was  a  copy  of  the  first  deed,  with  the  addition  of  Mrs. 
Haight,  as '  grantor.  This  deed  was  returned  to  Buell  in 
January  or  February,  1859,  but  was  never  tendered  to  the 
defendants,  or  either  of  them.  But  in  March,  1859,  Biley 
applied  to  Buell  for  the  deed,  and  offered  to  pay  what  was 
then  due  for  the  purchase  money,  and  complete  the  purchase. 
Buell  refused  to  deliver  the  deed,  unless  Biley  would  indorse 
or  secure  the  payment  of  the  two  note«,  given  by  Child  to  him. 
The  testimony  fuUy  established  the  readiness  of  Biley  to  per- 
form, and  the  refusal  of  Buell -to  convey,  unless  the  $500 
were  paid,  or  secured. 

The  referee  found  that  the  contract  was  substantially  as 
above  stated,  and  not  as  stated  in  the  complaint,  and  that 
Biley  offered  to  perform  the  contract  as  here  stated,  and  that 
the  plaintiff's  agent  refused,  as  is  also  stated.  The  defend- 
ant Biley  insisted  that  the  plaintiff  was  not  entitled  to  any 
decree  against  him,  .but  that  on  the  contrary  he,  Biley,  was 
entitled  to  a  judgment  against  the  plaintiff  for  the  money 
paid  by  him  on  account  of  the  contract,  on  the  ground  that 
the  plaintiff  had  refused  to  perform  the  contract  on  her  part. 
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The  referee  directed  a  judgment  for  the  plaintiff,  with 
special  provisions.  ^ 

8.  Mathews^  for  the  appellant, 

Wm,  F.  Cogswdly  for  the  respondent. 

By  the  Courts  E.  Dabwik  Smith,  J.  The  plaintiff  seeks 
in  this  action  a  specific  performance  of  a  contract  for  the  sale 
of  lands.  The  contract  set  out  in  the  complaint  is  an  agree- 
ment for  the  sale  of  the  real  estate  in  question  for  the  price 
of  $10,000,  payable  by  the  assumption  on  the  part  of  the  de- 
fendants of  certain  incumbrances  thereon  to  the  amount  of 
$9500,  and  of  $500  in  two  notes  of  the  defendant  Childs,  at 
six  and  twelve  months.  The  defendant  Biley,  in  his  answer, 
admits  the  contract  as  stated  in  the  complaint,  except  that 
the  contract  price  was  to  be  $9500,  and  denies  all  knowledge 
of,  or  assent  to,  any  agreement  to  pay  the  $500  for  which  the 
notes  of  Child  were  so  given,  and  states  that  the  contract  was 
hj  parol.  The  defendant  Biley  has  paid  $1882.25  towards 
the  purchase  money,  and  the  defendants  went  into  possession, 
which  however  had  been  restored  to  the  plaintiff  before  the 
commencement  of  this  suit.  As  the  contract  stated  in  the 
answer  is  essentially  different  from  that  set  up  in  the  com- 
plaint, the  contract  set  up  in  the  complaint  being  by 
parol,  clearly  cannot  be  specifically  enforced.  {Fonblanque'a 
Eq,  booh  1,  chap.  3,  sec.  §,  note  d.  Harris  v.  Knicker^ 
backer y  5  Wend.  638.  Willard's  Eq.  282.)  In  such  a  case 
it  was  not  admissible,  under  the  former  system  of  pleading, 
where  there  was  dispute  about  the  terms  of  the  contract,  to 
establish  the  same  by  parol,  for  that  is  the  very  mischief  the 
statute  was  designed  to  prevent ;  and  a  contract  by  parol  was 
only  enforced  when  not  denied  in  the  answer,  upon  the  prin- 
ciple that,  being  admitted,  no  proof  of  it  was  requisite,  and 
the  statute  was  thereby  waived.     {Story ^  §  755.)    If  the  de- 
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fendant  Biley  had  simply  denied  the  contract  set  up  in  the 
complaint,  the  plaintiff  would  have  been  obliged  to  prove  a 
written  contract  valid  in  law ;  or,  if  admitting  the  contract  he 
had  alleged  that  it  was  by  parol  and  insisted  on  the  statute, 
then  there  could  have  been  no  specific  performance,  and  the 
complaint  in  such  case  must  have  been  dismissed.  (2  Paige 
177.  5  Wend,  638.)  But  as  the  defendant  admits  the  mak- 
ing of  a  contract  and  sets  out  its  terms,  and  does  not  insist 
on  the  statute  in  his  answer,  the  contract  thus  set  out  in  the 
defendant's  answer  might  perhaps  be  specifically  enforced,  (if 
the  code  has  not  altered  the  rule  of  pleading  in  such  cases ;) 
and  if  need  be,  the  complaint  might  be  amended  to  conform 
to  the  contract  thus  admitted  The  defendant's  contract  is 
thus  reduced  to  writing  in  his  sworn  answer.  (Story' 8  Eq. 
§§  754,  755.)  But  I  think  the  code  does  alter  the  rule  of 
pleading,  in  such  cases,  and  that  the  answer  is  sufficient  in 
this  case  without  settii^  up  the  statute.  A  party  in  plead- 
ing now  need  only  state  the  facts  he  is  required  to  prove,  and 
need  not  insist  on  his  legal  rights  under  any  statute,  or  draw 
legal  conclusions.  But  the  defendant  Biley  has  made,  for  the 
purpose  of  this  suit,  no  contract  for  the  purchase  of  the  land 
in  question,  binding  upon  him  in  any  event,  except  the  one 
thus  stated  in  his  answer,  as  there  is  no  basis  for  the  enforce- 
ment of  the  contract  on  the  ground  of  B,paTt  performance. 
Part  payment  is  not  such  part  performance  as  will  entitle  a 
vendee  of  lands  to  a  specific  performance.  (Story's  Eq,  §§  760, 
761.  Sug.  on  Vend.  §  3,  ch,  3,  p,  112,  1th  ed.)  And  such 
part  performance  would  not  be  available  in  favor  of  the  ven- 
dor, for  much  stronger  reasons.  The  possession  taken  by  the 
defendant  in  this  case  is  not  a  basis  for  a  specific  performance, 
because  it  had  been  surrendered  by  the  defendant  and  received 
by  the  plaintiff  before  the  commencement  of  this  action.  But 
assuming  that  the  defendant,  by  not  pleading  it,  has  waived 
the  statute,  and  that  the  contract  set  out  in  the  answer  of  the 
defendant  Biley  is  the  true  contract  between  the  parties,  can 
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the  plaintiff  have  a  decree  requiring  the  defendant  to  perform 
such  contract  specifically  ?  Very  clearly  I  think  she  cannot, 
upon  the  allegations  and  proofs  in  this  action.  The  plaintiff 
does  not  aver  and  show  that  she  is  ready  and  willing  to  per- 
form this  agreement,  and  on  the  contrary  the  defendant  Biley 
allegQ$  and  proved  that  he  was  ready  and  willing  and  offered 
to  perform  the  same,  and  that  he  demanded  the  deed  before 
the  commencement  of  this  suit,  and  the  plaintiff  by  her  agent 
refused  to  perform.  Upon  this  issue,  therefore,  there  is  no 
ground  for  a  recovery  in  this  action,  and  the  referee  should 
have  dismissed  the  complaint  so  fieur  as  relates  to  the  case 
upon  the  main  issue  on  the  part  of  the  plaintiffl  Whether 
the  defendant  was  entitled  to  recover  the  $1882.25  is  another 
question  arising  upou'  the  defendant's  counter-claim,  which 
will  remain  for  consideration  on  a  retrial  of  the  cause ;  and 
as  there  must  be  a  new  trial,  I  think  it  had  better  be  left 
unconsidered  by  the  court  and  undecided.  The  judgment 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event 

[MovROB  Qbitbbal  Tbbx,  March  4,  1861.    SmUh,  Jokmon  and  Kncx, 
Jattioet.] 
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The  mle  in  respect  to  partial  payments  remains  the  same  as  it  was  before  the 
code,  viz.  that  in  order  to  take  a  case  out  of  the  statute  of  limitations  they 
must  be  made  under  circumstances  to  warrant  a  finding,  as'a  question  of 
fact,  that  the  debtor  intended  to  recognize  as  subsisting  the  debt  in  ques* 
tion,  and  that  he  was  willing  to  pay  it. 

A  debtor,  upon  assigning  his  property  in  trust  for  the  benefit  of  creditors,  parts 
with  all  control  of  the  property  assigned,  and  appoints  the  assignees  his 
trustees  to  apply  the  proceeds  thereof  as  directed  in  the  assignment ;  but 
they  do  not  become  his  ag0nts  in  such  a  sense  as  to  have  authority  to  make 
any  new  contract  or  promise  binding  upon  him,  or  to  make  k  payment  up()Q 
kny  of  his  debts  which  shall  be  equivalent  to  a  new  and  express  promise 
by  him. 

An  assignee  is  not  an  agent  authorized  to  renew  a  debt,  or  take  it  out  of  the 
statute  of  limitations,  as^  against  the  assignor. 

The  case  of  Barger  y.  Dumn  (22  Barb.  68)  disapproved. 

APPEAL  bj  the  plaintiff  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  action  was  brought  against 
the  defendant  as  survivor  of  himself  and  Hosea  King;  de- 
ceased, upon  a  note  given  by  them  as  copartners,  and  payable 
one  day  after  date,  dated  October  9th,  1852.  The  action  was 
commenced  October  16th,  1858.  On  the  13th  day  of  Octo- 
ber, 1858,  six  years  had  elapsed  from  the  time  the  cause  of 
action  accrued.  On  the  11th  day  of  October,  1852,  the  maker 
of  the  note  made  a  general  assignment  of  his  property  in  trust 
for  creditors  to  Cullen  Foster  and  J.  T.  Mackenzie.  This 
assignment,  after  providing  for  the  payment  of  expenses,  in 
the  first  class,  provides  for  the  appropriation  of  the  fund  to 
the  second  class,  (among  other  things,)  as  follows :  '^  To  the 
payment  of  all  debts  now  due  or  liow  contracted  and  hereafter 
to  become  due  against  us,  the  said  Hosea  King  and  Darius  W. 
King,  as  such  partners,  to  any  person  or  persons  whomsoever, 
for  money  actually  borrowed,  including  a  debt  due  the  firm 
of  J.  &  A.  Merrick  for  fiour,  and  all  payments  upon  the  last 
mentioned  debts  to  be  made  pro  rata."  The  note  in  suit 
was  given  by  the  defendants  for  money  borrowed  by  them, 
and  the  debt  was  claimed  by  the  plaintiff  to  be  within  the 
terms  of  the  assignment.  On  the  11th  July,  1853,  the  as- 
VoL.  XXXIV.  13 
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and  validity  of  the  debt  and  to  express  a  willingness  to  pay 
it.  Provision  for  its  payment  must  be  equivalent  to  an  ex- 
press promise  then  made  to  pay  such  debt,  and  any  payment 
thereafter  made  with  funds  set  apart  and  provided  to  pay 
such  debt  should  be  deemed  made  as  of  that  date,  and  to  re- 
late to  that  period  of  time,  whenever  made.  Upon  making 
such  assignment  the  defendant  parted  with  all  control  of  the 
property  assigned,  and  appointed  his  assignees  his  trustees 
to  apply  the  proceeds  thereof  as  directed  in  said  assignment ; 
but  I  cannot  think  they  became  his  agents  in  such  a  sense 
as  to  have  authority  to  make  any  new  contract  or  promise 
binding  upon  him,  or  to  make  a  payment  upon  any  of  his  debts 
which  should  be  equivalent  to  a  new  and  express  promise  by 
him ;  and  such  must  be  the  consequence  if  partial  payments 
made  by  them  are  to  have  the  same  effect  as  if  they  were  made 
by  the  debtor  himself.  In  this  particular  I  cannot  agree  with 
the  case  of  Barger  v.  Durvin  and  others^  (22  Barb.  68.) 
That  case  is  precisely  in  point  upon  the  question,  but  it  is  a 
special  term  decision,  and  I  cannot  regard  it  as  authorita- 
tive. That  case  is  put  upon  the  ground  that  the  payment 
by  the  assignee  shall  be  regarded  as  a  payment  by  an 
agent,  under  the  authority  and  direction  of  the  debtor,  and 
in  that  sense  to  be  equivalent  to  a  payment  by  the  debtor 
himself.  The  case  of  Jackson  v.  Fairbanks  (2  H.  Black, 
340)  would  sustain  such  views  of  the  statute.  In  that  case 
a  dividend  paid  under  a  commission  of  bankruptcy  waa  held 
such  an  acknowledgment  as  to  revive  the  debt.  But  this  is 
questioned,  and  virtually  repudiated,  in  Blanchard  v.  JFAar- 
ton^  (1  Bam.  &  Aid.  220,)  and  in  15  Vesey,  499,  in  Ros- 
coe  V.  HalCy  (7  Gray^  274,)  Llodare  v.  Doane,  {Id.  378,)  and 
in  Roosevelt  v.  Macky  (6  John.  Ch.  266,  292,)  where  Chan- 
cellor Kent  says :  "  It  is  going  unreasonably  far  to  construe 
payments  by  assignees  or  trustees  who  are  not  parties  to  the 
contract,  or  under  any  personal  obligation  to  pay  or  contribute^ 
as  meaning  more  than  they  plainly  import,  or  as  carrying  with 
them  sufficient  evidence  of  a  renewed  personal  promise  of  the 
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original  debtor  to  pay/'  He  says  also,  and  I  think  his  reason- 
ing applies  to  cases  of  voluntary  assignments  or  other  trusts  as 
much  as  to  assignments  under  the  insolvent  or  bankrupt 
law,  "such  special  trusts  were  not  created  for  any  such  pur- 
pose, and  it  is  perverting  the  intention  of  the  parties  and  is 
plainly  repugnant  to  the  reason  and  equity  of  the  trust,  to 
make  the  ordinary  execution  of  the  trust  the  ground  of  a 
constructive  new  assumption  of  the  debt  hy  the  debtor." 
This  language  seems  to  me  to  apply  to  this  case  in  all  its 
force,  and  to  be  an  express  repudiation  of  the  doctrine  that 
an  assignee  is  an  agent  authorized  to  renew  a  debt  or  take  it 
out  of  the  statute  of  limitations,  as  against  the  assignor.  The 
assignee  is  not  an  agent  for  any  such  purpose.  He  is  author- 
ized and  appointed  to  apply  the  money  in  his  hands  in  a 
specified  way,  and  has  no  other  power  or  authority  in  behalf 
of  his  assignor ;  and  he  has  no  power  to  express  for  his  as- 
signor a  subsisting  or  continuing  willingness  to  pay  any  fur- 
ther sum  to  the  creditor,  on  account  of  the  debt,  than  is 
expressly  provided  for  that  purpose.  In  Shoemaker  v.  5c?i- 
edicty  (1  Kernany  184,)  it  is  said  the  acknowledgment  or 
promise  must  be  made  by  the  party  to  be  charged,  or  by 
some  person  authorized  by  him.  The  only  promise  made  by 
the  defendant  was  made  in  and  by  his  assignment,  and  no 
person  is  therein  authorized  to  make  any  new  promise  for 
him.  It  would  he  highly  unjust  to  allow  an  assignee,  under 
such  construction,  to  continue  and  revive  a  debt  of  his  as- 
signor indefinitely  and  against  his  will,  and  without  his 
knowledge.  The  cases  of  Van  Keuren  v.  Parmdeey  (2  Comst. 
253,)  and  Shoemaker  v.  Benedict^  {supra^)  repudiate,  and  I 
think  wisely,  this  class  of  constructive  agencies  by  which 
debts  were  wont  to  be  revived  without  the  knowledge  or  con- 
sent of  the  debtor.  In  principle  I  think  this  case  is  within 
the  spirit  of  those  decisions.  The  referee,  I  think,  rightly 
decided  the  case,  and  the  judgment  should  be  affirmed. 

[MovBOB  asNSBAL  TbbX|  March  4,  1861.    Smith,  Johnson  and  Knox, 
JnaUoeo.] 


198  OASES  IN  THE  SUPREME  COURT. 


Slauson  and  others  vs.  Englehart. 

The  legislature,  in  authorizing  snpplementAl  answers,  by  the  177  tli  section  of 
the  code,  intended  to  follow  the  former  chancery  rule,  by  which  a  defend- 
ant in  that  court  was  not  allowed,  in  his  supplemental  answer,  to  contradict 
the  statementa  in  his  first  answer. 

Thus,  where,  in  an  action  upon  a  promissory  note,  the  defendant,  by  his  an- 
swer, put  in  issue  the  making  of  the  note  and  its  deliyery  by  him,  as  well 
as  its  transfer  to  the  plaintiff,  and  then  put  in  a  supplemental  answer,  set- 
ting up  as  a  defense  a  former  suit  for  the  same  cause  of  action  and  a  rer- 
dict  and  judgment  in  favor  of  the  defendant ;  ffeld  that  the  judge  at  the 
circuit  decided  correctly  in  compelling  tlie  plaintiff  to  open  the  case  to  the 
jury,  and  produce  his  evidence  in  support  of  the  action,  in  the  first  instance, 
notwithstanding  the  matters  set  up  in  the  supplemental  answer. 

A  former  suit,  brought  by  the  holder  of  a  promissory  note,  against  the  maker, 
for  the  consideration  for  which  the  note  was  given,  and  a  verdict  and  judg- 
ment for  the  defendant  therein,  is  no  bar  to  an  action  upon  the  note,  by  the 
holder  against  the  maker. 

Where  the  second  action  involves  no  inquiry  into  the  merits  of  the  former 
judgment,  and  is  sustainable  on  grounds  entirely  independent  of  such  former 
judgment,  it  will  not  be  barred. 

THIS  action  was  conunenced  to  recover  the  amount  of  a 
promissory  note  alleged  to  have  been  made  by  the  de- 
fendant, payable  to  the  order  of  one  William  Goodwin,  and 
by  him  indorsed  to  the  plaintiffi.  Issue  was  joined  by  the 
answer  of  the  defendant,  who  by  it  denied  all  the  allegations 
in  the  complaint.  In  October,  1856,  upon  this  issue,  the 
cause  was  tried  and  resulted  in  a  verdict  for  the  plaintiffs, 
which  was  sustained  at  special  term,  but  afterwards,  in  De- 
cember, 1857,  was  set  aside  by  the  general  term,  and  the 
cause  again  noticed  for  trial  at  the  Monroe  circuit,  in  April 
18^9,  at  which  time  the  court  gave  the  defendant  leave  to 
serve  a  supplemental  answer,  which  was  done  on  the  15th 
day  of  April,  1859.  This  answer  alleged  that  after  the 
conunencement  of  this  action,  the  plaintiff  commenced  an- 
other action  against  the  defendant  for  the  same  claim,  de- 
mand and  cause  of  action  as  that  alleged  in  this  action. 
That  issue  was  joined  therein  upon  the  merits,  and  the 
same  tried  in  October,  1857,  before  a  jury,  who  rendered  a 
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verdict  for  the  defendant  therein,  upon  which  judgment  was 
entered,  and  that  said  verdict  and  judgment  are  a  bar  to  this 
action.  Upon  the  trial  of  the  present  action  at  the  circuit, 
in  January,  1860,  the  plaintiffs  insisted  that  the  supplement- 
al answer  waived  the  original  answer;  that  the  only  issue 
to  be  tried  was  that  made  by  the  supplemental  answer,  and 
that  upon  that  issue  the  defendant  held  the  affirmative.  But 
the  court  decided  that  the  supplemental  answer  did  not 
waive  the  former,  and  that  the  plaintiffs  held  the  affirmative 
of  the  issues,  and  should  open  the  case ;  to  which  decision 
the  plaintiffs  excepted.  The  plaintiffs  then  proved  the  exe- 
cution of  the  note  by  the  defendant,  and  its  transfer  be- 
fore maturity  by  the  payee,  to  the  plaintiffs,  in  payment  for 
goods  purchased  by  him  of  them.  The  defendant's  counsel, 
upon  cross-examination,  asked  the  witness :  Wha;t  was  the 
consideration  of  that  note  ?  To  this  question  the  plaintiffi' 
counsel  objected,  on  the  ground  that  the  plaintiffs  were  hold- 
ers for  value,  and  the  defendant  could  not  show  the  consid- 
eration. But  the  objection  was  overruled  by  the  court,  and 
the  plaintiffs  excepted.  The  defendant,  to  prove  the  issue 
upon  the  supplemental  answer,  offered  in  evidence  a  judg- 
ment roll  in  an  action  between  the  same  parties,  but  which 
did  not  contain  the  verdict  of  the  jury.  The  plaintiffs' 
counsel  objecting  to  its  admissibility  upon  this  ground,  the 
court  directed  it  to  be  amended,  and  received  it  in  evidence. 
To  this  the  plaintiffs  excepted.  The  defendant's  counsel 
then  offered  to  prove  by  parol,  that  the  consideration  of  the 
note  in  suit  was  the  sale  of  the  watches  and  watch  hands 
described  in  the  complaint,  forming  part  of  the  said  judg- 
ment roll.  To  this  the  plaintiffi'  counsel  objected ;  but  the 
objection  was  overruled,  and  the  plaintiffs  excepted.  The 
defendant  then  introduced  the  same  evidence  called  forth  by 
him  on  cross-examination  of  Goodwin,  and  the  court  held  it 
to  be  sufficient  upon  the  point  in  question.  To  this  the 
plaintiffs'  counsel  excepted.  The  court  thereupon  directed 
the  jury  to  find  a  verdict  for  the  defendant,  upon  the  ground 
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that  the  former  judgment  was  a  bar  to  tliis  action.  To 
which  direction  the  plaintiffs'  counsel  also  excepted.-  The 
plaintiffs  then  requested  the  court  to  instruct  the  juiy  that 
upon  the  issue  made  by  the  first  or  original  answer,  the  plain- 
tiffs were  entitled  to  a  verdict ;  but  the  court  declined  so  to 
do^  and  the  plaintiffs  excepted.  The  plaintiffs  then  request^ 
ed  the  court  to  submit  the  whole  case  to  the  jury  upoQ  the 
evidence ;  which  the  court  refused  to  do^  and  the  plaintiffs 
excepted.  The  plaintifib  then  requested  the  court  to  submit 
the  issues  made  by  the  first  answer  to  the  jury ;  but  the  court 
declined  so  to  do,  and  the  plaintiffs  again  excepted.  The 
jury,  under  the  direction  of  the  court,  found  a  verdict  for 
the  defendant.  The  court  ordered  a  stay  of  proceedings  for 
forty  days,  to  enable  the  plaintiffs  to  make  a  case  or  bill  of 
exceptions,  to  be  heard  in  the  first  instance  at  the  general 
term,  and  that  the  judgment  in  the  meantime  be  suspended. 

George  F.  Dan/orthy  for  the  plaintiffs. 

J.  O.  Cochraney  for  the  defendant. 

By  the  Courty  Johnson,  J.  The  supplemental  answer 
provided  for  by  section  177  of  the  code  is  undoubtedly,  in  one 
sense,  a  substitute  for  the  former  plea  puis  darrien  contin^ 
uance  in  actions  at  law,  as  claimed  by  the  plaintiffs'  counsel. 
But  it  is  also  in  the  same  sense  a  substitute  for  the  supple- 
mental answer  allowed  under  the  former  practice  in  suits  in 
chancery.  The  general  rule  in  actions  at  law  was,  that  the 
plea^m^  darrien  was  a  waiver  of  all  former  pleas,  and  made 
the  only  issue  to  be  tried  in  the  action.  This  was  not  so, 
however,  when  the  latter  plea  was  not  inconsistent  with  the 
former  pleas.  {Rayner  v.  Dyetty  2  Wend.  300.)  In  suits 
in  chancery,  on  the  contrary,  a  supplemental  answer  was 
never  regarded  as  a  waiver  of  the  first  answer.  It  was,  as 
its  name  implied,  an  addition  to  the  first  answer,  and  in  sub- 
stance and  effect  an  amendment  to  it.  And  the  defendant, 
in  his  supplemental  answer,  was  not  allowed  to  contradict  the 
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statements  in  his  first  answer.  (1  Barb.  Ch.  Pr.  165,  166, 
167.)  The  legislature,  in  allowing  supplemental  complaints 
and  answers,  intended,  I  think,  to  follow  the  former  chancery 
rule,  and  thus  chose  terms  which  import  something  additional 
or  amendatory,  to  what  has  gone  before.  This  was  sub- 
stantially so  decided  by  this  court  in  Dann  v.  Baker,  (12 
How.  Pr.  B.  521.) 

The  judge  at  the  circuit  was  right,  therefore,  in  compelling 
the  plaintiffs  to  open  their  case,  and  produce  their  evidence 
in  support  of  the  action  in  the  first  instance,  inasmuch  as  the 
answer  put  in  issue  the  making  of  the  note  and  its  delivery 
by  the  defendant,  as  well  as  its  transfer  to  the  plaintiffs. 

The  plaintiffs,  as  appears  by  the  case,  then  proved  the 
making  and  delivery  of  the  note  by  the  defendant,  and  its 
transfer  in  the  usual  course  of  trade  to  themselves  before  ma- 
turity. This  evidence  was  not  controverted  by  the  defend- 
ant in  any  particular.  The  defendant  in  effect  conceding 
that  he  had  executed  and  delivered  the  note  in  question,  and 
as  part  of  his  evidence,  he  proved  that  the  note  was  given  in 
consideration  of  the  sale  of  a  quantity  of  watches  and  watch 
hands,  by  one  Goodwin  to  him,  which  had  been  charged  in 
account,  and  that  the  same  account,  after  the  commencement 
of  this  action,  had  been  assigned  by  Goodwin  to  the  plaintiffs 
and  was  contained  in  the  judgment  roll,  which  the  defendant 
introduced  as  evidence  on  his  part.  Thus  the  case  stood  upon 
the  issues  made  by  the  original  answer.  There  was  no  dis- 
pute about  the  fact  that  the  defendant  had  executed  and  de- 
livered the  note,  nor  that  the  plaintiffs  were  bona  fide  holders. 
This  brings  us  to  the  consideration  of  the  important  question 
in  the  case,  to  wit,  whether  the  former  action  and  judgment 
upon  the  account  constitutes  a  bar,  as  against  the  plaintiffs, 
to  the  maintainance  by  them  of  their  action  upon  the  note. 
It  appears  by  the  record  that  the  plaintifib  were  defeated  in 
the  action  brought  to  recover  the  account.  There  has  been^ 
therefore,  no  former  recovery,  of  the  consideration  of  the  note, 
to  bar  the  action.    That  action  was  not  upon  this  note,  but 
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upon  the  account  which  now,  confessedly,  accordiDg  to  the 
theory  upon  which  this  action  has  been  tried,  was  the  consid- 
eration upon  which  this  note  was  actually  given.  How  then 
does  the  defeat  of  the  plaintiffs  in  their  action  to  recover  upon 
that  account,  bar  their  right  of  action  to  recover  upon  the 
note  ?  If  they  had  recovered  in  their  action  upon  the  ac- 
count, we  can  readily  see  how  it  might  have  operated  as  a 
bar.  As  assignees,  the  plaintiffs  took  the  account  subject  to 
all  the  equities  between  the  original  parties,  and  subject  to 
its  sub  modo  payment,  by  the  giving  of  the  note.  The  ac- 
ceptance of  payment,  therefor^,  by  the  plaintiffs,  or  enforcing 
its  collection  by  action,  while  holding  the  note,  would,  I 
apprehend,  as  matter  of  law,  operate  to  pay  and  extinguish 
the  note.  But  the  plaintiffs  failed  entirely  to  obtain  satis- 
faction of  their  debt,  by  their  action  upon  the  account.  This 
the  record  established  conclusively.  It  established  also,  con- 
clusively, that  the  plaintiffs  had  no  right  of  action  upon  the 
account.  But  did  it  establish,  as  matter  of  law,  that  the 
plaintiffs  had  no  right  of  action  upon  the  note  ?  Clearly  not. 
Suppose,  as  appears  from  the  record,  that  the  plaintiffs  were 
defeated  in  that  action,  on  the  ground  that  there  was  no  such 
transaction  as  the  alleged  sale,  and  no  account  in  fact  be- 
tween Goodwin  and  the  defendant,  at  any  time.  How  would 
this  affect  the  note,  in  the  hands  of  bana  fide  holders  ?  The 
note,  it  is  quite  obvious,  might  be  entirely  good  in  such 
hands,  even  if  it  had  no  consideration.  A  judgment,  to  the 
effect  that  the  account  was  a  mere  pretended  claim,  and  never 
had  any  validity,  would  not  prove  conclusively,  even  if  it 
tended  to  prove,  that  the  note  was  never  executed  and  de- 
livered. Indeed,  as  has  been  before  remarked,  the  execution 
and  delivery  of  the  note,  by  the  defendant,  seem  not  to  have 
been  disputed  upon  this  trial.  A  judgment,  to  constitute  a 
bar,  must,  as  all  the  cases  agree,  be  upon  the  very  point  in 
issue.  Both  actions  must  be  in  substance  and  in  point  of 
law  identical,  and  the  same  evidence  admissible,  and  to  some 
extent  controlling  in  both.     {Miller  v.  Manice^  6  Hillj  114. 
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1  Smith's  Lead.  Cos.  n.  443,  545.  C.  &  H,  Notes,  '832, 
833,  834.)  But  if  the  second  action  involves  no  inquiry  into 
the  merits  of  the  former  judgment,  and  is  sustainable  on 
grounds  entirely  independent  of  such  former  judgment,  it  is 
not  barred.  That  is  precisely  the  case  here.  The  trial  of 
the  former  action  involved  the  inquiry  whether  there  ever  was 
in  fact  any  such  transaction  or  account  between  Goodwin  and 
the  defendant  as  the  plaintiffs  alleged  in  their  complaint,  and 
the  verdict  and  judgment  determined  that  issue  conclusively 
in  the  defendant's  favor.  The  only  material  inquiries  in  this 
action  were — 1st,  whether  the  defendant  made  and  delivered 
the  note  to  Goodwin;  and  2d,  whether  the  plaintiffs  took 
it  in  the  usual  course  of  deal  before  it  fell  due.  If  this  was 
so,  it  was  wholly  immaterial,  so  far  as  the  rights  of  the  plain- 
tiffis  were  concerned,  whether  there  was  ever  any  bargain  and 
sale,  or  any  subsisting  account,  between  Goodwin  and  the 
defendant  or  not.  The  point  determined  by  the  judgment 
was  wholly  immaterial,  upon  either  of  these  issues,  and  was 
incompetent  evidence  to  establish  a  bar. 

It  is  not  claimed  on  the  part  of  the  defendant  that  the 
plaintiffs,  by  taking  an  assignment  of  the  account  and  at- 
tempting to  coUect  it,  have  waived  any  of  their  rights,  as 
"bona  fide  holders  of  the  note,  and  placed  themselves  in  the 
same  situation  in  respect  to  it  that  Goodwin,  the  payee, 
would  have  occupied  had  he  been  plaintiff;  nor  do  I  see 
any  ground  upon  which  the  assignment  and  action  could  pro- 
duce any  such  legal  result.  The  defense  rests  simply  upon 
the  estoppel,  by  the  record  of  the  former  judgment,  and  as 
this  created  no  estoppel,  and  the  evidence,  independent  of  it, 
made  out  a  clear  case  for  the  plaintiffs,  a  verdict  should  have 
been  ordered  in  their  favor  instead  of  for  the  defendants. 
There  must  therefore  be  a  new  trial,  with  costs  to  abide 
the  event. 

[MoNROB  Gbnbbal  TebX|  March  4,  1861.  Smithy  Knox  and  Johnson^ 
Jwtices.] 
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Where  one  agrees  to  sell  and  deliver  a  crop  of  corn,  in  "  merchantable  order," 
be  is  boand  to  deliver  sound  and  ripe  com,  and  the  vendee  is  not  bound  to 
accept  any  other. 

In  every  executory  contract  for  the  future  sale  and  delivery  of  articles  of  mer- 
chandise, the  law  will  imply  an  agreement  that  the  property  bargained  for 
shall  be  of  merchantable  quality. 

Where  the  defendant,  by  a  written  contract,  agreed  to  sell  and  deliver  to  S.  d& 
M.  his  crop  of  com  then  growing  on  about  thirty  acres  of  ground,  to  be  de- 
livered "in  merchantable  order,"  at  a  specified  price;  ffeld  that  he  was 
bound  to  deliver  all  the  merchantable  com  that  grew  on  the  thirty  acres, 
and  no  more. 

And  the  defendant,  claiming  the  right  to  deliver  the  whole  crop,  although 
three-fourths  of  it  was  conceded  to  have  been  of  unmerchantable  quality, 
having  tendered  the  good  and  bad  together,  without  proposing  or  offering 
to  deliver  any,  except  In  that  way,  H  wtu  KM  that  this  was  not  a  proper 
tender  or  offer  of  performance ;  and  that  the  purchasers  were  not  bound  to 
receive  the  com  tendered  in  fulfillment  of  the  agreement,  but  might  treat 
the  contract  as  broken,  and  bring  their  action  to  recover  the  damages  they, 
had  sustained. 

BMt  furthet't  that  what  the  plaintiff  was  entitled  to  recover,  in  such  action, 
as  damages,  was  the  difference  between  the  contract  price  and  the  market 
value  of  the  merchantable  corn  growing  on  that  piece  of  ground,  at  th^  time 
it  should  have  been  delivered,  together  with  the  amount  advanced,  on  the 
contract,  and  interest  thereoa 

APPEAL  by  the  defendant  from  a  judgment  entered  upon 
the  verdict  of  a  jury.  The  action  was  founded  upon  a 
contract  of  the  defendant  for  the  sale  to  Smith  &  Mathews 
of  his  crop  of  com  of  the  year  1858.  The  plaintiff  is  the  as-* 
signee^of  the  contract  from  Smith  &  Mathews,  and  sues  for 
damages  for  the  non-delivery  of  the  com,  pursuant  to  the 
contract. 

The  contract  was  in  writing,  and  is  as  follows  : 
"  $50.  Beceived  from  Smith  &  Mathews  fifty  dollars  on 
account  of  my  crop  of  com,  now  growing  on  about  thirty 
acres  of  ground,  to  be  delivered  to  them  in  Bochester,  in 
merchantable  order,  any  time  after  the  first  day  of  January 
next^  and  before  the  first  day  of  May  next,  at  fifty  cents 
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per  bushel  of  sixty  pounds.      Dated  Bochester^  August 
26th,  1858. 

(Signed)  Enos  Gantard." 

The  defendant,  in  his  answer,  alleged  a  tender  and  refusal 
of  the  com. 

It  was  proved  that  the  crop  of  com  which  grew  upon  the 
thirty  acres  of  land  mentioned  in  the  contract,  was  not  well 
ripened  ;  that  the  whole  crop  amounted  to  six  hundred  bush* 
els,  of  which  only  about  one-fourth  was  sound  and  well 
ripened.  The  defendant,  in  March,  1859,  offered  to  deliver 
the  com  to  Smith  &  Mathews,  at  Bochester,  but  they  re- 
fused to  receive  it,  on  the  ground  that  by  the  terms  of  the 
contract  the  defendant  was  bound  to  deliver  sound  and  well 
ripened  com,  and  in  good  order.  Some  testimony  was  given 
by  the  plaintiff  tending  to  show  that  the  com  offered  to  be 
delivered  by  the  defendant  was  not  in  good  order,  but  was 
wet  and  dirty.  But  the  testimony  on  the  part  of  the  defend- 
ant clearly  proved  that  the  com  was  well  cured  and  dry,  and 
in  good  order.  Ther^  was  testimony  on  both  sides  as  to  the 
meaning  of  the  term  merchantable  order.  Smith,  one  of  the 
firm  of  Smith  &  Mathews,  and  the  only  witness  for  the  plain- 
ti^Gs  on  that  point,  testified  that  by  the  term  merchantable 
order,  is  meant  clean,  sound  and  dry  com.  Several  witnesses 
on  the  part  of  the  defendant,  and  who  were  dealers  in  com, 
testified  that  by  the  term  merchantable  order,  is  meant  com 
which  is  dry  and  clean,  and  that  unripe  com,  if  clean  and 
dry,  is  in  merchantable  order.  The  judge,  however,  ruled 
and  decided  that  by  the  terms  of  the  contract,  the  defendant 
was  bound  to  deliver  sound  and  ripe  com,  and  the  plaintiff 
was  not  bound  to  receive  any  other.  The  plaintiff  proved 
the  price  of  com  to  have  been,  on  the  first  of  May,  1859,  75 
to  78  cents  per  bushel.  The  jury  rendered  a  verdict  of 
$14414  in  favor  of  the  plaintiff.  The  defendant  excepted 
to  the  rulings  of  the  court,  and  appealed  to  the  general  term 
from  the  judgment  rendered  upon  the  verdict. 
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D.  C.  EydCy  for  the  appellant. 
Angle  <k  Trimmer^  for  the  respondent. 

By  the  Courtj  Johnbon,  J.  The  judge  was  clearly  right 
at  the  circuit,  in  his  construction  of  the  contract.  Com,  to 
be  in  "  good  merchantable  order,"  must  be  of  good  merchant- 
able quality.  Any  other  construction  would  lead  to  the 
palpable  absurdity  of  holding  an  article  to  be  in  good  mer- 
chantable order,  which  had  no  merchantable  quality  belong- 
ing to  it.  One  of  the  principal  definitions  of  the  term  order 
is,  "  proper  state."  This  includes  the  intrinsic  or  organic 
condition  of  the  thing  itself,  as  well  as  its  extrinsic  or  acci- 
dental relations  to  other  things.  To  say  that  a  person  is  in 
good  order,  is  equivalent  to  saying  that  he  is  in  a  sound  and 
healthy  condition.  And  so,  to  say  of  articles  bought  and 
sold  in  market  that  they  are  in  good  order,  or  in  good  mer- 
chantable order,  is  to  affirm  that  they  are  in  all  respects  arti- 
cles of  that  character  and  quality. 

But  if  this  were  otherwise,  and  it  could  be  reasonably  held 
that  the  express  stipulations  of  the  contract  had  reference 
only  to  the  relative,  and  not  to  the  inherent,  order  or  condi- 
tion of  the  com,  it  could  make  no  difference  in  a  case  like 
this.  The  law  clearly  would  imply  an  agreement  that  the 
com  bargained  for  was  to  be  of  merchantable  quality.  This 
is  implied  in  every  executory  contract  for  the  future  sale  and 
delivery  of  all  articles  of  merchandise.  (2  Kenfa  Com.  479, 
3d  ed,  Cowen'a  Tr,  316,  317, 2d  ed.  Gallagher  v.  Waringy 
9  Wend.  28,  per  Nelson,  J.  Hart  v.  Wright,  17  id.  277, 
per  Cowen,  J.)  In  Sprague  v.  Blake,  (20  id.  61,)  Cowen, 
J.,  at  page  64,  lays  down  the  same  rule.  That  was  the  case 
of  an  agreement  to  sell  the  whole  of  a  certain  crop  of  wheat. 
By  the  terms  of  the  agreement  the  wheat  was  to  be  merchant- 
able. But  Cowen,  J.,  in  his  opinion,  says,  "  that  is  under- 
stood of  every  such  contract,  even  without  express  terms, 
while  it  is  executory." 
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The  rule  seems  to  be  difietent,  in  this  state  at  least,  in  re- 
gard to  present  sales  when  there  is  an  opportunity  of  inspec- 
tion by  the  purchaser,  or  sales  by  sample. 

In  any  view  of  the  case,  therefore,  this  was,  in  law,  an 
agreement  to  sell  and  deliver  all  the  crop  specified,  which 
should  come  to  maturity,  so  as  to  be  merchantable  com.  If 
the  defendant  had  tendered  the  merchantable  com,  which 
grew  on  the  thirty  acres,  he  would  have  fulfilled  on  his  part, 
and  no  action  could  have  been  maintained  against  him,  for 
damages  merely,  whether  the  quantity  turned  out  to  be  one 
hundred  or  one  thousand  bushels.  He  was  bound  to  deliver 
all  the  merchantable  com  that  grew  on  the  thirty  acres,  and 
no  more.  But  he  claimed  the  right  to  deliver  the  whole 
crop,  three-fourths  of  which  is  conceded  to  have  been  of  un- 
merchantable quality,  tendering  the  good  and  bad  together, 
and  did  not  propose,  or  offer,  to  deliver  any,  except  in  that 
way.  This  was  clearly  no  tender  or  offer  of  performance,  and 
the  purchasers  were  not  bound  to  receive  the  com  tendered 
in  fulfillment  of  the  agreement,  but  might,  as  they  did,  treat 
the  contract  as  broken,  and  bring  their  action  to  recover  the 
damages  they  had  sustained. 

It  is  claimed  by  the  defendant's  counsel,  that  the  recovery 
is  for  too  much,  in  any  aspect  of  the  case.  What  the  plain- 
tiff  was  entitled  to  rteover,  as  damages,  was  the  difference 
between  the  contract  price,  and  the  market  value,  of  the 
merchantable  com  growing  on  that  piece  of  ground,  at  the 
time  it  should  have  been  delivered,  together  with  the  amount 
advanced  on  the  contract,  and  interest  thereon. 

The  defendant  did  not  guaranty,  by  his  contract,  that  the 
crop  should  mature,  so  as  to  yield  any  definite  number  of 
bushels  of  merchantable  com,  and  he  is  only  liable  for  neg- 
lecting or  refusing  to  deUver  the  portion  which  proved  to  be 
of  merchantable  quality. 

Upon  this  hypothesis,  however,  I  do  not  see  that  the  re- 
covery is  for  any  greater  sum  than  is  warranted  by  the  evi- 
dence.   The  jury  would  have  been  warranted  in  finding  that 
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the  quantity  of  merchantable  com,  from  that  thirty  acres, 
was  at  least  300  bushels,  and  that  the  difference  between  the 
contract,  and  the  market  price,  was  twenty-eight  cents. 
This,  together  with  the  amount  advanced  at  the  time  of  en- 
tering into  the  contract,  with  interest  thereon,  would,  in  the 
aggregate,  fall  only  a  trifle  short  of  the  amount  of  the  ver- 
dict. The  jury  may  have  found  that  something  over  one- 
fourth  of  the  crop  was  merchantable  com,  as  the  evidence 
was  only  an  estimate  of  the  proportion,  and  in  no  respect  so 
certain  or  exact  as  to  confine  the  jury  specifically  to  that  pro* 
portion.    The  judgment  must  therefore  be  affirmed. 

MoHBOB  Gbnbb^  Tbbm,  March  4,  1861.    Smiih,  Knox  and  Johnum, 
JosticM.] 


MoLAuaHLiK  v8.  McGovEBisr. 

One  who  has,  by  an  inBtmment  indorsed  npon  a  lease,  guarantied  the  folfi]]- 
ment  of  the  covenants  in  the  lease  by  the  lessees,  is  bound  by  his  guaranty, 
although  the  lease  is  executed  by  only  one  of  the  lessees ;  where  it  appears 
that  both  lessees  occupied  the  demised  premises,  and  had  possession  of  all 
the  personal  property  mentioned  in  the  lease,  for  the  whole  term. 

rIS  was  an  action  upon  a  special  contract  of  guaranty. 
The  complaint  alleges,  that  ^^  on  the  20th  day  of  De- 
cember, 1854,  by  a  lease  of  that  date,  the  plaintiff  leased  and 
rented  to  Thomas  Beynolds  and  Patrick  Tague  &c.,  his 
farm  &c.,  and  certain  articles  of  personal  property,  for  five 
years,  at  $200  per  year,  payable  on  or  before  the  15th  day 
of  November  in  each  year.  That  Reynolds  and  Tague  by 
said  lease  promised  to  pay  the  plaintiff,  for  the  use  of  said 
farm  &c.,  the  said  sum  of  $200,  on  or  before  the  15th  of  No- 
vember in  each  year.  That  Beynolds  and  Tague  took  pos- 
session &c.,  and  entered  upon  the  enjoyment  and  execution 
of  the  lease  or  agreement  &c.,  and  have  continued  to  occupy 
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and  enjoy  the  same  &c.y  and  still  occupy  and  enjoy  the  same/' 
&c.  That  the  defendant  signed  the  following  agreement  or 
guaranty : 

"  Florence,  Dec.  20, 1854. 

For  value  received,  I  hereby  guaranty  the  fulfillment  on 
the  part  of  said  Beynolds  and  Tague  for  the  part  of  this 
agreement  to  be  performed  or  kept  by  them :  as  witness  my 
hand  and  seal/' 

That  said  Beynolds  and  Tague  have  not  kept,  performed 
and  observed  the  terms  of  said  lease  and  agreement  as  by 
them  promised  as  aforesaid  to  be  kept  and  observed,  but 
have  not  paid  as  they  agreed,  &c.  That  Beynolds  and  Tague 
being  in  default  as  aforesaid,  and  not  fulfilling  their  agree- 
ment as  by  them  promised  and  agreed,  the  defendant  by 
virtue  of  his  covenant  and  promise  so  made  as  aforesaid,  and 
above  set  forth,  became  thereby  obliged  and  liable  to  pay  the 
same.  Wherefore,  by  reason  of  the  said  severed  premises  as 
aforesaid,  the  said  plaintiff  brings  suit,  &c.  The  answer  de- 
nied  the  complaint  and  set  up  special  matters. 

The  cause  was  tried  by  a  referee,  who  found  the  following 
facts  :  That  the  said  lease  from  the  plaintiff  to  Beynolds 
and  Tague  was  signed,  by  the  plaintiff  &nd  Beynolds  on  the 
20th  day  of  September,  1854,  and  that  the  defendant,  at  the 
same  time,  made  and  executed  the  guaranty  upon  which  this 
action  is  brought.  That  said  Beynolds  and  Tague  occupied 
the  farm,  and  had  the  possession  of  the  personal  property 
mentioned  in  said  lease,  from  March,  1855,  to  March,  1860. 
That  the  sum  of  $200,  the  rent  for  the  last  year,  was  due  to 
the  plaintiff  from  said  Beynolds  and  Tague  on  the  15th  day 
of  November,  1859.  That  after  the  same  became  due,  and 
before  the  commencement  of  this  action,  the  plaintiff  de- 
manded said  rent  of  Beynolds  and  Tague ;  that  they  did  not 
pay  the  same,  and  the  plaintiff  notified  the  defendant  of  its 
non-rpayment,  and  demanded  payment  of  the  same  from  the 
defendant  before  the  commencement  of  this  action,  and  that 
the  sum  of  $200  and  interest  from  November  15th^  1859,  is 
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still  due  to  the  plaintiff  for  said  last  year's  rent.  And  said 
referee  further  found,  as  matter  of  fact,  that  Patrick  Tague, 
one  of  the  lessees  in  said  lease  named,  did  not  execute  said 
lease,  and  that  his  assent  to  be  bound  thereby  as  a  party 
thereto  was  not  proved.  That  the  acts  of  the  said  Beynolds 
and  Tague  did  not  constitute  an  execution  of  said  lease  on 
the  part  of  Tague.  That  said  guaranty,  so  executed  by  the 
defendant,  was  not  a  legal  and  binding  obligation  upon  him, 
and  that  the  plaintiff  was  not  entitled  to  recover  against  the 
defendant  upon  the  same,  in  this  action.  That  the  plaintiff 
had  not  sustained  his  cause  of  action  against  the  defendant 
by  his  proofs,  and  that  his  complaint  should  be  dismissed 
with  costs.  To  which  findings  and  conclusions  the  plaintiff 
separately  excepted  Upon  the  said  report,  judgment  was 
entered  on  the  22d  day  of  September,  1860,  in  favor  of  the 
defendant  and  against  the  plaintiff  for  $70.61  costs  of  suit ; 
and  the  plaintiff  appealed  from  the  judgment. 

K.  Carroll f  for  the  appellant. 

Mr.  Southworthy  for  the  respondent. 

By  the  Court,  Bacon,  P.  J.  I  am  inclined  to  think  that 
the  learned  referee  erred  in  his  conclusions  of  law  that  the 
guaranty  of  the  defendant,  upon  which  the  recovery  was 
sought  in  this  ccu^e,  was  not  a  legal  and  binding  obligation 
upon  him.  This  conclusion  evidently  proceeds  from  the  fact, 
as  found,  that  one  of  the  lessees  did  not  execute  the  lease, 
although  it  was  abundantly  proved  that  both  occupied  the 
farm,  and  had  possession  of  all  the  personal  property  men- 
tioned in  the  lease,  for  the  entire  tenn  covered  by  the  l^se. 
The  instrument  signed  by  the  defendant  is  an  undertaking 
that  the  lessees  shall  fulfill  their  part  of  the  agreement  to  be 
performed  or  kept  by  them,  and  is  indorsed  upon  the  instru- 
ment which  stipulates  for  the  performance  of  certain  engage- 
ments in  their  behalf.    Is  not  this  a  good  undertaking, 
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althongh  the  principal  contract  is  imperfectly  executed,  or 
even  conceding  that  it  could  not  be  fully  enforced  against  the 
principal  parties  ?  It  seems  to  me  that  it  is.  Nothing  is 
clearer  than  that  a  collateral  contract  may  sometimes  be  re- 
covered upon  ^hen  the  principal  one  to  which  it  is  auxiliary 
is  entirely  incapable  of  enforcement.  Thus  in  an  action  on 
the  guaranty  of  a  promissory  note,  it  is  unnecessary  to  prove 
the  signature  of  the  maker,  and  the  reason,  as  given  by  Sto* 
ry,  is  that  such  guaranty  or  indorsement  by  implication  im- 
ports that  the  antecedent  names  on  the  note  are  genuine,  and 
that  the  party  subsequently  indorsing  and  transferring  the 
paper  has  a  good  title  which  he  transfers.  {Story  on  Bills 
of  Exch.  §  225.)  If,  consequently,  it  should  turn  out  that 
the  name  of  the  maker  was  forged,  this,  I  apprehend,  will 
not  discharge  the  indorser  or  guarantor.  Indeed,  this  precise 
proposition  is  affirmed  by  Selden,  J.  in  Erwin  v.  Downs j  (15 
N.  T.  Rep,  576,)  on  the  authority  of  Coggill  v.  Am.  Exch. 
Banky  (1  Comet.  113.)  This  last  case  does  not  however  hold 
this  precise  proposition ;  but  it  does  declare  what  is  perhaps 
in  principle  equivalent  to  it,  to  wit,  that  if  the  maker  of  a 
note  puts  it  in  circulation  with  a  forged  indorsement  of  the 
name  of  the  payee  upon  it,  a  bona  fide  holder  may  sue  and 
recover  against  the  maker  as  upon  a  note  payable  to  bearer. 
The  principle  which  will  allow  a  recovery  against  the  guar- 
antor of  a  forged  note,  will  surely  permit  a  recovery  against 
the  guarantor  upon  this  imperfectly  executed  lease.  The 
case  of  the  note  is  much  the  strongest  of  the  two,  for  a  name  t\ 
forged  is  no  name  whatever,  and  the  note,  as  to  any  legal  ' 

operation,  is  no  better  than  blank  paper,  and  yet  the  party 
indorsing  it  is  held  to  the  liability  he,  by  the  mere  act  of  in- 
dorsing, has  assumed. 

Then  again  there  is  a  class  of  cases  where  a  guarantor  may 
be  held,  although  no  suit  whatever  can  he  maintained  on  the 
original  debt,  and  not  unfrequently  where  the  guaranty  was 
obtained  for  the  very  reason  that  the  principal  debt  could  not 
be  enforced  by  law.    Such  are  the  cases  where  the  guarantor 
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undertakes  to  be  responsible  for  goods  to  be  supplied  to  a 
married  woman^  or  when  they  are  sold  to  an  infant,  not  being 
necessaries ;  and  it  is  quite  elementary  that  the  guarantor  of 
a  principal  contract  which  is  wholly  void,  is  yet  bound  by  his 
undertaking  if  perfect  in  itself,  and  having  an  adequate  con- 
sideration to  support  it.  Erwin  v.  Dovms  {cited  supra)  is  a 
decisive  authority  to  this  effect.  There  a  recovery  was  had 
against  the  indorsers  of  the  note  of  two  married  women,  al- 
though the  note  was  utterly  void.  Selden,  J.  says,  "  when 
the  defendant  indorsed  the  note,  he  impliedly  contracted  that 
the  makers  were  competent  to  contract,  and  had  legally  con-- 
tractedy  the  obligation  which  they  assumed." 

The  defendant's  counsel  seems  to  suppose  that  this  obliga- 
tion cannot  be  enforced  against  the  guarantor,  because  he 
could  not  call  upon  the  party  who  did  not  sign  the  lease,  for 
any  indemnity.  If  this  were  so,  I  do  not  clearly  see  how  that 
would  discharge  his  obligation  to  see  that  the  agreements  in 
the  lease  should  be  performed.  But  I  think  the  proposition 
is  not  sound,  for  Littleton  clearly  lays  down  the  law  to  be, 
that  if  a  lease  by  indenture  to  two  lessees  be  executed,  and 
one  of  them  only  signs  the  counterpart,  but  the  other  enters 
and  agrees  to  the  lease,  the  latter  can  be  charged  in  covenant 
for  a  sum  he  was  bound  to  pay  the  lessor  in  case  certain  con- 
ditions were  not  performed,  because  he  accepted  the  lease. 
(Co.  Liu.  231,  a.)  The  lessor,  then,  could  unquestionably 
have  enforced  the  condition  of  this  lease  as  to  both  the  les- 
sees named  in  it,  they  both  having  entered  and  occupied  the 
premises  during  the  term,  and  if  so,  the  remedy  over  of  the 
guarantor  is  equally  effective. 

What  is  the  obligation  assumed  by  the  defendant  in  this 
case  ?  It  is  not  that  Beynolds  and  Tague  shall  execute  the 
lease,  but  that  they  shall  fulfill  the  engagements  contained 
in  the  instrument  upon  which  his  guaranty  was  indorsed. 
So  that  in  this  aspect  of  his  undertaking,  and  this  is  its  lit- 
eral language  and  fair  import,  it  does  not  seem  to  be  essen- 
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tial  to  the  validity  of  his  covenant,  that  the  lease  shoiQd  be 
executed  at  all  by  the  lessees. 

The  paper  purported  to  set  forth  the  precise  extent  and 
measure  of  their  obligation,  and  that  was  the  measure  also 
of  his  undertaking,  and  to  that  extent  he  guarantees  per- 
formance. 

To  meet  the  precise  case  as  disclosed  on  the  trial  an 
amendment  of  the  pleadings  may  be  necessary,  and  this 
may  be  done  as  well  upon  the  trial  as  by  an  application  to 
the  court. 

For  the  above  reasons,  my  opinion  is  that  the  referee  erred 
in  nonsuiting  the  plaintiff,  and  that  there  must  be  a  new 
trial,  with  costs  to  abide  the  event. 


[Ohondaoa   Gbveeal    Tbbx,  July  2,  1861. 
Morgan,  Justices.] 


Bacon^  AUen,  MuBm  and 
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An  insuranoe  company  is  chargeable  with  knowledge  of  all  the  fitcts  stated  by 
an  applicant  for  insurance,  to  the  company's  agent,  respecting  the  appli- 
cant's title  and  interest  in  the  insured  premises.  And  if  the  applicant,  on 
applying  to  such  agent,  for  insurance,  truly  states  to  him  the  real  condition 
of  the  property,  he  cannot  be  held  to  have  made  any  misstatement,  or  prac- 
ticed any  concealment  in  reference  to  the  company,  notwithstanding  the 
written  application  Taries  ftom  such  statement. 

Among  the  conditions  and  stipulations  attached  to  a  policy  of  insurance,  and 
subject  to  which  it  was  issued  and  received,  were  the  following :  All  persons 
sustaining  damage  by  fire  were  forthwith  to  give  notice  to  the  company, 
and  within  forty  days  they  were  to  "ddiverinK  particular  account"  of 
such  loss  or  damage.  Losses  were  payable  by  the  company  within  three 
months  after  the  loss  should  have  been  ascertained  and  proved  and  the 
statement  made  as  above.  Then  followed  this  clause:  "All  cofMMifiica" 
tunu  and  notices  to  the  company  must  be  post  paid  and  directed  to  the  sec- 
retary, at  C."  The  statement  of  the  loss  was  made  out,  sworn  to,  and 
deposited  in  the  post  office,  inclosed  in  a  sealed  envelope,  postage  paid, 
and  tddrwsed  to  the  secretary  of  the  company  at  C,  but  was  iMTer  recall^ 
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by  the  company.  Bdd  that  the  condition  requiriDg  the  insured  to  "  de- 
liver in  "  the  statement  of  loss  within  forty  days  was  a  positive  requirement 
of  the  policy  on  that  particular  subject,  which  could  not  be  deemed  super- 
seded or  nullified  by  the  general  direction  to  forward  communications  and 
notices  by  mail ;  and  that  in  sending  such  statement  by  mail,  the  insured 
had  not  complied  with  the  conditions  of  the  policy. 

ON  the  16th  of  April,  1855,  the  defendant  insured  the 
plaintiiF  ftgainst  fire  for  five  years  from  April  9,  1855,  in 
the  sum  of  ^1000.  In  the  conditions  annexed  to  the  policy 
it  was  prbvided  that  when  applications  were  filled  out  by  the 
agent  of  the  company,  the  company  would  be  bound*  by  the 
survey ;  that  if  the  applicant  make  any  misrepresentation  or 
concealment  or  misstate  his  own  interest  in  the  property ^  the 
insurance  should  be  void ;  that  persons  sustaining  loss  should 
forthwith  give  notice,  and  within  forty  days  deliver  in  a  par- 
ticular  account  of  such  loss)  signed  and  verified ;  that  all 
communications  and  notices  to  the  company  must  be  post 
paid  and  directed  to  the  secretary^  at  Canajoharie,  &c. 
January  9, 1858,  the  house  was  burned,  and  the  damage  was 
$1300.  The  plaintiff  gave  due  notice  of  the  loss,  and  on  the 
15th  day  of  February,  1858,  made  the  sworn  statement  of 
the  particular  account  of  the  loss  as  required,  and  left  it  with 
his  counsel  to  be  by  him  forwarded  to  the  company.  The 
counsel  regarding  the  statement  of  the  account  of  the  loss  as 
a  communication  to  be  m^de  to  the  company ,  sent  it  by  mail 
to  the  secretary  of  the  company,  at  Canajoharie,  as  directed 
in  the  conditions  annexed  to  the  policy.  The  company  never 
received  it.  The  house  was  built  by  the  plaintiff,  on  land  held 
under  a  contract,  for  the  purchase  thereof,  from  one  Le  Bay 
de  Chaumont,  which  land  was  not  fully  paid  for.  There 
were  arrears  due  from  the  plaintiff  upon  the  contract,  and 
no  deed  was  due  or  demandable  until  further  payment.  The 
application  was  signed  by  the  plaintiff  and  contained  these 
words :  "  The  above  property  is  situated  in  the  village  of  Car-' 
thage,  and  is  owned  and  occupied  by  me''  This  statement- 
was  written  by  the  defendant's  agent,  after  he  had  been  told 
the  true  state  of  the  title,  and  had  been  shown  the  contract 
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between  Le  Bay  de  Chaumont  and  the  plaintiff  for  the  sale 
and  purchase  of  the  premises.  The  defendant  refused  to 
pay,  on  two  grounds,  viz :  1st.  The  plaintiff's  misstatement 
of  his  interest  in  the  property.  2d.  The  plaintiff's  failure  to 
furnish  to  the  company  the  particular  account  of  the  loss,  as 
required  by  the  conditions  of  insurance. 

The  motion  here  was  to  overrule  these  two  objections  and 
order  judgment  for  $1175  and  costs,  upon  a  special  yerdict 
finding  the  foregoing  facts. 

J.  F.  Starbuckj  for  the  plaintiff. 

F.  W.  Hubbardj  for  the  defendant. 

By  the  Courts  Bacon,  P.  J.  Two  questions  only  arise  in 
this  case,  and  are  urged  by  the  counsel  for  the  defendant  as  a 
bar  to  the  recovery — 1st,  as  to  the  omission  of  the  plaintiff 
to  state  truly  his  title  and  interest  in  the  insured  premises ; 
and  2d,  his  failure  to  serve  a  sufficient  notice  of  the  proof  of 
his  loss,  as  required  by  the  policy. 

As  to  the  first  ground,  it  has  already  been  decided  by  the 
general  term  in  this  district  that  knowledge  in  the  agent  by 
whom  the  insurance  is  agreed  to  be  made,  and  who  takes  and 
fills  out  the  applications,  of  the  existence  of  incumbrances 
upon  the  title,  or  of  prior  insurances,  is  knowledge  on  the 
part  of  the  company.  The  case  of  Ames  v.  N.  T.  Union 
Insurance  Co.  (14  N,  T,  Sep,  263)  is  in  principle  precisely 
like  this,  and  the  same  doctrine  is  held  in  several  other  cases ; 
the  common  ground  upon  which  they  proceed  being  that  the 
company  is  chargeable  with  knowledge  of  all  the  facts  stated 
by  the  applicant  for  insurance  to  the  agent,  and  he  having 
truly  stated  to  the  agent  the  real  condition  of  the  property, 
cannot  be  held  to  have  made  any  misstatement  or  practiced 
any  concealment  in  reference  to  the  company.  Such  was  the 
case  here,  as  the  testimony  discloses,  and  the  first  objection 
is  thus  oisposed  of. 
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The  second  has  a  more  serious  aspect,  and  I  am  inclined 
to  think  is  a  fatal  bar  to  the  recovery.  Among  the  condi- 
tions  and  stipulations  attached  to  the  policy  in  this  case,  and 
subject  to  -which  it  was  issued  and  received,  are  the  following : 
All  persons  sustaining  damage  or  loss  by  fire  are  forthwith 
to  give  notice  to  the  company,  and  within  forty  days  are  to 
"deliver  in  a  particular  account"  of  such  loss  or  damage. 
Losses  are  payable  by  the  company  within  three  months  after 
the  loss  shall  have  been  ascertained  and  proved  and  the  state- 
ment made  as  above.  Then  follows  this  clause:  ^^AU  com" 
munication9  and  notices  to  the  company  must  be  post  paid 
and  directed  to  the  secretary  at  Canajoharie,  N.  Y." 

The  statement  of  the  loss,  in  this  case,  was  made  out  and 
sworn  to  and  then  deposited  in  the  post  office  at  Carthage, 
Jefferson  county,  inclosed  in  a  sealed  envelope,  postage  paid, 
and  addressed  to  the  secretary  of  the  defendant  at  Canajo- 
harie. This  statement  was  never  received  by  the  company. 
The  counjsel  for  the  plaintiff  insists  that  this  was  a  compli- 
ance with  the  condition  of  the  policy,  being,  in  the  words  of 
the  clause,  a  ^^conununication"  which  the  insured  was  au- 
thorized thus  to  transmit.  He  claims  that  the  object  of  the 
statement  being  to  communicate  information  which  the  com- 
pany called  for,  it  comes  within  the  precise  definition  of  that 
word ;  and  that  if  there  is  any  ambiguity  about  it,  the  inter- 
pretation is  to  be  most  strongly  against  the  party  using  it, 
and  most  favorably  for  the  party  to  whom  the  word  is  given 
to  construe,  in  accordance  with  the  approved  maxim,  "verba 
fortiua  accipiuntur  contra  proferentem."  There  is  force  in 
this  consideration,  and  I  am  not  sure  that  if  this  clause  in 
the  policy  stood  alone,  and  nothing  else  had  been  said  in  con- 
nection with  the  statement  which  the  insured  was  to  furnish, 
we  should  not  be  bound  to  give  it  that  construction.  But 
the  difficulty  is  that  there  is  another  condition  specifically 
pointing  to  this  very  statement  or  account,  and  which  re- 
quires the  party  to  "deliver  it  in"  to  the  company  within  forty 
days  after  the  loss  has  occurred. 
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This  is  a  positive  requisition  in  respect  to  the  very  thing 
which  the  party  undertook  to  do  by  transmitting  his  papers 
by  mail,  and  it  seems  to  me  it  can  only  be  met  by  an  actual 
delivery  to  some  officer  of  the  company,  at  its  place  of  busi- 
ness. A  party  may  doubtless,  if  he  chooses  to  run  the  risk, 
send  his  proofs  by  mail,  and  if  they  are  received  without  objec- 
tion, all  wiU  be  well.  Such  was  the  case  of  Bumstead  v. 
Dividend  Mvt.  Ins.  Co.  (2  Kern.  81,)  where  proofs  were  thus 
transmitted  and  shown  to  have  been  received  by  the  company. 
A  positive  requirement  of  the  policy  on  the  very  subject 
in  question,  can  hardly  be  deemed  superseded  or  nullified  by 
a  general  direction  to  forward  communications  and  notices 
by  mail,  and  which  would  very  well  apply  to  the  first  infor- 
mal  and  preliminary  notice  of  loss,  and  as  a  direction  to 
agents  in  their  multifarious  communications  to  the  company. 

To  uphold  the  construction  of  the  plaintiff  would  render 
the  first  condition  whoUy  nugatory,  and  no  rule  of  interpre- 
tation will  authorize  or  require  this.  We  must  give  effect 
to  both  clauses,  if  possible,  so  that  both  may  stand,  and  we 
have  seen  that  there  is  abundant  room  for  both  to  operate 
and  be  effective.  To  allow  a  mere  proof  of  service  by  mail 
would  be  exceedingly  unsafe  for  insurance  companies,  and  it 
will  hardly  be  presumed,  in  the  absence  of  an  explicit  authori- 
zation on  their  part,  that  they  intended  any  such  thing  by  a 
general  direction  which  it  seems  to  be  clear  had  other  objects 
in  view,  and  can  be  satisfied  without  giving  it  so  loose  and 
wide  a  construction. 

Upon  the  whole,  although  greatly  disincUned  to  favor  tech- 
nical  defenses  on  the  part  of  insurance  companies,  to  meri- 
torious claims,  I  think  the  plaintiff  failed  to  comply  with  the 
conditions  of  the  policy  which  required  him  to  furnish  in 
season  due  proof  of  his  loss,  and  consequently  that  there 
must  be  judgment  in  this  case  for  the  defendant. 

[Ohovdaoa  Qehbbal  Tbbx,  July  2, 1861.  Bacon^  AUen;  3fuUin  and  Mbr^ 
ffCMf  Justices.] 
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Where  there  are  sereral  causes  of  action  embraced  in  the  same  complaint,  and 
the  recorery  appears  to  be  general,  parol  evidence  is  competent,  to  show 
upon  which  cause  or  causes  of  action  specified  the  trial  was  had  and  Judg- 
ment obtained  « 

Such  evidence  does  not  contradict  the  record,  unless  the  party  is  allowed  to 
show  that  the  Judgment  was  upon  a  cause  of  action  not  specified  in  the 
complaint. 

A  vessel,  while  engaged  in  carrying  freight  and  passengers  between  Buffalo 
and  Chicago,  touched  at  Cleveland,  Ohio,  where  she  was  sized  by  the  sher- 
iff, under  process  issued  out  of  the  superior  court  of  Cleveland,  at  the  suit 
of  one  Mc£.  upon  a  claim  against  the  boat,  under  certain  statutes  of  Ohio. 
To  effect  the  release  of  the  vessel  the  master  executed  a  bond,  under  the 
statute,  with  the  plaintiff  and  <^e  P.  as  sureties,  conditioned  for  the  return 
of  the  boat  to  satisfy  any  Judgment  upon  tho  claim  of  McE.,  or  in  default 
thereof,  for  its  payment.  The  boat  was  thereupon  released,  and  the  de- 
fendant, the  owner  of  the  boat,  being  informed  of  the  proceedings  of  the 
master,  employed  counsel  and  defended  the  suit  commenced  by  McE.,  on 
his  own  account.  Held^  1.  That  it  was  the  duty  of  the  master,  from  the 
necessity  of  the  case,  and  was  within  his  proper  power,  to  execute  tho 
bond,  and  thus  enable  the  vessel  to  proceed  on  its  way. 

2.  That  the  defendant  having  sanctioned  the  act  of  giving  the  bond,  as  soon 
as  it  came  to  his  knowledge,  and  proceeded  to  contest  and  defend  the  ac- 
tion in  which  the  bond  was  given,  this  aproval  and  ratification  of  the  exe- 
cution of  the  bond  was  equivalent  to  an  antecedent  authority  to  the  master. 

8.  That  if  the  statutes  under  which  the  vessel  was  seized  were  valid  as  to  the 
citizens  of  Ohio,  they  were  equally  valid  as  to  all  parties  litigating  in  the 
courts  of  Ohio  in  proceedings  founded  upon  them,  no  matter  where  such 
parties  resided. 

4.  That  the  proceedings  and  seizure  being,  for  aught  that  appeared,  regular, 
under  the  statutes  of  Ohio,  the  defendant,  by  appearing  and  defending  the 
action,  became  bound  by  the  Judgment  of  the  court  in  favor  of  the  validity  of 
the  plaintiff's  claim.  That  even  if  he  was  in  fact  a  bona  fide  purchaser,  so 
that  the  claim  upon  the  vessel  was  not  valid  as  against  him,  still  tho  Judg- 
ment would  be  binding,  as  long  as  it  remained  unreversed ;  inasmuch  as  the 
court  had  jurisdiction  of  the  subject  matter,  and  of  the  parties  to  the  action. 

5.  That  the  defendant  being  bound  by  the  Judgment  that  the  claim  of  McE., 
the  plaintiff  in  that  action,  against  the  vessel,  was  valid,  the  record  of  that 
judgment  was  conclusive  against  him,  in  an  action  by  the  plaintiff,  for  the 
reimbursement  of  money  he  had  been  compelled  to  pay  as  one  of  the  sure- 
ties in  the  bond. 

THIS  action  was  brought  to  recover  the  sum  of  $978.52 
paid  by  the  plaintiff  for  and  on  account  of  the  defend- 
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ant,  in  September,  1853.  In  1850,  the  defendant,  a  resident 
of  Buffalo,  New  York,  was  the  owner  of  the  steamboat  A.  D. 
Patchin,  whereof  one  Whittaker  was  master.  She  was  en- 
gaged in  ranning  from  Buffalo  to  Chicago.  In  August  of 
that  year,  while  on  a  voyage  from  Buffalo  to  Chicago,  full 
of  passengers  and  freight,  she  touched  at  Cleveland,  where 
she  was  seized  by  the  sheriff  of  Cuyahoga  county,  at  the  suit 
of  one  McEwen,  under  process  issued  out  of  the  superior 
court  of  Cleveland,  a  court  of  competent  jurisdiction,  upon 
an  alleged  claim  against  said  boat  for  articles  furnished  in 
building,  repairing  and  equipping  her.  The  proceedings  up^ 
on  which  the  seizure  was  made,  were  authorized  by  certain 
statutes  of  Ohio,  and  are  set  out  in  the  case.  To  effect  the 
release  of  the  boat,  the  master  executed  a  bond  under  the 
statutes  mentioned,  conditioned  for  the  return  of  the  boat  to 
satisfy  any  judgment  upon  the  claim,  or  in  default  thereof, 
for  its  payment,  and  procured  the  plaintiff  and  one  Price  to 
join  as  sureties.  The  boat  was  thereupon  released,  and  the 
defendant,  being  informed  by  the  master  of  the  proceedings, 
employed  counsel  and  defended  the  suit  on  his  own  account. 
Such  proceedings  were  had  that  judgment  was  entered  against 
the  boat  in  November,  1852,  for  $1808.  Execution  was 
issued  thereon  to  the  sheriff  of  the  proper  county,  and  re- 
turned by  him  January  12,  1853,  that  the  boat  could  not 
be  found.  The  boat  was  wrecked  and  lost  on  Lake  Michigan 
in  1851.  In  February,  1853,  an  action  was  commenced 
against  the  plaintiff  and  his  co-surety,  on  the  bond,  in  the 
court  of  common  pleas  of  Cuyahoga  county,  a  court  of  com- 
petent jurisdiction,  on  which  judgment  was  recovered  against 
them  May  17,  1853,  for  debt  $3963.38,  damages  $1877.74, 
and  costs  $7.15,  and  execution  was  awarded.  The  sheriff 
of  Cuyahoga  county,  to  whom  execution  was  delivered  on 
this  judgment,  collected  of  the  plaintiff  thereon  $978.52, 
September  5,  1853.  The  superior  court  of  Cleveland  was 
discontinued  by  statute^  and  its  records^  &c.  transferred  to 
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the  court  of  common  pleas.  This  action  was  tried  before 
Mr.  Justice  Verplanck  and  a  jury  in  the  superior  court  of 
Buffalo,  and  a  verdict  rendered  for  the  plaintiff  for  $1071.38, 
January  13,  1855,  on  which  judgment  was  entered.  The  de- 
fendant filed  a  case  and  exceptions  and  appealed  to  the  gen- 
eral term  of  that  court,  December  19,  1855.  Two  of  the 
members  of  that  court  being  disqualified  to  act,  having  been 
counsel  in  the  case,  it  was  certified  to  the  supreme  court. 
The  case  was  heard  at  the  general  term  in  November,  1858, 
and  a  new  trial  granted.  The  action  was  tried  before  Mr. 
Justice  Gbeene  and  a  jury,  at  a  circuit  court  in  Erie  county, 
on  the  13th  of  October,  1859,  and  a  verdict  rendered  for  the 
plaintiff  for  $1340.01 ;  and  the  jury,  in  answer  to  special 
interrogatories,  found  also,  Ist.  That  Whittaker,  at  the  time 
he  bonded  the  boat,  had  no  direct  authority  to  procure  sure- 
ties, aside  from  his  relation  as  master  of  said  boat;  and 
2d.  That  the  defendant  subsequently  ratified  and  sanctioned 
the  bonding  of  the  boat.  On  which  judgment  was  entered 
for  the  plaintiff,  November  21,  1859. 

The  defendant  having  tendered  a  bill  of  exceptions,  ap- 
pealed to  this  court  from  the  judgment. 

Two  of  the  justices  of  the  supreme  court  for  the  eighth 
district  being^  disqualified  for  hearing  said  cause,  it  was  by 
order  of  that  court  transferred  for  hearing  before  the  general 
term  of  the  seventh  district. 

T.  E.  Comtvell,  for  the  appellant. 

A.  P.  Laning^  for  the  respondent. 

By  the  Courts  Johnson,  J.  The  exception  upon  which  a 
new  trial  was  granted,  when  this  cause  was  before  this  court, 
on  a  former  occasion,  in  the  eighth  district,  was  fully  obvi- 
ated on  the  second  trial  at  the  circuit,  by  parol  proof  that 
the  damages  upon  the  trial  of  the  action  against  the  plain- 
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tiif  on  the  bond,  were  assessed  upon  the  bond  only.  This 
parol  evidence  was  objected  to,  upon  the  trial,  on  the  ground 
that  it  contradicted  the  record;  and  that  objection  is  now 
insisted  upon.  But  the  parol  evidence  did  not  contradict 
the  record.  The  bond  was  declared  upon  as  one  of  the  causes 
of  action,  and  it  is  well  settled  that  where  there  are  several 
causes  of  action  embraced  in  the  same  complaint,  and  the 
recovery  appears  to  be  general,  parol  evidence  is  competent 
to  show  upon  which  cause  or  causes  of  action  specified  the 
trial  was  had,  and  judgment  obtained.  {Gardner  v.  Buck- 
becy  3  Cowefiy  120.  Wood  v.  Jackaouy  8  Wend.  9.)  Such 
evidence  does  not  contradict  the  record,  unless  the  party  is 
allowed  to  show  that  the  judgment  was  upon  a  cause  of  ac- 
tion not  specified  in  the  complaint. 

It  is  claimed,  on  the  part  of  the  defendant,  that  the  bond 
in  question,  not  being  in  exact  conformity  with  the  statute 
of  Ohio,  was  void.  The  same  objection  was  taken,  and  der- 
cided  against  the  defendant,  on  the  former  appeal  in  this 
action,  upon  reasons'  which  appear  to  me  satisfactory,  as  they 
were  to  the  court  in  which  the  case  y^as  decided.  The  bond, 
as  respects  its  form  and  conditions,  was  good,  if  the  pro* 
ceedings  under  the  statute  were  regular,  a^d  the  statute  itself 
valid. 

There  is  no  force  in  the  objection  that  the  bond  is  void,  for 
want  of  authority  in  the  master  to  execute  it,  in  order  to 
discharge  the  vessel  from  the  warrant  of  seizure.  I  am  in- 
clined to  the  opinion  that  it  was  the  duty  of  the  master  from 
the  necessity  of  the  case,  and  was  within  his  proper  power, 
to  execute  the  bond  in  question  and  thus  enable  the  vessel  to 
proceed  on  its  way  with  its  passengers  and  freight.  But 
whether  this  be  so  or  not,  the  defendant  sanctioned  the  act 
of  giving  the  bond,  as  soon  as  it  came  to  his  knowledge,  and 
proceeded  to  defend  and  contest  the  action  in  which  such 
bond  had  been  given.  This  i?  established  by  the  verdict,  and 
appears  very  clearly  in  the  evidence.    This  approval  and  rat- 
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ification  of  the  execution  of  the  bond  are  equivalent  to  an 
antecedent  authority,  if  such  were  necessary,  and  completely 
disposes  of  the  question  of  want  of  authority. 

I  do  not  perceive  the  force  of  the  defendant's  position  in 
his  first  point,  that  the  Ohio  statutes  under  which  the  vessel 
was  seized  were  void  as  to  citizens  of  this  state.  They  cer- 
tainly had  no  extra  territorial  force.  But  there  were  no 
proceedings  under  them  out  of  the  state  of  Ohio.  The  pro- 
ceedings under  those  statutes  were  all  in  that  state,  and  before 
its  regularly  constituted  tribunals.  If  the  statutes  were  valid 
as  to  the  citizens  of  Ohio,  they  were  equally  valid  as  to  all  par- 
ties litigating  in  the  courts  of  Ohio,  in  proceedings  founded 
upon  them,  wherever  such  parties  resided.  {Story's  Can-- 
Jlict  of  LawSy  §  541.)  The  plain  and  elementary  principle 
that  every  state  has  exclusive  jurisdiction  over  its  own  re- 
medial  laws,  and  may  make  such  provision  as  it  deems  suit- 
able,  for  the  collection  of  debts  by  attachment,  or  otherwise, 
within  its  own  territory,  and  before  its  own  tribunals,  is 
admitted  by  MuUett,  J.  in  De  Witt  v.  Burnett^  (3  Barb.  97.) 

The  only  question  which  can,  as  it  seems  to  me,  legiti- 
mately arise  is,  whether  the  proceedings  against  the  vessel 
were  valid,  and  the  judgment  under  them  binding  as  against 
the  defendant.  Of  course,  the  statute  of  Ohio  could  not  create 
a  lien  upon  a  vessel  lying  in  the  waters  of  this  state,  for  a 
debt  created  here,  while  the  vessel  was  thus  situated.  But 
I  do  not  see  why  the  state  of  Ohio  may  not  by  statute  give 
the  creditor  residing  here,  when  he  comes  into  that  state,  a 
right  to  attach  such  vessel  whenever  it  may  come  there,  to 
enforce  the  payment  of  such  debt.  The  action  in  such  a 
case  is  not  to  enforce  a  lien  existing  previously,  but  to  cre- 
ate one  by  the  service  of  the  process  upon  the  property.  For 
aught  that  appears,  the  procedings  and  seizure  were  regular 
under  the  statute,  and  I  think  the  defendant,  by  appearing 
and  defending  the  action,  became  bound  by  the  judgment, 
as  respects  the  vessel  seized,  which  was  the  party  to  tho 
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record.  He  defended  the  action  against  his  vessel,  and  was 
bound  by  the  judgment  of  the  court,  that  the  plaintiff's 
claim  was  vaUd  against  it.  Even  if  he  was  in  fact  a  bona 
fide  purchaser,  so  that  the  claim  was  not  valid  upon  the 
vessel,  as  against  him,  under  the  statute,  still  the  judg- 
ment would  be  binding  as  long  as  it  remained  unreversed, 
in^much  as  the  court  had  jurisdiction  of  the  subject  matter 
and  of  the  parties  to  the  action.  If  he  was  bound,  as  I 
think  he  most  clearly  was,  by  the  judgment  that  the  plain- 
tiff's claim  in  that  action  was  valid  against  the  vessel,  the 
record  of  that  judgment  was  conclusive  against  him  in  this 
action.  This,  I  think,  would  follow  as  a  necessary  conse- 
quence. The  plaintiff,  upon  that  judgment,  became  en- 
titled, as  matter  of  unquestionable  right,  to  the  return 
of  the  vessel  in  satisfaction  of  the  execution,  or  to  payment 
of  the  amount  of  the  judgment,  in  money,  according  to  the 
condition  of  the  bond.  As  the  defendant  did  not  return  the 
vessel  the  bond  was  forfeited  by  him,  and  the  plaintiff  be- 
came liable  to  pay  according  to  his  undertaking.  This  liabil- 
ity has  been  enforced  against  him  by  action,  and  of  course 
he  must  have  his  remedy  against  the  defendant,  to  reimburse 
himself. 

The  objection  taken  to  the  record  as  evidence  on  the  trial,  on 
the  ground  that  the  certificate  was  signed  by  the  deputy  derk 
instead  of  the  clerk,  was  not  well  taken.  The  certificate  of 
the  presiding  judge,  that  the  attestation  is  in  due  form  of 
law,  is  conclusive  as  to  the  authority  of  the  deputy  clerk  to 
certify,  in  Ohio.     (Cowen  dk  EilVa  NoteSy  1132,  1133.) 

I  do  not  see  that  the  plaintiff  was  under  any  obligation  to  • 
give  the  defendant  notice  of  the  action  against  him,  upon  the 
bond.  There  was  no  defense  to  the  action,  as  we  can  now 
plainly  see.  But  if  notice  was  necessary,  it  was  given,  as  the 
jury  have  found,  and  as  the  evidence  tends  to  show,  in  time 
to  have  enabled  the  defendant  to  defend,  had  he  seen  proper 
to  do  so. 

I  am  of  the  opinion,  therefore,  that  the  court  properly  di- 
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rected  the  jury  to  find  a  verdict  for  the  plaintiff,  and  that 
none  of  the  exceptions  taken  to  the  charge,  or  to  the  refufial 
to  charge  as  requested,  are  well  taken. 

The  judgment  must  consequently  be  affirmed. 

[MoNBOB  Qbnbbal  Tbbx,  September  2, 1861.    Smith,  Knox  and  Johnsom, 
Justices.] 
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DiVEN,  receiver,  &c.  vs,  Phelps.. 

Wbere  bills  of  a  bank  are  obtained  by  one  of  its  debtors  after  it  becomes 
insolrent  and  stops  payment,  they  cannot  be  used  as  a  set-off  or  counter- 
claim, in  an  action  brought  by  the  receiver  of  the  bank,  upon  a  promis- 
sory note  of  the  debtor,  held  by  the  bank  at  the  time  of  its  Dnilure. 

Under  the  statute,  the  moment  a  moneyed  corporation  becomes  insolTent,  the 
rights  of  all  its  creditors  attach  equally,  to  all  its  assets ;  and  whoeTer  takes^ 
its  bills,  afterwards,  being  indebted  to  such  corporation,  takes  them  sulgect 
to  this  right  of  all  the  creditors  to  share  equally  in  its  assets.    His  claim  is 
upon  the  assets,  for  his  proportionate  share. 

APPEAL  from  a  judgment  entered  at  a  special  term,  af- 
ter a  trial  at  the  circuit  before  a  justice  of  this  court 
without  a  jury.  The  defendant,  on  the  29th  day  of  July, 
1857,  executed  and  delivered  to  the  Yates  County  Bank  his 
note  for  $500,  payable  in  forty-five  days  from  that  date,  with 
interest.  On  the  2l8t  day  of  September,  1857,  the  bank, 
then  holding  that  note,  stopped  payment,  closed  its  doors, 
and  did  not  afterwards  transact  business.  On  the  9th  day  of 
October,  1857,  proceedings  were  commenced  by  petition  before 
a  justice  of  this  court  to  have  the  bank  declared  insolvent, 
and  a  receiver  appointed ;  and  on  the  9th  of  November  the 
prayer  of  the  petition  was  granted,  and  the  plaintiff  appoint- 
ed receiver.  As  early  as  November  1,  1857,  the  defendant 
was  the  owner  and  holder  of  notes  of  the  Yates  County 
Bank  to  the  amount  of  $513,  which  on  the  21st  of  Novem^ 
ber,  1857,  he  tendered  to  the  receiver  in  payment  of  his  note^ 
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which  were  refused  by  the  receiver.  This  action  was  com- 
menced by  the  receiver  in  June,  1860,  to  recover  the  amount 
of  the  $500  note.  On  the  trial  before  the  judge,  without  a 
jury,  the  defendant  produced  ahd  proved  the  $513  of  bank 
notes,  and  proved  the  tender  of  them  to  the  receiver,  No- 
vember 21,  1857,  (the  next  day  after  the  defendant  received 
notice  of  the  appointment  of  the  receiver,)  in  satisfaction 
of  the  note,  and  claimed  to  have  them  set  off  against  the 
plaintiff's  demand.  The  right  of  set-off  was  denied,  and 
the  defendant  excepted.  On  the  trial,  the  plaintiff  gave  in 
evidence  a  record  of  judgment  in  the  supreme  court  in  favor 
of  Peter  S.  Oliver  against  the  Yates  County  Bank,  showing 
that  a  receiver  of  said  bank  was  appointed,  and  finaL  judg- 
ment entered,  and  the  record  filed  October  15,  1857.  The 
defendant  excepted  to  the  admission  o{  this  evidence.  A 
motion  for  a  nonsuit,  on  the  ground  that  proof  of  this  prior 
appointment  of  a  receiver  showed  that  the  plaintiff  had  no 
title  to  the  note,  was  overruled,  and  the  defendant  excepted. 

S.  B.  Selderiy  for  the  appellant.  I.  The  record  in  the 
Oliver  suit  was  improperly  received  in  evidence.  It  was  not 
within  the  issue ;  and  it  was  calculated  to  prejudice  the  de* 
fendant. 

II.  The  motion  for  a  nonsuit  should  have  been  granted, 
for  the  reasons  assigned  when  the  motion  was  made.  After 
the  appointment  of  one  receiver  of  "  the  property  and  effects 
of  the  bank,''  there  was  nothing  left  of  the  property  and  ef- 
fects then  held  by  the  bank  which  a  subsequent  receiver  could 
take.  The  last  receiver  would  hold  all  the  property  obtained 
by  the  bank  after  the  time  of  the  appointment  of  the  first 
receiver,  and  no  other. 

III.  The  bank  notes  held  by  the  defendant,  prior  to  the 
appointment  of  the  receiver,  were  proper  set-off  against  the 
demand  of  the  plaintiff.  (1.)  The  receiver  in  this  case  was 
appointed  by  virtue  of  the  statute  of  1849,  chap.  226,  §  9:  ^  ■  -  --    v 


p.  343.    (2.)  Suchreceiver  becomes  vested  with  the  property  ^^i!^'-'  /./Ik  \^ 
Vol.  XXXIV.  15  :     '  ''-'/' 


226        OASES  IN  THE  SUPREME  COURT. 

Diveu  r.  Phelps. 

of  the  corporation,  only  from  the  time  of  the  filing  of  the 
aecurity  which  he  is  required  to  give ;  which  in  this  case  was 
the  18th  of  November,  1855.  (Act  of  1849,  ch.  226,  §  11. 
3  B.  S,  764,  §  51,  5th  e±  Id.  770,  §  78.)  (3.)  The  right 
of  set-off  therefore  existed  in  favor  of  the  defendant,  before 
the  plaintiff  obtained  title  to  the  note,  or  any  interest  in  it. 
(2  R.  S.  534,  §  18.  3  id.  634,  §  12,  5th  ed.)  (4.)  The 
transfer  of  the  right  of  action  was,  by  the  express  provisions 
of  the  statute,  subject  to  this  right  of  set-off.  {Codcy  §  112.) 
(5.)  The  special  provisions  of  the  statutes  directing  and  lim- 
iting the  allowance  of  set-offs  by  the  trustees  of  insolvent 
debtors,  (to  which  reference  is  made  in  §  11  of  the  act  of 
1849,)  cannot  be  made  applicable  to  receivers  appointed  under 
the  last  mentioned  act,  and  consequently  set-offs,  to  be  allow- 
ed by  such  receivers,  must  be  governed  by  the  general  pro- 
visions as  to  set-offs  contained  in  the  revised  statutes  and 
code  above  referred  to.  (6.)  There  are  no  such  proceedings 
under  the  act  of  1849,  in  any  one  particular y  as  those  point- 
ed out  in  the  insolvent  law,  to  fix  the  time  when  the  right 
of  set-off  must  have  existed,  to  justify  its  allowance  by  the 
trustees.  (3  R,  8,  115,  §  9,  5th  ed.)  (7.)  One  provision  of 
the  statute  in  regard  to  insolvents  may  apply,  and  that  would 
limit  the  set-off  to  such  demands  as  would  be  entitled  to 
dividends.  (3  R,  S.  121,  §  41,  5th  ed.)  (8.)  There  can  be 
no  doubt  that  the  defendant  would  have  been  entitled,  if  he 
had  not  owed  the  bank,  to  dividends  on  the  $513  bank  notes, 
which  he  held  before  the  appointment  of  the  receiver.  (Laws 
of  1849,  p.  344,  §  12.  Holbrook  v.  Receiver,  dc.  6  PaigCy 
220,  227.)  The  terms  "  creditors  of  such  corporation,"  in 
th«  12th  section  of  the  act  of  1849,  must  mean,  all  who  are 
creditors  when  the  receiver  was  appointed ;  and  if  that  be 
fio,  the  right  of  set-off  exists  now,  as  it  existed  when  the 
receiver  was  appointed.  {Miller  v.  Receiver,  dtc.  1  Paige, 
445.)  (9.)  The  decisions  referred  to  at  the  special  term  are 
not  applicable  to  the  present  case,  as  they  were  made  under 
the  law  of  1825,  {ch.  325,  §  17,  p.  453,)  which  differed  very 
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materially  from  the  act  of  1849.  Nor,  if  the  statute  was 
the  same,  was  the  point  decided  in  any  of  the  cases  referred 
to.  In  Haocton  v.  Bishop,  (3  Wend:  13,)  the  note  sued  on 
had  passed  to  the  receiver  before  it  became  due.  In  Miller 
V.  Receiver y  &c.  (1  Paige ,  445,)  no  question  of  this  kind 
was  presented.  So  far  as  that  decision  goes  it  is  favorahle 
to  our  set-oif,  as  the  chancellor  shows  in  the  later  case  of 
The  Receiver  of  the  Middle  District  Bank,  (1  Paige,  585.) 
And  the  dictum  of  the  chancellor  in  that  case,  (p.  586,) 
which  is  relied  upon  by  the  plaintiff,  is  founded  on  an  erro- 
neous view  of  what  had  been  decided  by  the  supreme  court 
in  the  Greene  County  Bank  cases,  as  will  appear  by  the  state- 
ment of  those  decisions  in  a  note  to  Haxton  v.  Bishop, 
(3  Wend.  23,)  and  by  the  opinion  of  Savage,  Ch.  J.  in  that  case. 
{See  pp.  22,  23.)  We  understand  the  opinion  of  Ch.  J.  Sav- 
age in  that  case  to  be  with  us,  as  was  clearly  the  opinion  of 
Woodworth,  J.  in  the  case  of  the  Niagara  Bank,  (9  Cowen, 
413.)  (10.)  If  the  bank  had  been  an  individual  who  failed, 
holding  the  defendant's  note,  and  of  whose  effects  a  receiver 
^  was  appointed,  there  is  no  doubt  the  defendant  could  set  off 
notes  of  such  failing  creditor,  obtained  between  the  time  of 
the  failure  and  the  appointment  of  a  receiver,  and  no  reason 
is  perceived  why  a  different  rule  should  prevail  where  one  of 
the  parties  is  a  corporation.  The  court  has  no  power  to  make 
a  different  rule,  unless  the  statute  has  made  it,  and  we  deny 
that  any  such  statute  exists. 

D.  B.  Prosser,  for  the  plaintiff.  I.  The  finding  of  facts 
by  the  court  ought  not  to  be  disturbed.  Such  finding  should 
be  held  conclusive ;  because,  1st.  The  case  does  not  purport  to 
contain  all  the  evidence.  This  court,  without  having  all  the 
evidence  before  it,  cannot  determine  whether  the  findings  are 
in  accordance  with  the  evidence  given  on  the  trial.  2d.  The 
defendant  wholly  failed  to  prove  or  identify  a  single  bill 
which  he  held  at  the  time  the  bank  failed.  Before  the  de- 
fendant would,  under  any  circumstances,  be  allowed  to  set 
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off  the  bills  of  the  bank  held  by  him,  he  was  bound  to  prove 
affirmatively  what,  particular  biU  or  bills  he  had  at  the  time  of 
presenting  the  petition  for  the  appointment  of  a  receiver. 

II.  The  defendant  was  not  entitled  to  have  the  bills  obtain- 
ed by  him,  after  the  bank  failed,  set  off  in  this  action ; 
because,  1st.  The  provision  of  the  statute  entitled  "Regu- 
lations to  prevent  the  insolvency  of  moneyed  corporations, 
and  to  secure  the  rights  of  creditors,"  prohibit  such  corpora- 
tions from  making  any  payment  after  insolvency,  with  a  view 
of  giving  preference,  &c.  (1  B.  S,  691,  §  9.)  2d.  To  al- 
low the  set-off  claimed  in  this  case  would  be  giving  the 
defendant  preference  and  priority  over  the  other  creditors,  in 
contravention  of  the  statute.  3d.  The  provision  of  the  stat- 
ute was  evidently  intended  to  secure  the  equal  distribution 
of  the  effects  of  moneyed  corporations  among  the  creditors. 
If  one  creditor  can,  by  purchasing  the  bills  as  attempted 
in  this  case,  and  set  the  same  off  against  a  debt  due  from 
him  to  such  corporation,  the  statute  has  failed  to  secure  the 
rights  of  the  creditors.  {Miller  v.  The  Receiver  of  the  Frank- 
lin Banky  1  Paige,  444.  In  the  matter  of  the  Beceiver  of 
Middle  District  Bank,  Id,  585.  Haxtun  v.  Bishop ,  3  Wend, 
23.  9  Cowen,  413,  n.  Bobinson  v.  Bank  of  Attica,  21 N.  T. 
Bep.  406.  Brouwer  v.  Sarbeck,  5  Seld,  589.)  The  judg- 
ment should  be  affirmed  with  costs. 

By  the  Court,  Johnson,  J.  The  bank  suspended  business, 
closed  its  doors  and  was  insolvent  on  the  21st  September, 
1857.  It  then  held  the  defendant's  note,  which  was  over 
due.  On  the  1st  of  November,  1857,  the  defendant  had  in 
his  possession  $513  of  the  bills  of  the  bank,  which  he  had 
procured,  and  which  he  offered  on  the  21st  of  that  month,  to 
the  receiver,  in  payment  of  his  note.  The  receiver  was  ap- 
pointed on  the  9th  of  November,  in  pursuance  of  proceedings 
instituted  on  the  9th  of  October  previous,  and  upon  which 
the  bank  was  declared  insolvent.  The  bills,  having  been  ob- 
tained by  the  defendant  after  the  bank  had  suspended  and 
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become  insolvent  in  fact,  could  not,  I  think,  be  used  as  a  set- 
off or  counter-claim,  against  the  note  in  this  action,  brought 
by  the  receiver. 

After  the  defendant  had  procured  these  notes,  he  held 
them  as  a  demand  against  the  bank,  and  it  is  quite  obvious, 
I  thinky  that  the  bank  could  not  then  have  paid  this  demand 
in  any  way.  It  was  absolutely  prohibited  by  statute  from 
doing  so.  (1  B.  S,  591,  §  9.)  This  prohibition  extends  to 
all  conveyances,  assignments,  transfers,  payments,  judgments 
suffered,  liens  created,  or  securities  given  by  a  bank  when  in- 
solvent, or  in  contemplation  of  insolvency,  with  the  intent  of 
giving  a  preference  to  any  particular  creditor.  If  the  bank, 
before  the  appointment  of  the  receiver,  had  given  up  the  de- 
fendant's note,  in  satisfaction  of  his  claim  as  holder  of  the 
bills,  the  transaction  would  have  been  void,  and  the  not€  thus 
given  up  might  have  been  recovered  of  the  defendant,  as  part 
of  the  assets  belonging  to  such  bank,  or  the  creditors  thereof. 
A  recovery^  as  has  been  held,  may  be  had,  whether  the  party 
receiving  the  payment  knew  of  the  insolvency  or  not. 
{Brouwer  v.  Harbeck,  5  Seld.  589.  Bohinson  v.  The  Bank 
of  Attica,  21  N.  Y,  Bep.  406.) 

Before  the  defendant  procured  his  bills,  the  bank  held  the 
note  against  him,  and  the  latter  being  insolvent,  the  note 
belonged  equally  to  all  the  creditors  of  such  bank.  If  the 
defendant  could  be  allowed  to  purchase,  or  receive,  the  bills 
of  the  insolvent  bank,  and  with  them  satisfy,  atid  thus  take 
from  the  assets,  this  amount,  or  any  other,  the  policy  of  the 
statute,  which  is  to  secure  perfect  equality  among  all  the 
creditors  of  insolvent  corporations  of  this  description,  would 
be  entirely  defeated.  The  statute  expressly  provides,  that 
every  person  receiving  by  means  of  assignment,  or  payment, 
any  of  the  effects  of  such  corporation,  shall  be  bound  to 
account  therefor,  to  its  creditors,  or  stockholders,  or  their 
trustees.  • 

If  the  defendant  could  not  lawfully  receive  his  note,  in  sat- 
isfsu^tion  of  his  claim,  as  holder  of  the  bills,  thus  procored. 
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but  would  have  been  liable  had  he  taken  it,  to  account  to 
the  receiver  therefor,  it  must  foUow,  I  think,  that  the  bills 
were  not  the  subject  of  a  set-off  or  counter-claim  in  this  ac- 
tion. The  chancellor  so  held  and  instructed  the  receiver  in 
the '  Matter  of  the  Beceiver  of  Middle  District  Banh^  (1 
Paige,  585.)  The  chancellor,  in  that  matter,  says,  that  it 
had  been  so  decided  by  the  supreme  court,  in  one  of  the  suits 
brought  by  the  receiver  of  the  Greene  County  Bank.  But 
the  chancellor  was  either  mistaken  in  regard  to  what  the  su- 
preme court  had  decided,  or  the  case  referred  to  has  not  been 
reported.  The  point  certainly  was  not  decided  in  the  report- 
ed case  of  Haxtun  v.  Bishop,  (3  Wend.  13,)  nor  does  it 
appear  to  have  been  decided  in  the  four  cases  previously  de- 
cided, which  are  referred  to  in  the  note  to  that  case.  In  the 
reported  case,  the  defendant's  note  was  not  due  at  the  time 
of  the  failure  of  the  bank,  nor  at  the  time  the  receiver  was 
appointed.  And  although  the  defendant  obtained  the  bills 
of  the  bank  after  its  failure,  they  were  held  not  to  be  a  set- 
off, because  the  note  was  transferred  to  the  receiver  before 
it  fell  due,  who  took  it  as  trustee  for  all  the  creditors. 

In  the  head  note  to  the  case  oi  Niagara  Bank  v.  Bosevelt, 
(9  Cotven,  409,)  the  same  rule  is  asserted,  that "  bills  obtain- 
ed by  the  solvent  debtors  of  a  bank,  after  it  has  stopped 
payment,  though  before  a  receiver  bo  appointed,  are  not  ad- 
missible as  a  set-off  against  the  bank.''  The  question,  how- 
ever, did  not  arise  in  the  case,  and  that  part  of  the  head  note 
is  taken  from  the  note  at  the  foot  of  the  case,  which  contains 
the  case,  before  cited  as  reported  in  1  Paige,  585.  I  infer 
that  this  was  one  of  the  questions  upon  which  the  receiver 
desired  instructions  in  that  case,  but  as  it  was  an  ex  parte 
matter,  perhaps  the  decision  ought  not  to  be  regarded  as 
conclusive  authority  upon  the  question.  But  I  regard  the 
principle  as  sound,  and  as  necessarily  flowing  from  the  pro- 
visions of  thd  statute,  and  from  the  decisions  of  the  court  of 
appeals,  in  the  two  cases  before  cited. 

There  is  undoubtedly  some  difficulty  in  reconciling  this  rule 
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with  the  provisions  of  the  statute,  on  the  subject  of  set-ofis, 
or  those  relating  to  counter-claims  under  the  code.  It  was 
held,  however,  in  Hcuctun  v.  Bishop,  (supra,)  that  the  re- 
ceiver is  not  a  trustee  for  the  bank,  but  for  the  creditors,  and 
represents  the  latter  only.  If  this  be  so,  then  the  right  to 
set  off  the  bills  in  the  action  clearly  did  not  exist,  unless 
they  constituted  a  claim  against  the  creditors,  or  might  have 
been  set  off  as  against  them,  had  they  brought  the  action, 
within  sub.  10  of  §  18  of  2  B.  J3.  354.  The  true  principle 
I  conceive  to  be  this,  that  under  the  statute,  the  moment  a 
moneyed  corporation  becomes  insolvent,  the  rights  of  all  its 
creditors  attach  equally,  to  all  its  assets,  and  whoever  takes 
its  biUs  afterwards,  being  indebted  to  such  corporation,  takes 
them  subject  to  this  right  of  all  the  creditors  to  share  equally 
in  its  assets.  His  claim  is  upon  the  assets,  for  his  propor- 
tionate share.  The  statute  which  forbids  a  corporation,  un- 
der such  circumstances,  to  pay,  or  secure,  one  creditor  in 
preference  to  another,  and  makes  the  creditor  thus  paid,  or 
secured,  liable  to  account  to  the  other  creditors  or  their  trus- 
tees, virtually  secures  to  the  creditors  collectively  the  entire 
and  exclusive  right  to  all  the  assets  the  moment  the  insolv- 
ency takes  place.  The  debtor  must  pay  his  debt  and  take 
his  dividend,  for  his  claim,  arising  from  his  ownership  of  the 
bills  acquired  under  such  circumstances.  A  bank,  as  long 
as  it  is  solvent,  is  bound  to  take  its  own  bills  in  payment  of 
debts  owing  to  it ;  but  when  it  becomes  insolvent,  and  after 
the  rights  of  all  its  creditors  have  attached,  a  debtor  then 
takes  the  bills  of  the  bank  subject  to  the  rights  of  other  cred- 
itors to  enforce  his  obligation  against  him,  for  the  equal  ben- 
efit of  all.  It  is  possible  that  a  defendant,  in  such  a  Case,  at 
the  suit  of  the  receiver,  might  set  off,  or  have  allowed  by  way 
of  counter-claim,  the  amount  or  proportion  to  which  he 
would  be  entitled  as  a  bill  holder,  on  the  final  winding  up 
and  distribution  among  the  several  creditors,  if  that  amount 
could  be  ascertained  and  determined  at  the  time  of  the  trial. 
But  it  is  unnecessary  to  decide  that  question^  as  it  is  not  pre- 
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eented  by  the  case.  The  nominal  amount  of  the  bills  was  set 
up  in  the  answer,  as  a  set-off,  or  counter-claim,  against  the 
note,  and  that  was  the  purpose  for  which  the  evidence  was 
offered. 

There  is  nothing  in  the  case  to  show  what  amount  would 
be  realized  from  the  assets,  or  what  the  defendant's  share 
would  be  ultimately,  and  probably  it  could  not  have  been  as- 
certained at  the  time  of  the  trial.  The  claim  was,  there- 
fore, in  my  opinion,  properly  rejected,  as  a  set-off  or  counter- 
claim, by  the  learned  judge  at  special  term. 

I  do  not  perceive  that  the  defendant  could  possibly  have 
been  prejudiced  by  the  introduction  of  the  record  in  the  other 
action,  in  evidence*  The  regular  appointment  and  title  of 
the  plaintiff,  as  receiver,  is  admitted  by  the  answer,  in  effect, 
and  the  admission  of  that  record,  although  wholly  irrelevant 
to  the  issue,  could  have  worked  no  possible  injury  to  the  de- 
fendant, and  is  therefore  no  ground  for  a  reversal. 

The  judgment  must  therefore  be  affirmed 

[MovBos  Obnbbal  Tbsv,  September  2, 1861.    SmiOi,  Knox  and  JbAntofii 
Justices,] 


Putnam  vs.  Cbombie. 

Upon  a  trial  of  issnes  of  fact,  there  can  be  no  review,  on  a  motion  for  a  new 
triali  until  there  has  been  some  determination  of  snch  issues,  upon  which 
a  judgment  may  be  rendered. 

While  the  matter  tried  is  still  before  the  Judge,  or  referee,  or  Jury,  undecidedi 
and  no  Judgment  can  be  entered,  for  that  reason,  there  can  be  no  review,  aa 
on  a  motion  for  a  new  trial. 

The  proofs  in  an  action  pending  before  a  county  court,  being  closed,  the 
Judge,  alter  hearing  counsel,  drew  up  a  written  statement  of  certain  find- 
ings of  fact,  and  conclusions  of  law,  which  statement  was  not  signed  by 
him,  or  filed,  or  delivered  to  the  party  in  whose  fiivor  it  was  made,  nor  was 
any  order  entered  upon  it,  as  a  decision  of  the  matters  in  issue.  It  recited 
that  certain  liMts  deemed  important  did  not  appear  firom  the  ovidence  be- 
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fore  the  court,  and  ordered  that  the  parties  should  produce  witnesses  before 
the  Judge,  on  a  day  named,  touching  those  matters.  An  order  was  there- 
upon entered,  for  the  production  of  such  witnesses  before  the  court,  on  a 
day  specified.  On  that  day  the  defendant  appeared  and  examined  a  wit- 
ness, as  to  the  matters  mentioned  in  the  order.  The  case  was  thereupon 
submitted  to  the  county  judge,  who  held  the  matter  under  advfsement,  for 
the  purpose  of  assessing  and  fixing  the  amount  to  be  allowed  the  defend- 
ant, when  his  term  of  office  expired.  Held  that  the  trial  had,  in  fact  and 
in  law,  not  been  finished  when  the  county  judge  went  out  of  office,  there  hav- 
ing been  no  decision  by  which  he  was  bound  or  concluded ;  and  that  conse- 
quently there  was  nothing  to  review,  upon  a  motion  for  a  new  trial.  A 
trial  of  the  issues,  de  novo,  was  therefore  ordered. 
Evidence  taken  orally,  before  a  former  county  Judge,  in  an  action  pending  in 
the  county  court,  cannot  be  ordered  to  stand  as  evidence,  upon  a  new  trial 
of  the  cause  before  his  successor. 

APPEAL  from  an  order  of  the  Monroe  county  court,  grant- 
ing the  plaintiff's  application  for  a  new  trial.  The 
action  was  for  the  foreclosure  of  a  mortgage  made  by  the 
defendant,  John  Crombie,  to  John  Fairbanks  and  the  de- 
fendant, James  Connolly,  for  the  purchase  money  of  the 
property  therein  described.  The  complaint  alleged  the  trans- 
fer by  John  Fah-banks  of  his  interest  in  the  mortgage  to 
James  Connolly,  and  the  assignment  of  the  same  by  James 
Connolly  to  the  plaintiff,  with  a  guaranty  of  payment.  The 
defendant  Crombie  defended,  upon  the  ground  that  Connolly, 
acting  for  himself  and  in  behalf  of  Fairbanks,  made  false 
representations  in  reference  to  the  adaptability  of  an  article 
of  machinery  called  the  "  Ross  Mill,"  to  grind  powder  ma- 
terial ;  and  that  Connolly  and  Fairbanks  ^'  weU  knew  the 
representations  to  be  untrue  at  the  time  they  were  so  made 
as  aforesaid."  The  case  states  that  at  the  close  of  the  testi- 
mony, the  court,  after  hearing  the  counsel  for  the  respective 
parties,  rendered  its  decision  in  the  action,  as  follows : 

"  This  was  an  action  to  foreclose  a  mortgage  tried  before 
me  as  county  judge,  without  a  jury ;  on  the  trial  the  execu- 
tion of  the  bond  and  mortgage  mentioned  in  the  complaint 
was  admitted,  and  it  appeared  that  the  same  had  been  duly 
acknowledged  and  recorded  as  stated  in  the  complaint ;  and 
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the  several  assignments  set  forth  in  the  complaint,  by  which 
the  plaintiff  became  sole  owner  of  the  bond  and  mortgage, 
with  a  guaranty  of  payment  thereof,  was  also  admitted.  It 
also  appeared  that  there  was  due  for  principal  upon  said  bond 
and  mortgage  the  sum  of  $2000,  and  for  interest  due  and 

payable  on  the day  of  September,  1855,  $496.27 ;  that 

the  whole  amount  due  and  to  become  due  was  $6632.60 ; 
that  the  interest  on  the  $4000  not  due  at  the  time  of  the 
trial  was  $134.24.  Notice  of  lis  pendens  was  duly  filed 
April  28,  1855.  All  the  foregoing  facts  were  admitted  either 
by  the  pleadings  or  orally  by  the  counsel  upon  the  trial.  As 
to  the  litigated  matters,  I  find  the  following  facts  to  be  true : 
That  for  several  years  previous  to  the  execution  of  the  bond 
and  mortgage,  the  mortgagees,  John  Fairbanks  and  James 
Connolly,  were  partners  in  business,  residing  in  Rochester, 
Monroe  county,  owning  in  fee  the  land  described  in  said 
mortgage,  and  having  thereon  the  necessary  buildings  and 
material  for  the  manufacture  of  powder ;  and  had  been  for 
the  several  years  aforesaid  engaged  in  the  manufacturing  of 
powder  upon  the  said  lands.  That  on  or  about  the  14th  day 
of  March,  1854,  the  said  Fairbanks  &  Connolly  being  then 
in  negotiation  with  the  said  John  Crombie  for  the  sale  to 
him  of  the  one  undivided  third  part  of  the  said  land,  the 
said  Connolly,  to  induce  the  said  Crombie  to  purchase,  stated 
and  represented  to  him  that  by  means  of  certain  mills, 
(known  as  the  Boss  Mills,)  then  recently  introduced  into  said 
powder  manufacturing  establishment,  which  he  had  tried  and 
found  to  work  well,  the  said  establishment  could  manufac- 
ture 150  kegs  of  powder  per  day,  at  a  profit  of  80  cents  per 
keg ;  that  the  powder  mills  were  in  good  condition,  aU  ready 
to  run ;  that  the  buildings  were  so  located  that  if  one  should 
explode,  the  other  would  not  be  injured  ;  that  he  had  tried 
the  Ross  Mills  and  found  them  to  work  well  I  further  find 
that  said  Crombie,  induced  by  such  representations,  pur- 
chased one  undivided  third  part  of  said  lands,  buildings  and 
machinery,  for  the  manufacture  of  powder,  agreeing  to  pay 
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therefor  the  sum  of  six  thousand  dollars  and  interest,  as  was 
described  in  said  bond  and  mortgage ;  that  on  the  20th  day 
of  April,  1854,  the  said  Fairbanks  &  Connolly  conveyed 
the  undivided  third  part  of  said  lands,  buildings  and  ma- 
chinery to  the  said  John  Crombie,  who  to  secure  the  purchase 
money  executed  to  them  the  said  bond  and  mortgage.  I 
further  find  that  the  said  Connolly  had  not  tried  the  said  Boss 
Mills,  and  found  them  to  work  well ;  and  that  the  said  powder 
mills,  with  the  said  buildings  and  machinery,  could  not  fnan- 
ufacture  powder  of  an  average  amount  of  more  than  50  kegs 
a  day.  And  I  further  find  that  the  said  Connolly  knew, 
at  the  time  he  made  the  representations  aforesaid,  he  had 
not  tried  the  Boss  Mills,  so  as  to  be  able  from  such  trial  to 
form  an  opinion  that  they  would  work  well ;  but  on  the  con- 
trary, entertained  doubts  whether  they  would  be  sufficient  or 
useful  in  the  manufacture  of  powder.  I  further  find  that 
the  said  mills  were  unsafe  and  unfit  to  be  used  in  that  busi- 
ness. Now,  inasmuch  as  it  does  not  appear  that  the  powder 
mills  cannot,  by  an  additional  expense,  be  made  to  manu- 
facture one  hundred  and  fifty  kegs  of  powder  per  day,  and 
if  they  can,  at  what  expense  this  can  be  done,  it  is  ordered 
that  the  parties  produce  witnesses  before  this  court  on  the 
11th  day  of  October,  1855,  at  10  A.  M.  relative  to  the  fol- 
lowing questions :  Ist.  Can  the  said  manufactory  be  made 
to  manufacture  one  hundred  and  fifty  kegs  of  powder  per 
day  ?    2d.  At  what  expense  can  this  be  done  ?  '* 

It  was  conceded  by  the  attorneys  for  the  respective  parties 
that  in  pursuance  of  the  said  decision  an  order  was  duly  en- 
tered in  accordance  therewith,  on  the  8  th  day  of  October, 
1855,  directing  the  parties  to  produce  witnesses  before  the 
court  on  the  11th  day  of  October,  1855,  at  10  A.  M.  relative 
to  the  questions  specified  by  the  county  judge ;  and  "  that 
on  or  about  the  12th  day  of  October,  1855,  the  defendant  in 
this  action,  upon  due  notice  to  the  plaintiff,  appeared  in  the 
said  county  court,  before  the  said  judge  thereof,  and  took 
testimony  of  one  witness  in  regard  to  the  matter  so  decided 
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and  reserved  in  and  by  said  decision  and  order ;  that  the  case 
having  thereupon  been  submitted  to  the  court,  the  same  is 
still  held  under  advisement,  for  the  purpose  of  assessing  and 
fixing  the  amount  to  be  allowed  to  the  defendant,  John  Crom-  . 
bie,  by  reason  of  the  several  matters  set  up  in  his  answer, 
and  decided  by  the  said  court,  as  aforesaid ;  and  that  no  other 
or  further  proceedings  have  been  had  in  the  said  action." 
It  was  further  conceded,  that  Hon.  H.  Humphrey's  term  of 
office  as  Monroe  county  judge  expired  on  the  31st  day  of 
December,  1855. 

Subsequently  the  plaintiff  moved  for  a  new  trial,  on  a  case 
and  exceptions,  and  also  on  the  ground  of  newly  discovered 
evidence ;  which  motion  was,  at  the  October  term  of  the 
county  court,  in  1860,  granted  by  Judge  Chumasero,  the 
successor  of  Judge  Humphrey.  And  it  having  been  sug- 
gested, on  the  argument,  that  certain  of  the  defendant's 
witnesses  were  dead,  or  absent,  it  was  further  ordered  that 
the  defendant  be  permitted,  at  his  election,  to  read  the  testi- 
mony of  any  of  the  witnesses  given  upon  the  former  trial, 
on  the  re-trial  of  the  action,  with  the  like  effect  as  though 
said  witnesses  were  personally  present,  and  then  examined 
anew. 

M.  8.  Newton,  for  the  appellant. 

H.  C,  Ives,  for  the  respondent. 

By  the  Courty  Johnson,  J.  I  am  clearly  of  the  opinion 
that  there  must  be,  in  this  case,  a  trial  of  the  issues  de  novo, 
irrespective,  whoUy,  of  any  question  considered  by  the  county 
judge,  or  discussed  by  counsel  in  their  points  upon  the  argu- 
ment. The  trial  had,  in  fact  and  in  law,  never  been  finished 
when  the  county  judge,  before  whom  the  parties  were  pro- 
ceeding, went  out  of  office,  and  there  was,  consequently,  noth- 
ing to  review.  Upon  a  trial  of  issues  of  fact  there  can  be  no 
review^  on  a  motion  for  a  new  trial^  until  there  has  been  some 
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determination  of  such  issues,  upon  which  a  judgment  may 
be  rendered. 

As  long  as  there  has  been  no  detennination,  by  which  either 
party  or  court  is  concluded,  so  long  there  can  be  no  review, 
for  the  simple  reason  that  until  the  evidence  is  entirely 
closed,  or  while  the  matter  is  under  advisement  upon  the 
evidence,  the  courtj  or  tribunal  before  whom  the  suit  is  had, 
may  of  its  own  motion  open  the  case  for  further  evidence, 
and  arrive  at  different  conclusions  from  those  which  may 
have  been  informally  announced,  or  announced  in  form, 
without  being  made  matter  of  record.  In  short,  while  the 
matter  tried  is  still  before  the  judge,  or  referee,  or  jury,  un- 
decided, and  no  judgment  can  be  entered  for  that  reason, 
there  can  be  no  review,  as  on  a  motion  for  a  new  trial. 

Here  all  the  issues  were  on  trial  before  the  county  judge. 
The  case  states  that  the  proofs  were  closed,  and  after  hearing 
counsel  for  the  respective  parties,  the  court  rendered  its  de- 
cision "  as  follows."  Then  follows  what  is  claimed  to  be  a 
decision,  which  appears  to  have  been  a  written  statement  of 
the  judge,  of  certain  findings  of  fact,  and  conclusions  of  law 
by  him.  This  statement  does  not  appear  to  have  been  signed 
by  him,  or  filed,  or  delivered  to  the  party  in  whose  favor  it 
was  made,  nor  was  any  order  entered  upon  it,  as  a  decision 
of  the  matters  in  issue.  It  concludes  with  a  statement  that 
certain  matters,  supposed  by  the  judge  to  be  important,  did 
not  appear  from  the  evidence  before  him,  and  an  order  that 
the  parties  produce  witnesses  on  a  certain  day  named,  before 
him,  touching  those  matters.  Thereupon,  as  the  case  states, 
an  order  was  entered  for  the  production  of  such  witnesses, 
before  the  court,  by  the  parties,  on  the  11th  of  October,  1855. 
This  is  the  only  order  which  appears  to  have  been  entered 
after  the  commencement  of  the  trial.  The  case  then  shows 
that  on  or  about  the  12th  day  of  October,  1855,  the  defend- 
ant, upon  due  notice  to  the  plaintiff,  appeared  and  took  the 
testimony  of  one  witness,  in  regard  to  the  matters  specified 
in  the  order,  and  that  the  case  was  thereupon  submitted  to 
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the  court,  and  the  judge  held  the  matter  under  advisement, 
for  the  purpose  of  assessing  and  fixing  the  amount  to  be  al- 
lowed the  defendant,  when  his  term  of  office  expired  on  the 
31st  of  December,  1855, 

While  the  judge  had  the  case  thus  before  him,  under  ad- 
Tisement,  what  was  there  to  prevent  his  ordering  further  tes- 
timony to  be  produced  not  only  upon  the  matters  specified 
in  the  order,  but  upon  any  other  question  of  fact  in  the  case, 
or  from  coming  to  a  different  conclusion,  as  to  the  facts  es- 
tablished by  the  evidence  ?  Nothing  whatever.  The  decis- 
ion, as  it  is  called,  as  far  as  it  had  been  announced,  being 
neither  signed  by  him,  nor  filed  as  his  decision,  was  a  mere 
memorandum  of  his  own,  which  he  was  at  perfect  liberty  to 
revise,  and  change,  as  his  judgment  upon  further  considera- 
tion might  dictate. 

The  case,  in  this  situation,  before  the  judge,  is  quite  anal- 
ogous to  that  of  Ayravlt  v.  Sacketty  (17  How.  Pr.  B.  461,) 
where  the  referee  had  announced  his  decision  verbally,  and 
written  an  opinion,  which  he  had  delivered  to  the  attin^ey 
of  one  of  the  parties,  but  had  not  delivered  his  report  to  the 
successful  party,  or  caused  it  to  be  filed.  It  was  there  held 
that  the  case  was  still  before  the  referee,  and  he  might  at 
that  stage  open  the  cause  for  further  evidence,  and  if  he  saw 
fit  make  a  new  or  different  report.  That  decision  was  affirm- 
ed at  general  term. 

It  is  urged  by  the  defendant's  counsel  that  the  case  may 
be  taken  up  by  the  present  county  judge,  on  the  evidence 
before  his  predecessor,  and  on  the  footing  of  what  is  claimed 
to  have  been  his  decision,  and  determined,  after  hearing  tes- 
timony on  the  subjects  specified  in  the  order.  But  I  do  not 
see  how  this  can  be  done.  I  have  endeavored  to  show  that 
here  was  no  decision  by  which  even  the  predecessor  was  in 
any  respect  bound  or  concluded,  upon  any  ground,  other 
than  mere  tenacity  of  opinion.  It  rested  in  opinion  merely, 
and  ought  not,  surely,  to  be  held  to  conclude  any  other  judge, 
who  may  be  called  upon  to  decide  the  case,  so  that  a  judg- 
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ment  may  be  rendered.  Another  judge,  or  a  jury,  might  find 
differently  upon  the  samie  evidence,  in  regard  to  the  facts. 

Nor  do  I  see  how  the  evidence  taken  orally  before  the 
former  judge  can  be  ordered  to  stand  as  evidence  upon 
the  new  trial.  Parties  may  doubtless  stipulate  that  it  shall 
be  taken  as  the  evidence,  and  it  would  then  be  regarded  as 
proper  evidence  in  the  cause  in  any  future  proceeding.  But 
the  object  of  the  statute  in  directing  evidence  to  be  taken  by 
the  examination  of  witnesses  in  open  court,  was  to  enable 
the  judge  or  jury,  whose  duty  it  became  to  determine  the 
facts  from  the  evidence,  to  judge  of  the  credibility  of  wit- 
nesses, and  determine  the  weight  to  be  given  to  the  testimony 
of  each,  in  some  measure  from  his  appearance  and  manner 
upon  the  stand.  If  a  new  trial  is  to  be  ordered,  as  I  think 
it  must,  I  know  of  no  power  in  the  court  to  make  any  such 
order.  It  would  be  contrary  to  all  rule  and  precedent  in 
granting  new  trisds. 

For  the  foregoing  reasons,  I  am  of  opinion  that  there  must 
be  a  trisd  de  novo  in  this  case. 

[MoNSOx  Gerbsal  Tebx,  September  2, 1861.  Smiih,  Johnton  and  Knox, 
JusUoes.] 


Lamport  and  Allen,  executors  &c.  V8,  Beeman,  adm'r  &c, 

and  others. 

Heirs  or  deyisees  can  compel  an  ezecntor  or  adminlBtrator  to  pay  the  purchase 
money  remaining  nnpaid  npon  lands  purchased  by  the  testator  or  intestate 
and  held  by  him  nnder  a  contract,  at  the  time  of  his  death,  oat  of  the  assets 
in  the  hands  of  such  executor  or  administrator. 

The  contract  debt,  for  the  purchase  money,  is  not  a  mortgage,  "within  the 
intent  and  meaning  of  the  statute  making  mortgages  giren  by  an  ancestor 
or  testator  a  charge  upon  the  land  descending  to  an  heir  or  passing  to  a 
devisee,  to  be  paid  by  the  heir  or  devisee,  unless  there  be  an  express 
direction  to  the  contrary  in  the  will.    (1  R.  S.  649,  (  4.) 

The  provision  of  the  statute  is  confined  exclusively  to  lands  descending  or 
passing  by  devise,  subject  to  a  mortgage  ''  executed  by  any  ancestor  or 


240  OASES  IN  THE  SUPREME  COURT. 

Lamport  v.  Beeman. 

testator."  It  refers  to  no  other  charge  or  incumhrance  whatever,  legal  or 
equitable. 
Where  an  ezecntrix  agreed  to  pay  all  the  debts  of  the  testator,  if  her  co-exec- 
utors would  give  up  the  whole  estate  to  her,  to  which  they  assented,  and 
she  thereupon  took  the  assets  and  paid  the  debts ;  it  was  hdd  that  the 
agreement  was  founded  on  a  good  consideration,  and  was  binding  upon 
her;  and  that  the  same  having  been  fully  executed,  on  her  part,  her 
administrator,  after  her  death,  could  not  gainsay  it,  nor  claim  any  thing  from 
it,  as  against  any  person  interested  in  the  remainder. 

APPEAL  by  the  defendant  Beeman  from  a  judgment  en- 
tered at  a  special  term,  upon  the  judgment  of  a  referee. 
On  or  about  the  15th  of  April,  1835,  Consider  Lucas,  of 
Canandaigua,  Ontario  county,  died,  leaving  a  will  by  which 
he  directed  his  debts  and  funeral  expenses  to  be  paid,  in 
preference  to  any  devise  or  legacy  therein ;  then  bequeathed 
to  his  brother  Benjamin  $50,  and  his  sister  Kesiah  $25 ;  and 
next  gave  to  his  widow,  for  her  support  and  benefit  during 
her  life,  the  use  of  the  residue  of  his  personal  and  real  estate 
and  property.  The  value  of  the  said  personal  and  real  estate 
and  property,  at  the  death  of  his  widow,  was  given,  one-half 
to  the  treasurer  of  the  Baptist  General  Convention  of  the 
United  States  for  Foreign  Missions,  for  the  circulation  of  the 
bible  in  foreign  countries ;  one-fourth  to  the  treasurer  of  the 
Baptist  Missionary  Convention  of  the  State  of  New  York ; 
the  other  fourth  to  the  trustees  of  the  First  Baptist  Society 
of  the  village  of  Canandaigua.  The  plaintifis  and  the  said 
widow  were  made  executors  and  executrix  of  the  will.  The 
testator  left  some  personal  property,  and  a  contract  for  the 
conveyance,  to  him,  of  a  small  parcel  of  real  estate,  by  The- 
ophilus  Short,  on  which  contract  there  was  unpaid  about 
$700 ;  all  of  which  property  went  into  the  possession  of  the 
widow,  under  an  agreement  between  her  and  the  plaintifib, 
whereby,  in  consideration  thereof,  she  agreed  to  pay  all  the 
debts  of  the  testator,  including  the  balance  owing  on  the 
land  contract.  The  widow  paid  all  the  debts ;  the  payments 
made  on  the  land  contract  were  made  with  money  furnished 
by  her.;  and  some  of  the  money  arose  from  the  rents  of  the 
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real  estate  em1[>raced  in  the  contract.  This  action  was  brought 
by  the  plaintiffs  as  surviving  executors  of  Consider  Lucas,  to 
have  a  sale  of  the  said  real  estate ;  for  a  construction  of  the 
will ;  and  for  directions  as  to  the  disposition  of  the  proceeds 
of  the  sale.  Some  of  the  defendants  answered ;  and  the  ac- 
tion was  referred  to  a  referee,  before  whom  it  was  tried.  The 
referee  reported  that  the  trustees  of  the  First  Baptist  Society 
of  Canandaigua  was  an  unincorporated  religious  association ; 
that  the  Baptist  Missionary  Convention  of  the  State  of  New 
York  was  an  incorporated  religious  association,  having  no 
right  by  its  charter  to  take  by  devise ;  that  the  general  con- 
vention of  the  Baptist  denomination,  in  the  United  States, 
&c.  was  incorporated  under  the  laws  of  Pennsylvania,  and 
authorized  by  its  charter  to  take  real  estate  by  devise ;  and 
he  adjudged  that  the  first  named  society  was  entitled  to  one- 
fourth  of  the  said  real  estate ;  the  last  named  association  to 
one-half;  and  the  heirs  at  law  of  the  testator  to  the  remcdn- 
ing  fourth.  Costs  were  allowed  to  the  plaintiffs,  and  also  to 
the  defendants,  and  a  ssde  of  the  premises  was  directed.  At 
this  stage  of  the  action  the  appellant  Beeman  was  admitted 
a  party  defendant,  who  answered,  setting  up  a  claim  that  the 
estate  of  the  widow  be  reimbursed  what  she  had  paid  out  of 
her  own  means  and  beyond  her  proper  proportion  to  pay ;  and 
the  case  was  recommitted  to  the  referee  for  further  hearing 
and  decision.  The  referee  rejected  the  claim,  and  judgment 
was  rendered  in  accordance  with  the  first  report ;  and  several 
exceptions  were  taken  by  the  appellant. 

T.  B.  StroT^y  for  the  appellant.  I.  The  testator.  Consider 
Lucas,  was  in  equity  the  owner  of  the  land  under  the  land 
contract,  subject  to  a  lien  of  the  vendor  or  his  representatives 
for  the  unpaid  purchase  money.  Had  he  died  intestate,  the 
land  would  have  descended  to  his  heirs  with  the  lien  upon  it. 
By  the  will  it  passed  to  Mrs.  Lucas,  to  whom  it  was  devised 
for  life,  subject  to  the  lien.     (Johnson  v.  Gorbettj  11  Paige^ 

Vol.  XXXIV.  18 


242  CASEd  IN  THE  StPBEME  COURT. 

Lamport  v.  Beeman. 

265.     Cfhampion  v.  Brovm,  6  John.  Ch.  398.    Livingston 
V.  Newkirk,  3  id.  312.) 

II.  Mrs.  Lucas,  as  between  her  and  the  owners  of  the  land 
subject  to  her  life  estate,  was  bound  to  keep  down  the  inter- 
est on  the  sum  unpaid  on  the  contract,  during  her  life,  but 
was  not  bound  to  pay  any  of  the  principal  (4  Kent's  Com. 
74.    Bdl  V.  The  Mayor  dec,  10  Faige,  71.) 

III.  The  land  contract  was. in  the  nature  of  a  mortgage  on 
the  lands,  and  there  being  no  express  direction  in  the  will 
that  the  amomit  owing  be  otherwise  paid,  the  devisees  and 
heirs  were  bound  to  pay  the  same,  in  the  proportion  of  their 
interests,  under  the  provisions  of  the  statutes.  (1  B.  S.  749, 
§  4.  Halaey  v.  Beed,  9  Paige,  446,  454.)  The  application 
of  this  statute  to  cases  of  land  held  by  contract,  descended 
or  devised,  does  not  seem  to  have  been  considered  in  some  of 
the  cases. 

IV.  If  the  last  preceding  point  be  not  tenable,  then  it  is 
submitted  that,  by  the  will  of  the  testator,  the  personal  and 
real  estate  was  made  a  common  fund  for  the  payment  of  the 
debts  and  funeral  expenses — the  land  being  equally  liable 
with  the  personal  property.  By  the  first  item  of  the  will 
these  debts  and  expenses  were  to  be  paid  in  preference  to  any 
^^  devise  or  legacy.'"  Then,  after  two  small  bequests  of  $50 
and  $25,  by  the  fourth  item  of  the  will,  was  given  to  the 
widow  the  use  of  the  residue  of  aH  the  ^^ personal  and  real 
estate  and  property."  The  gift  to  the  societies,  at  the  death 
of  the  widow,  is  of  what  '^  the  personal  and  real  estate  and 
property  shall  then  he  worth''  (Letvis  v. Darling,  16  How. 
U.  8.  Bep.  1.  Tracy  v.  Tracy,  15  Barb.  503.  Beynolds 
V.  Beynolds'  ExWs,  16  N.  T.  Bep.  257.) 

V.  The  personal  property  and  a  portion  of  the  rents  hav- 
ing, as  found  by  the  referee,  been  applied  to  pay  the  princi- 
pal of  the  debts  and  expenses  of  the  testator,  including  the 
debts  for  the  land,  to  the  extent  the  widow  thereby  parted 
with  the  use  of  the  property  beyond  her  legal  obligation  to 
do  so,  she  was  subrogated  to  the  rights  of  the  creditor  on  the 
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land  contract,  and  had  a  lien  on  the  land  for  her  reimburse- 
ment. (4  KtTd's  Com,  74.  Smith  v.  Wyckoffj  11  Paige ^ 
49.  Wilkes  v.  Harper^  2  Barb.  Ch.  338.  Mathews  v.  Ai- 
kifiy  1  Comst.  595.)  In  Bisset,  on  estates  for  life,  it  is  said 
(p,  209,)  "When  a  tenant  for  life  pays  off  a  charge  upon 
the  estate,  this  act  will,  prima  facie  y  and  without  any  thing 
being  said  about  it  on  either  side,  be  intended  to  make  him 
ti  creditor,  and  the  charge  will  continue  for  the  benefit  of 
his  personal  representatives."  {See  also  273 ;  Countess  of 
Shrewsbury  v.  Uarl  of  Shrewsbury,  1  Vesey,  jun.  227.) 
This  debt  to  the  widow  and  lien  therefor  passed  to  her  repre- 
sentatives as  part  of  her  personal  estate.  {Mollan  v.  Chrif" 
fithy  3  Faigey  402,  and  cases  there  dted.) 

VI.  Especially  as  between  the  widow  and  the  heirs  taking 
the  real  estate  by  descent,  she  had  a  Uen  on  the  land  to  the 
extent  she  applied  her  interest  in  the  personsd  property,  to 
pay  the  principal  of  debts.  (Mollan  v.  Chriffithy  3  Faige, 
402.)     All  the  devises  to  the  societies  were  void. 

YII.  Certainly  to  the  extent  the  rents  of  the  land  were  ap- 
propriated, by  the  widow  to  pay  debts,  she  was  subrogated 
to  the  lien  of  the  creditor  in  the  land  contract,  which  passed 
to  her  administrator.  The  report  of  the  referee  shows  that 
a  part  of  the  rents  was  used  to  pay  the  land  debts. 

YIII.  The  agreement  between  the  widow  and  her  associate 
administrators,  mentioned  in  the  report  of  the  referee,  was 
a  nudum  pactum  and  void ;  but  if  otherwise,  it  did  not  af- 
fect the  question  of  her  right  to  subrogation  and  a  lien  as 
aforesaid. 

IX.  The  judgment  for  a  ssde  of  the  land  is  without  au- 
thority and  void ;  and  the  several  exceptions  to  the  report  of 
the  referee  are  well  taken. 

E.  A,  Hopkins y  for  the  respondents.  I.  The  referee  did 
not  err  in  deciding  that  the  personal  estate  of  the  testator 
was  the  primary  fund  for  the  payment  of  the  debt  to  Theoph- 
iluB  Short.    The  testator  in  his  will^  specifically  directing  all 
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the  debts  to  be  paid,  included,  and  intended  to  include,  the 
debt  to  Short,  and  appointing  executors  to  execute  the  will 
containing  such  a  direction,  was  exactly  tantamount  to  di- 
recting the  executors  to  pay  the  debt  to  Short ;  and  hence, 
under  the  will,  the  debt  to  Short  was  a  debt  for  the  ex- 
ecutors to  pay,  and  not  for  the  heirs  or  devisees.  In  2  jB.  S. 
156,  §  4,  4th  ed.y  the  phrase  ^'  unless  there  be  an  express 
direction  in  the  will  of  the  testator  that  such  mortgage  be 
otherwise  paid,"  signifies  otherwise  than  by  the  heir  or  dev- 
isee. This  will  does  direct  the  debt  to  Short  to  be  otherwise 
paid.  It  requires  it  to  be  paid  before  the  heirs  or  the  devisees 
take  any  thing,  and  that  they  take  only  the  residue.  Hence, 
even  if  the  debt  to  Short  were  in  •  fact  a  mortgage  within 
the  meaning  of  the  statute,  (which  it  is  not,)  it  would  not, 
under  this  wiU,  be  primarily  chargeable  on  the  heirs  or  dev- 
isees. (3  Paige^  403,  405.)  Being  payable  by  the  execu- 
tors, it  was  to  be  paid  out  of  the  personal  property.  (2  R.  8. 
272,  273,  §§  27,  28,  ^h  ed.    Id.  285,  §§  1,  2.) 

II.  If  the  real  estate  were  the  primary  fund  for  the  pay- 
ment of  the  debt  to  Short,  that  fact  could  legally  afford  no 
relief  to  Beeman  as  administrator  of  the  widow.  As  to  the 
real  and  the  personal  estate,  whichever  was  the  primary  fund 
for  the  payment  of  the  debt  to  Short,  certain  it  is,  under  this 
will,  that  it  was  to  be  paid  before  anybody  should  take  any 
thing,  either  as  heir,  or  devisee,  or  legatee.  By  the  terms  of 
the  will,  nobody  was  to  take  any  thing  till  the  debts  should 
be  paid,  and  then,  only  the  residue.  In  this  view,  the  exec- 
utors under  the  order  of  the  surrogate  should  pay  the  debt 
to  Short  by  leasing  the  property,  if  in  that  way  the  debt 
could  be  paid,  as  it  clearly  could.  When  the  use  of  the 
real  estate  had  thus  paid  this  prior  lien,  then,  and  not  till 
l^en,  the  widow's  right  of  use  for  life  as  devisee  would  at- 
tach. We  had  no  right  to  it  till  the  widow  should  have 
done  using  it ;  so  she  had  no  right  to  it  till  the  prior  lien  was 
paid.  After  that  lien  should  be  paid,  she  was  devisee  of  the 
use  of  what  was  left  for  life,  and  we  of  the  remainder.    As 
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to  the  residue  of  personal  and  real  estate,  she  was  both  the 
legatee  and  devisee  of  the  use  for  life ;  we  were  both  legatees 
and  devisees  of  what  was  left.  She  might  spend  of  it  more 
or  less ;  that  was  our  ill  fortune  or  good  fortune,  as  the  case 
might  be.  Her  good  husbandry  of  the  property,  real  or  per- 
sonal, could  give  to  her  heirs,  at  her  death,  no  right  to  the 
property. 

III.  The  referee  did  not  err  in  deciding  that  the  agree- 
ment between  the  plaintiffs  and  the  widow  was  a  valid  agree- 
ment. It  was  certainly  a  valid  agreement  if  the  debt  to 
TheophHus  Short  was,  under  the  will,  chargeable  primarily 
on  the  personal  estate  of  Consider  Lucas.  But  if  that  debt 
was  to  be  paid  out  of  the  real  estate,  still  it  was,  under  the 
will,  to  be  paid  by  the  executors ;  hence  this  agreement  be- 
tween the  co-executors,  by  which  she,  one  of  them,  was  to 
pay  this  debt,  was  a  valid  agreement.  Or,  if  it  was  a  ques- 
tion between  the  co-executors,  the  plaintiffs  and  herself^ 
s^hether  that  debt  should  be  paid  out  of  the  personal  estate 
or  out  of  the  real  estate,  yet  it  was  competent  for  them  to 
settle  that  question  by  such  an  agreement ;  and  so  the  agree- 
ment is  a  valid  adjustment  of  the  question. 

lY.  Section  4  of  the  title,  ^^  Miscellaneous  provisions  of  a 
general  nature,''  (2  JS.  S.  156,  4^h  ed,)  relates  to  a  proper 
mortgage,  in  form  and  in  fact,  not  to  Uens  like  the  one  in 
question.  This  debt  to  Short  was  a  lien  on  the  land,  and  so 
far  it  partook  of  the  nature  of  a  mortgage ;  but  it  was  not  a 
mortgage  in  fact,  nor  even  in  effect.  A  judgment  in  a  court 
of  record,  docketed  in  the  county,  is  a  lien  on  land,  and  so 
far  partakes  of  the  nature  of  a  mortgage ;  yet  it  is  not  a 
mortgage  in  fact,  nor  even  in  effect. 

Y.  Since  the  personal  property  was  sufficient  to  pay  all  the 
l^acies  and  all  the  debts,  including  the  debt  to  Short,  sudi 
payment  of  all  could  fiimish  no  cause  for  controversy  be- 
tween legatees  and  devisees,  or  between  executors  and  hein 
or  otherwise.  The  personal  property  was  clearly  sufficient  to 
pay  not  only  all  the  l^acies^  but  all  the  debts.    It  is  only 
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where  the  personal  property  is  insufficient  to  pay  all  the  leg- 
acies and  all  the  debts  that  a  legatee  may  be  subrogated  to  a 
creditor  having  a  lien  on  the  real  estate  of  the  decedent,  when 
such  creditor  has  been  paid  out  of  the  personal  estate.  There 
being  sufficient  personal  property  to  pay  all  the  legacies  and 
all  the  debts,  including  those  that  are  liens  on  the  real  estate 
of  the  decedent,  the  devisees  or  heirs  cannot  complain  that 
those  liens  are  paid  by  the  executors,  and  the  legatees  cannot 
complain,  for  they  have  received  their  legacies. 

VI.  The  widow  had,  under  her  contract  with  her  co-exec- 
utors, so  treated  the  estate  as  to  make  it  impossible  for  her 
representatives  to  show  what  portion  of  the  "debt  to  Short 
was  paid  out  of  the  personal  property  or  out  of  the  rents  of 
the  real  estate,  or  when  the  same  was  paid.  She  is  dead. 
Her  co-executors  only  knew  that  she  paid  some  portion  of 
the  debt  to  Short  out  of  the  rents  of  the  real  estate,  but  what 
portion  they  did  not  know ;  what  portion  the  referee  can- 
not and  does  not  state,  nor  can  he  nor  does  he  state  the  time. 

YII.  If  the  will  had  not  specifically  directed  the  payment 
of  all  the  testator's  debts  in  the  first  instance,  even  then, 
such  are  its  remaining  terms,  that  the  payment  of  the  debt 
to  Short,  as  made  by  the' widow,  gave  neither  her  nor  her  ad- 
ministrator any  claim  on  the  estate.  In  that  case,  suppose 
she  was  bound  for  her  life  to  keep  down  the  interest  on  the 
debt  to  Short,  and  suppose  this  is  all  she  had  done  during 
her  life,  then  she  would  have  left  to  the  subsequent  legatees 
and  deviBees  so  much  the  greater  remainder.  She  paid  from 
the  estate  for  which  she  had  the  use  for  life,  and  the  success- 
ful defendants  had  the  remainder.  So  far  as  she  took  of  the 
estate  or  its  use  to  pay  the  principal  of  the  debt  to  Short,  so 
far  she  diminished  that  remainder.  So  far  as  she  took  of  the 
rent  of  the  real  estate  to  pay  upon  that  debt,  instead  of  liv- 
ing upon  such  rent,  so  far  she  had  to  draw  Airther  on  the 
personal  estate  for  her  use  and  support.  While  she  was  leg- 
atee and  devisee  of  the  use  of  the  estate  for  her  life,  she  was 
both  by  the  terms  of  the  will  and  of  her  agreement  with  her 
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co-executors,  a  trustee  of  the  remainder,  and  the  successful 
defendants  were  the  "  cestuis  que  trust,"  Hence,  while  she 
had  the  right  of  use  for  her  support  during  her  life,  she  was 
bound,  subject,  to  that  use,  to  husband  and  preserve  the  estate 
for  her  cestuis  que  trust.  So  far  as  she  took  of  the  rents  of  the 
real  estate  to  pay  off  the  debt  to  Short,  so  far  she  diminished 
that  source  of  her  support,  as  provided  by  the  will.  And  just 
so  much  further  she  must  needs  draw  on  the  personal  prop- 
erty for  her  support ;  and  to  the  same  extent  she  diminished 
the  remainder.  Her  paying  to  Short  by  such  means  was  of 
no  benefit  to  the  remaindermen.  Had  that  debt  remained 
impaid  by  her,  that  remainder  had  been  just  so  much  larger. 
This  point  supposes  she  was  not  bound  to  pay  that  debt,  but 
that  it  belonged  to  the  remaindermen  to  pay.  She  could  not 
take  of  the  use  of  the  estate  provided  by  the  will  for  her  sup- 
port and  pay  this  debt  with  it,  then  draw  upon  the  prin- 
cipal of  the  estate  so  much  the  more  for  her  support,  and 
then  treat  that  debt  as  if  she  had  paid  it  properly  out  of 
her  own  separate  independent  estate.  Trustee  as  she  was, 
in  her  character  as  executrix ;  trustee  as  she  was,  by  the  ex- 
press terms  of  the  will ;  trustee  as  she  was,  by  her  agreement 
with  her  co-executors,  if  she  had  so  designed  or  so  attempt- 
ed, she  had  been  guilty  of  a  gross  attempt  to  violate  her 
trust  duty. 

By  the  Court y  Johnson,  J.  This  case,  so  far  as  the  de- 
fendant Beeman  is  concerned,  must  turn  wholly,  I  think, 
upon  the  question  whether  it  is  incumbent  upon  the  execu- 
tor, or  the  devisee,  to  pay  the  purchase  money  remaining 
unpaid  'upon  lands  purchased  by  the  testator  and  held  by 
him  by  contract  at  the  time  of  his  death.  It  has  been  jre- 
peatedly,  and  I  believe  uniformly,  held  that  the  heir  or  dev- 
isee could  compel  the  executors  or  administrators  to  pay  off 
such  a  debt,  for  his  benefit,  out  of  the  assets  in  the  hands 
of  the  latter.  {Dart  on  Vend,  and  Purch.  126.  Broome  v. 
Monckj  10  Vesey^  597.    Livingston  v.  Newhirhy  3  John.  Oh. 
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312.  CogsweU  v.  Cogswdly  2  Edw.  231.  Johnson  v.  Cor- 
betty  11  Faigcy  265.)  The  rule  was  the  same  in  respect  to 
lands  incumbered  by  mortgage.  But  in  regard  to  mortgages 
the  rule  has  been  changed  by  our  statute,  and  the  mortgt^ 
made  a  charge  upon  the  land  exclusively,  to  be  paid  by  the 
heir  or  devisee,  unless  there  be  an  express  direction  to  the 
contrary  in  the  will.     (1  B.  S.  749,  §  4.) 

It  is  argued  on  the  part  of  the  defendant  that  the  con- 
tract debt,  for  the  purchase  money,  is  in  the  nature  of  a 
mortgage,  and  comes  within  the  spirit  and  meaning  of  the 
statute.  But  whatever  resemblance  it  may  bear  in  equity  to 
a  mortgage,  it  is  certainly  not  a  mortgage  within  the  intent 
and  meaning  of  the  statute ;  and  the  provision  of  the  stat- 
ute is  confined  exclusively  to  lands  descending,  or  passing  by 
devise,  subject  to  a  mortgage  ^^  executed  by  any  ancestor  or 
testator."  It  refers  to  no  other  charge  or  incumbrance  what- 
ever, l^al  or  equitable.  In  all  other  respects  the  rule  re- 
mains as  it  was  before. 

It  i9  entirely  clear  that  this  debt  for  the  land  was  not  by 
the  wiU  charged  upon  the  real  estate.  The  language  of  the 
will  is  clear  and  explicit.  ^^  All  debts  which  I  shall  justly 
owe  shall  be  paid  in  preference  to  any  devise  or  legacy  herein 
contained.'' 

There  is  no  doubt  that  the  personal  estate  was  abundantly 
sufficient  for  the  payment  of  all  the  debts  of  the  testator,  in- 
cluding this  debt  for  the  land.  And  it  can  make  no  differ- 
ence, in  this  case,  that  the  life  tenant  used  a  small  portion 
of  the  rents  to  pay  that  debt.  She  had  the  whole  personal 
estate  in  her^own  chaige  and  right,  and  it  is  not  shown,  or 
pretended,  that  it  was  insufficient,  had  it  been  so  applied,  to 
pay  and  satisfy  all  the  debts  of  the  testator. 

But,  had  this  been  expressly  shown,  I  do  not  see  what 
daim  her  administrators  could  have.  She  agreed  expressly 
to  pay  all  the  debts,  if  her  co-executors  would  give  up  the 
whole  estate  to  her.  To  this  they  assented,  and  she  took 
the  asA^tS;  and  paid  the  debts,  according  to  her  agreement 
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It  is  suggested,  rather  than  claimed,  that  this  agreement 
was  not  {)inding  upon  fter.  I  do  not  see  why  it  was  not.  It 
was  founded  in  a  good  consideration,  as  between  her  and  her 
associates,  who  were  acting  for  the  interests  of  all  having 
any  claims  upon  the  estate.  At  all  events,  the  agreement 
was  fuUy  executed,  on  her  part,  and  I  do  not  see  how  her 
representative  can  now  gainsay  it,  or  claim  any  thing  from 
it,  as  against  any  other  person  interested  in  the  remainder. 

The  case  was  properly  disposed  of  by  the  referee,  and  the 
judgment  must  be  affirmed,  with  costs  against  the  appellant. 

[MovxoB  Obhbbal  Tbbx,  September  2, 1861.    Smith,  Knot  and  J6hns<m, 
Justices.] 
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The  neglect  to  present  a  draft  payable  d*  demand,  for  four  days,  during  which 
time  the  drawee  Huls,  will  discharge  the  drawer. 

Where  a  person  residing  in  New  Tork,  and  acting  as  the  authorised  agent  of 
another,  requested  a  friend  at  Cincinnati  to  collect  ftx>m  a  corporation  there 
the  amount  of  a  dividend  due  to  his  principal,  upon  stock,  and  to  transmit 
to  him  a  draft  for  the  amount ;  SM  that  if  the  agent  left  New  York  while 
expecting  the  draft,  it  was  his  duty  to  leave  authority,  with  some  one,  to 
present  the  draft,  when  received. 

And  that  for^he  negligence  of  the  agent  in  not  presenting  such  draft  for  pay- 
ment within  the  proper  time,  the  principal  was  responsible. 

f[IS  was  an  action  upon  a  draft  drawn  by  the  defendant, 
at  Cincinnati,  npon  the  Ohio  Life  Insurance  and  Trust 
Company,  New  York,  for  $250,  payable  to  Henry  A.  Hurl- 
but  or  order,  and  dated  August  17,  1857.  The  draft  was 
given  in  payment  of  a  dividend  upon  stock  in  the  defendant's 
company,  owned  by  William  V.  Brady.  Brady  being  absent 
in  Europe,  sent  a  written  authority  to  Hurlbut  to  receive  the 
dividend.  The  latter  employed  one  Beeves,  at  Cincinnati,  to 
collect  the  dividend  and  forward  the  money  to  him,  at  New 
York.    Beeves  accordingly  procured  the  draft  in  question 
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from  the  defendant  and  enclosed  tlm  same  to  Hnrlbut,  at 
New  York,  in  a  letter  dated  Cincinftiti,  August  17.  The 
check  reached  New  York  and  was  duly  delivered  at  the  place 
of  business  of  said  Hurlbut,  in  New  York,  on  the  morning 
of  the  20th  day  of  August^  1857,  to  some  person  in  charge 
thereof.  Hurlbut  was  on  said  17th  day  of  August,  1857, 
and  ever  since  has  been,  one  of  the  firm  of  Swift,  Hurlbut  & 
Co.  of  the  city  of  Kew  York,  who  were  then  doing  business 
at  No.  207  Pearl  street.  On  said  20th  day  of  August,  and 
up  to  the  25th  thereof,  the  said  Hurlbut  was  absent  from 
the  city  of  New  York,  and  the  letter  enclosing  said  draft  re- 
mained unopened  on  Hurlbut's  private  desk  till  said  25th 
day  of  August.  The  check  was  not  presented  for  payment  to 
the  drawee  thereof,  to  wit,  The  Ohio  Life  Insurance  and  Trust 
Company  in  New  York,  at  their  place  of  business  in  the  city 
of  New  York,  till  the  25th  day  of  August,  1857,  upon  the 
return  of  said  Hurlbut  to  the  city.  All  checks,  drafts, 
bills  of  exchange,  &c.,  drawn  6n  the  said  Ohio  Life  Insurance 
and  Trust  Company,  and  presented  on  or  before  one  o'clock 
on  the  24th  day  of  August,  1857,  were  duly  paid  at  present- 
ment, and  the  check  on  which  this  action  is  brought  would 
also  have  been  paid  by  the  said  company,  had  the  same  been 
presented  for  payment  at  any  time  on  or  before  one  o'clock 
on  the  24th  day  of  August,  1857,  when  the  company  stopped 
payment.  The  defendant  had  at  the  time  of  the  drawing  of 
Baid  check,  and  also  at  the  time  of  the  failure  of  said  Ohio 
Life  Insurance  and  Trust  Company,  ample  funds  to  piay  said 
check  to  its  credit  in  the  hands  of  said  Trust  Company  in 
the  city  of  New  York. 

The  defendant,  by  its  answer,  insisted  that  the  draft  was 
not  presented  for  payment  to  the  drawees  thereof  within  a 
reasonable  time  after  its  delivery  to  the  plaintiff's  agent,  nor 
until  after. the  drawees  had  stopped  payment  and  become  in- 
solvent ;  that  the  plaintiff  or  his  agent  or  agents  were  guilty 
of  gross  laches  in  not  presenting  said  draft  to  the  drawees  for 
payment,  and  thiat  by  reason  of  such  laches  said  draft  was 
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not  paid.  That  the  said  Ohio  Life  Insnrance  and  Trust 
Company,  at  the  time  of  the  drawing  of  said  draft  and  ever 
since,  has  been  largely  indebted  to  the  defendant,  and  that 
had  said  draft  been  presented  to  said  company  at  New 
York  for  payment  within  a  reasonable  time  after  its  delivery 
to  the  agent  of  the  plaintiff,  as  above  set  forth,  it  wonld 
'  have  been  paid.  That  the  defendant  had  been  damaged  to 
the  amount  of  $250  and  upwards  by  the  laches  and  negli- 
gence of  the  plaintiff,  his  agent  or  agents,  in  not  duly  pre- 
senting said  draft  for  payment.  And  the  defendant  would 
insist  upon  the  trial,  that  by  reason  of  such  negligence 
and  laches  of  the  plaintiff,  his  agent  or  agents,  the  defend- 
ant, was  discharged  of  and  from  all  liability  upon  said  draft 
The  ref<^ee  to  whom  the  action  was  referred  was  of  the 
opinion  that  the  plaintiff  had,  through  the  neglect  of  his 
agent,  failed  to  collect  from  the  Ohio  Life  and  Trust  Com- 
pany the  funds  which  the  defendant  had  placed  there  to 
meet  the  draft,  and  that  the  defendant  should  not  be  com- 
pelled to  pay  the  amount  a  second  time.  He  therefore  re- 
ported in  favor  of  the  defendant,  for  the  costs  of  suit.  And 
a  judgment  being  entered  accordingly,  the  plaintiff  appealed. 

Wm.  H.  ScoUy  for  the  appellant. 

F,  A.  Lane  and  F.  F.  Marhury^  for  the  respondent. 

By  the  Court  J  Ikobahau,  J.  The  principal  was  respon- 
sible for  any  negligence  of  the  agent  in  the  ordinary  discharge 
of  his  agency. 

The  agent  having  authorized  and  requested  Mr.  Beeves  to 
collect  from  the  company,  and  transmit  a  draffc  for  the  divi- 
dend, which  was  done  by  Beeves  in  a  check  from  the  defend- 
ant on  the  Ohio  Life  Insurance  and  Trust  Company,  was 
botmd,  if  he  left  the  city,  to  leave  authority  with  some  one 
to  present  the  check,  when  received. 
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The  n^lect  to  present  a  draft  payable  on  demand^  for  four 
days,  daring  which  time  the  drawee  failed,  discharged  the 
drawer,  and  the  finding  of  the  referee  cannot  be  disturbed. 

The  judgment  is  affirmed,  with  costs. 

[Nbw  York  Obvbbal  Tbbx,  May  6,  1861.    Gierke,  Chuld  and  Ingraham, 
Justices.] 


Devlin  vs.  Woodgatk. 

The  defendant  haTing. employed  one  0.  to  excavate  a  Tanlt,  in  fh>nt  of  his 
house,  C.  hired  the  plaintiff  to  do  the  work.  The  plaintiff  commenced  the 
Joh,  and  after  working  one  day,  he  went  to  the  defendant  and  declined  go- 
ing on  with  the  job,  unless  the  latter  would  promise  to  pay  him.  The  de- 
fendant told  him  to  go  on  and  finish  the  job,  and  "  he  should  be  paid." 
JEfdd,  that  the  promise  was  an  original  and  not  a  collateral  undertaking, 
and  was  not  void  by  the  statute  of  frauds,  but  was  valid  and  binding ;  it 
not  being  a  promise  to  answer  for  the  debt  or  default  of  C.  the  contractor, 
but  an  absolute  promise  to  pay  the  plaintiff  for  a  job  of  work  done  and  to 
be  done,  on  the  premises  of  the  defendant  and  for  his  benefit.  Ingbaham, 
J.  dissented. 

THIS  was  an  appeal  from  a  judgment  entered  upon  the 
verdict  of  a  jury,  after  a  trial  at  the  circuit,  in  an  action 
for  work  and  labor.  The  jury  found  in  favor  of  the  plaintiff, 
and  the  defendant  appealed. 

Welles,  J.  The  plaintiff's  evidence  tended  to  show  that 
on  the  second  day  after  he  conunenced  working  for  Cave- 
nagh,  he  refused  to  continue  the  work  for  him,  or  at  all,  ex- 
cept upon  the  faith  of  the  promise  of  the  defendant  to  pay 
him  for  it.  The  plaintiff  swears  on  his  direct  examination, 
that  the  defendant  told  him  to  go  on  with  the  work,  and  that 
he  should  be  paid.  He  says,  also,  that  Cavenagh  was  the 
contractor,  but  that  he  did  not  like  to  go  on  for  him,  and  re- 
fused to  go  on  till  defendant  promised  to  pay  him«  It  does 
not  appear  what  the  plaintiff's  contract  with  Cavenagh  was, 
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except  that  he  commenced  the  work  in  question  nnder  a  Tmx- 
gain  with  Cavenagh.  The  reason  why  he  refused  to  go  on 
and  do  the  work  under  that  bargain,  appears  to  hare  been 
that  he  had  become  satisfied  that  he  should  not  get  his  pay 
from  Cavenagh.  Whether  the  plaintiff  was  bound  by  his 
contract  with  Cavenagh  to  do  any  particular  amount  of  work 
for  him  does  not  appear ;  and  if  it  did  appear  that  he  was 
under  a  legal  obligation  to  Cavenagh,  I  do  not  perceive  how 
it  could  affect  the  question,  between  these  parties.  If  he,  the 
plaintiff,  had  violated  his  contract  with  Cavenagh,  and  with 
or  without  sufficient  cause  had  refused  to  go  on  with  the 
work  for  him,  it  was  entirely  competent  for  him  to  enter  into 
a  contract  with  the  defendant  to  do  the  same  work  which  he 
had  contracted  with  Cavenagh  to  perform ;  and  if  the  defend- 
ant, under  such  circumstances,  requested  him  to  perform  the 
services,  and  promised  to  pay  him,  it  was  an  original  and  not 
a  collateral  undertaking,  and  the  defendant  would  be  liable 
to  him  for  the  work  done  under  such  contract.  The  work 
was  done  on  the  defendant's  premises,  and  it  is  fair  to  pre- 
sume it  was  for  his  benefit.  There  is  nothing  in  the  plain- 
tifi^s  evidence  adverse  to  this  view,  excepting  that  the  plaintiff 
afterwards  signed  and  made  oath  to  an  account  for  this  work 
against  the  defendant,  under  the  advice  of  counsel,  with  a 
view  of  making  the  defendant's  property  liable  under  the 
mechanics'  lien  law.  This  was  not  an  estoppel  in  pais.  It 
was  at  most  matter  of  evidence  for  the  consideration  of  the 
jury,  upon  the  question  whether  the  defendant  was  originally 
liable.  The  defendant  explains  how  he  came  to  make  out 
and  swear  to  the  account  against  Cavenagh,  and  the  expla- 
nation which  he  gives  tends  to  relieve  the  act  of  any  unfavor- 
able influence  upon  his  claim  upon  the  defendant. 

The  defendant  was  a  witness  in  his  own  behalf,  and  posi-^ 
tively  denied  that  he  employed  the  plaintiff  to  do  the  work 
in  question,  or  promised  to  pay  him  for  it.  The  question 
was  therefore  eminently  one  for  the  jury,  who,  it  seems,  have 
given  credence  to  the  plaintiff's  testimony  and  disbelieved  the 
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defendant.    No  complaint  is  made  of  any  error  in  the  judge's 
charge  to  the  jury.         ' 

I  am  therefore  of  the  opinion  that  the  evidence  would  war- 
rant the  jury  in  taking  the  view  above  suggested  in  favor  of 
the  plaintiff;  in  which  case  the  defendant's  promise  was  not 
within  the  statute  of  frauds  requiring  certain  agreements  to 
be  in  writings  and  that  the  judgment  and  orders  appealed 
from  should  be  afELrmed* 

SuTHEBLAiTD^  J.  Whether  the  defendant  told  the  plain- 
tiff to  go  on  and  finish  the  work  and  he  should  be  paid,  as 
the  plaintiff  testified,  was  a  question  of  fact,  which  appears 
to  have  been  fairly  submitted  to  the  jury;  and  we  must  as- 
sume from  their  verdict,  that  they  gave  credit  to  the  plaintiff 
and  not  to  the  defendant ;  and  that  the  defendant  did  so  tell 
the  plaintiff,  and  that  he,  as  he  substantially  testified,  would 
not  have  gone  on  with  the  work  had  not  the  defendant  prom- 
ised to  pay  him,  or  see  him  paid. 

The  question  in  the  case,  then,  is  the  question  of  law, 
whether  this  promise  not  being  in  writing  was  void  by  the 
statute  of  frauds  ?  I  think  the  promise  was  not  within  the 
statute,  and  was  valid.  It  was  not  a  promise  to  answer  for 
the  debt  or  default  of  Cavenagh,  the  contractor,  but  an  ab- 
solute promise  to  pay  the  plaintiff  for  a  job  of  work  just  com- 
menced and  to  be  finished  on  the  premises  of  the  defendant, 
and /or  Jiis  benefit. 

The  job  of  work  was  the  excavation  of  a  vault  in  front  of 
the  defendant's  house.  The  plaintiff  had  been  employed  by 
Cavenagh,  the  contractor  with  the  defendant,  to  do  it.  It 
must  be  assumed  from  the  case,  that  the  plaintiff  was  to  be 
paid  for  the  job  when  the  work  was  finished.  The  plaintiff 
conmienced  and  worked  one  day.  Not  being  willing  to  trust 
Cavenagh,  the  day  after,  he  goes  to  the  defendant  and  de- 
clines going  on  with  the  job  unless  the  defendant  will  pronx- 
ise  to  pay  him  f  and  the  defendant  tells  him  to  go  on  and 
finish  the  job,  and  ^^  he  should  be  paid."    This  is^  I  ihink^ 
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a  fair  statement  of  the  case,  which  presents  the  question 
of  law. 

As  it  must  be  assumed  that  by  the  agreement  between  the 
plaintiff  and  Cavenagh  the  plaintiff  was  to  be  paid  for  the 
work  as  one  job  when  it  was  finished,  Cavenagh  was  not  in- 
debted to  the  plaintiff  even  for  the  one  day's  work  performed 
when  the  defendant  made  his  promise  to  the  plaintiff.  If 
the  plaintiff,  without  reasonable  excuse,  had  then  abandoned 
the  job,  he  could  not  have  recovered  of  Cavenagh  for  the  one 
day's  work.  The  defendant's  promise  then  was  not  a  prom- 
ise to  answer  for  the  debt  of  another,  even  as  to  the  one  day's 
work  performed.  For  the  work  to  be  performed,  of  course  no 
debt  existed  when  the  defendant  made  his  promise.  The 
question  then  is,  was  the  defendant's  promise  a  promise  to 
answer  for  any  default  of  Cavenagh  in  not  pajring  the  plain- 
tiff, or  was  it  an  absolute  promise  to  pay  the  plaintiff,  or  to 
see  that  he  was  paid  ?  The  work  was  for  the  benefit  of  the 
defendant.  The  money  for  the  work  was  to  be  paid  by  the 
defendant,  either  to  Cavenagh  or  to  the  plaintiff.  Did  the 
defendant  intend  to  pay  over  the  money  to  Cavenagh,  and 
then  by  his  promise  undertake  that  Cavenagh  should  pay  the 
money  to  the  plaintiff;  or  did  the  defendant  by  his  promise 
undertake  to  pay  the  money  directly  to  the  plaintiff  without 
its  going  into  Cavenagh's  hands  ?  I  think  the  latter,  and 
that  the  plaintiff  had  a  right  to  suppose  that  such  was  the 
defendant's  intention.  I  think  the  plaintiff,  from  the  prom- 
ise made,  under  the  circumstances,  had  a  right  to  rely  upon 
the  defendant's  retaining  from  the  contract  price  with  Cave- 
nagh sufficient  to  pay  him.  In  my  opinion,  the  promise 
should  be  considered  an  absolute  promise  to  pay  the  plain- 
tiff, and  not  a  promise  that  Cavenagh  should  pay  the 
plaintiff. 

I  therefore  concur  in  the  conclusion  to  which  Judge  Welles 
has  arrived. 

If  A.  B.,  a  stranger,  having  no  interest  in  the  work,  had 
promised,  under  the  circumstances,  that  the  plaintiff  should 
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be  paid,  it  is  quite  clear  to  me  that  the  promise  would  have 
been  within  the  statute,  and  void.  But  here,  the  work  was 
in  fact  done  for  the  defendant;  and  I  think  the  promise 
should  be  considered  merely  a  promise  to  pay  for  work  done 
and  to  be  done  for  him,  not  collateral,  but  direct  and  absolute. 

Inoraham,  J.  dissented. 

Judgment  affiimed. 

[Nbw  7obk  asirsBAX.  Tbbm,  ICay  27, 1S61.    Ingrakam,  WdUt  and  AiH^ 
trkmd^  JnsUoei.] 
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Although  the  mere  fkct  that  a  person  is  Iqjixred,  while  being  transported  in  a 
rail  road  car,  does  not  impose  upon  the  rail  road  company  the  burden  of 
disproving  negligence,  yet  the  presumption  of  a  want  of  care  may  arise  from 
circumstances  attending  the  injury ;  and  whenever  such  a  state  of  things 
exists,  the  onus  is  upon  the  company  to  show  that  the  injury  did  not  result 
from  any  negligence  on  its  part. 

Accordingly,  where  a  tn^n  of  cars  upon  the  defendants  road,  in  which  the 
plaintiff  was  a  passenger,  was,  in  consequence  of  an  embankment  haTing 
been  swept  away  or  submerged,  plunged  into  a  gulf  of  some  forty  feet  in 
depth,  and  the  plaintiff  seriously  injured ;  Hdd  that  these  facts  being  shown 
to  exist,  the  presumption  of  negligence  on  the  part  of  the  defendant  neces- 
sarily arose ;  and  that  it  required  evidence  on  the  part  of  the  defendant  to 
overcome  that  presumption  and  establish  affirmatively  that  no  negligence, 
on  its  part,  existed  to  which  the  ii\jury  could  be  attributed.  Mobgav,  J. 
dissented. 

J7e7<2,  also,  that  it  was  a  question  for  the  jury  to  decide,  upon  the  whole  evi- 
dence, whether  the  defendant  had  succeeded  in  removing  the  presumption 
of  negligence  arising  from  the  circumstances  of  the  case  and  establishing, 
dearly,  that  the  accident  arose  either  from  causes  inexplicable,  and  involv- 
ing no  responsibility  on  its  part ;  or  from  the  hidden  forces  of  nature,  and 
the  interposition  of  a  superior  power  which  no  care,  skill  or  precaution  on 
its  part  could  avert  or  controL 

That  the  refusal  to  charge  that  if  the  injury  was  caused,  in  part,  by  an  nn- 
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foreseen  cause,  and  in  part  by  a  cause  attribntoble  to  negligence,  the  plain* 
tiff  coald  not  recover,  was  not  a  ground  of  exception.  If  there  is  a  proxi- 
mate and  discoverable  cause,  which  may  have  produced  the  ii\jury,  and 
which  the  evidence  will  warrant  the  jury  in  finding  was  sufficient  for  that 
end,  it  in  no  respect  conduces  to  the  defendant's  impunity  that  another 
cause  existed  which  was  perhaps  adequate  to  the  production  of  the  result. 

That  the  judge  was  not  bound  to  charge  that  if  the  defendant  employed  proper 
persons  to  construct  and  protect  the  embankment  and  they  were  guilty  of 
no  negligence  in  the  performance  of  their  duties,  the  plaintiff  could  not 
recover ;  there  being  no  such  ground  of  exemption,  known  to  the  law. 

That  in  refusing  to  charge  that  the  plaintiff  could  not  recover  unless,  before 
the  accident,  there  was  some  apparent  source  of  danger  to  the  embankment, 
which  it  was  the  duty  of  the  defendant  to  provide  against  or  remove ;  and 
in  charging  that  under  such  a  condition  of  things  the  defendant  would  not 
be  chargeable  with  negligence,  the  judge  committed  no  error 

That  on  the  trial  of  such  action  the  declarations  of  ihe  engineer  of  the  rail 
road  company,  made  while  actually  engaged  upon  the  work,  and  in  respect 
to  its  proper  construction,  were  in  substance  a  part  of  the  res  gestaj  and 
were  therefore  admissible  in  evidence. 

Although  great  respect  should  be  paid  to  the  opinions  of  scientific  witnesses 
respecting  the  cause  of  an  accident,  yet  they  are  no  more  controlling  than 
are  those  of  any  other  class  or  body  of  men,  when  speaking  upon  subjects 
which  lie  within  the  range  of  common  observation  and  experience. 

APPEAL  from  a  judgment  entered  at  a  special  term  upon 
the  verdict  of  ajiiry,  after  a  trial  at  the  circuit,  and  from 
an  order  made  at  a  special  term  denying  a  motion  for  a  new 
trial  The  action  was  brought  to  recover  dami^es  sustained 
by  the  plaintiff  in  consequence  of  an  accident  occurring  upon 
the  railway  of  the  defendant,  on  which  he  was  a  passenger, 
in  March,  1859.  The  complaint  alleged  that  the  defendant 
had  been,  and  still  was,  a  foreign  corporation,  doing  busi- 
ness, having  agents  and  owning  property  within  this  state, 
tinder  the  corporate  name  of  "  The  Great  Western  Railway 
Company,"  and  was  and  is  the  owner  and  proprietor  of  a  cer- 
tain rail  road  or  railway  called  The  Great  Western  Bailway, 
constructed  and  extending  across  the  province  of  Upper  Can- 
ada or  Canada  West,  from  a  point  at  or  near  Windsor  on 
the  Detroit  river,  in  Canada  aforesaid,  to  a  point  at  or  near 
Kiagara  city  on  the  Niagara  river,  in  this  state,  together  with 
ibe  track,  rails  and  other  fixtures,  locomotives,  carriages  and 
Vol.  XXXIV.  17 
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other  appurtenances  and  property  belonging  and  pertaining 
thereto ;  and  was  and  is  using  the  same  in  conveying  passen- 
gers between  the  points  aforesaid,  for  hire  and  reward.  That 
being  such  owner  and  proprietgr  of  the  same,  and  using  the 
same  for  the  purposes  aforesaid,  the  defendant,  on  or  about 
the  19th  day  of  March,  1859,  at  Windsor  aforesaid,  received 
the  plaintiff  as  a  passenger  on  board  one  of  said  carriages, 
being  one  of  a  train  of  said  carriages,  drawn  by  one  of  said 
locomotives,  propelled  by  the  use  and  power  of  steam,  to  be 
by  the  defendant  carried  therein  over  said  railway  upon  a 
certain  journey,  and  between  the  points  aforesaid,  for  hire 
and  reward  to  said  defendant ;  and  it  thereby  then  and  there 
became  and  was  the  duty  of  the  defendant  to  have  and  keep 
the  said  railway,  its  fixtures,  appurtenances  and  property 
aforesaid,  in  good  repair  and  condition,  and  to  run  said  loco- 
motive, and  to  draw  said  train  and  carriage  with  care  and 
skill,  and  to  carry  the  plaintiff  in  said  carriage  on  said  jour- 
ney safely.  Yet  the  defendant,  not  regarding  its  duty  in  that 
behalf,  did  not  use  due  and  proper  care  and  skill,  neither  in 
constructing  or  keeping  said  railway  in  a  proper  manner  and 
in  good  order  and  repair,  nor  in  keeping  said  railway,  its  ap- 
purtenances and  fixtures  secure  or  in  good  order  and  condi- 
tion, nor  in  running  said  locomotive  or  running  said  train  or 
carriage,  wherein  the  plaintiff  was  a  passenger.  But  on  the 
contrary  the  defendant,  its  agents  and  servants  so  carelessly, 
negligently  and  unskillfuUy  constructed  and  managed  said 
railway,  its  fixtures,  appurtenances  and  the  property  afore- 
said, and  the  locomotive,  train  and  carriage  aforesaid,  that 
on  the  day  and  year  aforesaid,  to  wit,  at  or  near  Dundas, 
in  Canada  aforesaid,  by  and  through  the  carelessness,  negli- 
gence, unskillfullness  and  improper  conduct  of  said  defendant, 
its  agents  and  servants  in  that  behalf,  said  railway,  fixtures, 
appurtenances  and  property  became  and  were  left  out  of  re- 
pair, the  track  and  rails  thereof  removed  and  out  of  place, 
and  said  locomotive,  train  and  carriage  were  violently  precip- 
itated into  a  gulf  or  opening  across  said  track,  and  was  sud- 
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denly  and  violently  stopped,  cmslied  and  jammed  together ; 
and  said  plaintiff  sitting,  being  and  being  carried  in  said  car- 
riage as  'aforesaid,  was  thereby  then  and  there  suddenly  and 
violently  thrown  from  his  seat  and  jammed  against  and 
crushed  between  and  among  the  sides,  seats  and  fixtures  and 
fragments  of  said  train  and  said  carriage,  whereby  the  plain- 
tiff's  foot  was  jammed,  his  leg  badly  bruised,  his  head  badly 
cut,  and  his  chest  crushed,  the  bone  thereof  was  fractured, 
his  arm  and  face  badly  crushed  and  bruised,  and  his  lungs 
and  other  vitals  and  other  parts  of  his  body  badly  and  per- 
manently injured,  and  the  plaintiff  put  in  imminent  danger 
of  his  life,  and  delayed  upon  his  said  journey  and  exposed  to 
the  inclement  weather ;  and  he  was  and  is  otherwise  hurt, 
bruised,  wounded,  crippled  and  injured,  insomuch  that  he 
thereby  became  and  was  and  from  thence  hitherto  has  been 
and  still  is  sick,  sore,  lame,  crippled  and  disordered,  and  has 
from  thence  hitherto  suffered  and  underwent  great  pain,  and 
has  thence  hitherto  been  confined  and  unable  to  attend  to  his 
ordinary  business  ;  and  has  thence  hitherto  been  obliged  to 
and  has  necessarily  expended  large  sums  of  money  and  incur- 
red large  debts  for  necessary  surgical  and  medical  aid  and 
attendance,  and  for  nursing  and  other  assistance.  And  has 
sustained  damages  by  reason  of  the  premises  to  the  amount 
of  $10,000.  And  he  demanded  judgment  against  the  defend- 
ant for  that  sum  and  costs  of  the  action. 

The  answer  was  a  general  denial  of  the  matters  stated  in 
the  complaint.  The  action  was  tried  at  the  Onondaga  cir- 
cuit in  September,  1860,  before  Justice  Mullin  and  a  jury. 
The  material  fact«  appearing  at  the  trial,  in  relation  to  the 
nature  and  causes  of  the  accident,  &c.  are  sufficiently  set;^ 
forth  in  the  opinion  of  the  court.  The  plaintiff  was  exam- 
ined as  a  witness,  and  he  and  other  witnesses  testified  to  the 
extent  and  severity  of  the  injuries  received  by  him. 

Charles  B.  Babbitt,  a  witness  for  the  plaintiff,  testified  as 
follows :  *'  I  reside  at  Bochester ;  I  am  an  engineer,  have 
been  eighteen  years ;  I  was  employed  as  resident  engineer 
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during  the  construction  of  defendant's  rail  road  from  three 
miles  west  of  Hamilton  to  the  Grand  river,  and  on  this  sec- 
tion ;  went  into  the  company's  employ  in  1847  ;  and  was  in 
their  employ  again  from  1850  to  1854  When  I  first  went 
on  to  the  road  Mr.  Stuart  was  chief  engineer  ;  Mr.  Benedict 
was  chief  engineer  from  the  fall  of  1850  to  the  fall  of  1852. 
John  T.  Clark  was  Benedict's  successor ;  and  Mr.  Clark  and 
I  left  ahout  the  same  time,  in  the  summer  of  1854.  I  aided 
in  making  the  embankment  in  question  ;  it  was  commenced 
under  Benedict  and  finished  under  Clark.  A  tressle  work  was 
first  raised,  over  which  the  cars  ran  ;  think  we  commenced 
filling  in  the  soil  before  Benedict  left.  The  culverts  were 
first  located  by  George  Cole,  resident  engineer ;  he  located 
three,  the  east  and  west  one  in  the  neighborhood  of  the 
break."  The  plaintiff's  counsel  then  asked  the  witness  the 
following  questions  :  "  What  did  Mr.  Benedict  say  about  the 
culvert  ?"  To  this  question  the  defendant's  counsel  objected, 
upon  the  ground  that  the  question  was  incompetent,  and  called 
for  hearsay,  incompetent  and  irrelevant  testimony  ;  but  the 
court  overruled  the  objection  and  admitted  the  testimony, 
and  the  defendant's  counsel  excepted.  The  witness  in  answer 
to  the  question  said  :  "  Benedict  told  me  to  omit  the  third 
culvert,  on  the  ground  that  the  water  could  be  carried  to  the 
east  culvert  by  a  ditch ;  he  said  a  ditch  should  be  cut 
through  a  spur  of  the  mountain.  The  location  of  the  mid- 
dle culvert  was  put  just  west  of  the  spur.  The  ditch  was  not 
made  while  I  was  there." 

The  plaintiff  offered  to  show  that  since  the  accident  the 
defendant  had  made  a  ditch  to  carry  the  water  to  the  east 
culvert.  Objected  to  by  the  defendant's  counsel  as  immate- 
rial. Objection  overruled,  and  the  defendant's  counsel  ex- 
cepted, and  the  witness  testified. 

The  proofs  being  closed,  the  defendant's  counsel  moved  for 
a  nonsuit  upon  the  whole  evidence,  upon  the  ground  that  no 
cause  of  action  had  been  established,  and  particularly  that 
there  was  no  sufficient  evidence  to  go  to  the  jury  that  the 
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accident  was  the  result  of  any  neglect  on  the  part  of  the  de»- 
fendant.  But  the  court  denied  the  motion,  and  the  defend- 
ant's counsel  excepted.  The  cause  was  then  submitted  to 
the  jury  by  counsel  for  the  respective  parties.  The  court 
charged  the  jury,  among  other  things,  that  the  plaintiff  could 
not  recover,  unless  the  jury  found  that  his  injuries  were 
caused  by  some  negligence  of  the  defendant ;  but  if  the  in- 
juries were  produced  by  the  defendant's  running  its  train 
into  a  breach  in  its  road,  where  an  embankment  belonging 
to  the  defendant's  road  had  given  way,  these  facts,  standing 
alone  and  unexplained,  would  be  prima  facie  evidence  of 
such  negligence.  To  this  charge  the  defendant's  counsel  ex- 
cepted. The  court  further  charged  the  jury  that  the  build- 
ing of  a  new  ditch  by  the  defendant,  since  the  accident,  was 
a  circumstance  which  the  jury  might  take  into  account  in 
determining  the  question,  whether  the  water  standing  on  the 
side  of  the  bank  had  any  agency  in  producing  the  accident 
to  the  bank.  But  the  construction  of  the  ditch  was  only  evi- 
dence of  the  opinion  of  the  officers  of  the  company  as  to  the 
water  standing  upon  the  bank  being  the  cause  of  the  slide, 
and  the  weight  to  be  given  to  it  would  be  controlled  by  the 
other  evidence  in  the  cause.  To  this  charge,  and  to  eaeh 
proposition  thereof,  the  defendant's  counsel  excepted.  The 
counsel  for  the  defendant  then  requested  the  court  to  charge 
the  jury,  that  if  there  was  an  extraordinary  and  unprece- 
dented storm,  which  could  not  be  foreseen,  and  if  this  in 
part  produced  the  accident,  aided  by  a  cause  which  could 
have  been  foreseen  and  prevented,  but  which  alone  could  not 
produce  the  accident,  then  the  plaintiff  could  not  recover. 
The  court  refused  so  to  charge,  and  the  defendant's  counsel 
excepted.  The  counsel  for  the  defendant  then  requested  the 
court  to  charge  the  jury,  that  the  construction  of  the  ditch 
on  the  north  side  of  the  bank,  after  the  accident,  was  not  an 
admission  by  the  company  that  at  the  time  of  the  accident 
a  ditch  was  necessary  to  protect  th^  bank  from  the  water 
lying  against  it,  nor  does  it  bear  upon  that  fact.    The  court 
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refused  so  to  charge,  and  the  defendant's  counsel  excepted. 
The  counsel  for  the  defendant  then  requested  the  courifc  to 
charge  that,  upon  the  whole  evidence,  it  was  not  affirmatively 
proved  what  was  the  approximate  cause  of  the  sliding  of  the 
bank,  and  therefore  the  plaintiff  could  not  recover.  Refused, 
and  exception  by  the  defendant's  counsel.  That,  upon  the 
whole  evidence,  it  was  not  affirmatively  proved  that  the  sliding 
of  the  embankment  was  owing  to  any  negligence  of  the  defend- 
ant, and  therefore  the  plaintiff  was  not  entitled  to  recover. 
Befused,  and  exception  by  the  defendant's  counsel.  That  al- 
though the  accident  may  have  revealed  the  fact  that  there 
was,  before  it  occurred,  a  source  of  danger  to  the  embank- 
ment, there  was  not  proof  sufficient  to  show  that  prior  to 
the  accident  there  was  any  apparent  source  of  danger  to  the 
embankment,  which  it  was  the  duty  of  the  defendant  to  pro- 
vide against  or  remove.  Refused,  and  exception  by  the  de- 
fendant's counsel.  That  the  proof  showed  that  this  accident 
was  the  result,  not  of  causes  within  the  ordinary  experience 
of  n^ankind  in  the  region  where  it  occurred,  but  of  an  extra- 
ordinary storm,  a  convulsion  of  nature,  such  as  could  not 
rationally  be  .expected  to  have  been  foreseen  or  provided 
against,  and  therefore  the  plaintiff  could  not  recover.  Re- 
fused, and  exception  by  the  defendant's  counsel,  Tl^e  defend- 
ant's counsel  then  requested  the  court  to  charge  the  jury  that 
the  plaintiff  could  not  recover,  unless  he  had  proved  affirm- 
atively what  was  the  proximate  cause  of  the  giving  away 
of  the  embankment.  But  the  court  refused  so  to .  charge, 
unless  modified  by  adding  to  said  proposition,  that  if  the  ac- 
cident was  caused  by  the  giving  away  of  the  bank,  that  was 
prima  facie  evidence  of  negligence.  And  the  court  charged 
the  proposition  as  modified.  To  which  refusal  and  charge, 
and  each  of  them,  the  defendant's  counsel  excepted.  Also 
to  charge  that  the  plaintiff,  could  not  recover,  unless  he 
proved  affirmatively  that  the  accident  was  owing  to  some 
neglect  of  the  defendant.  The  court  refused  so  to  charge, 
unless  modified  according  to  the  last  proposition ;  and  the 
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defendant's  counsel  excepted.  Also  to  charge  that  the  occur- 
rence of  the  accident  afforded  no  presumption  of  negligence. 
The  court  refused  so  to  charge,  and  the  defendant's  counsel 
excepted.  Also  to  charge  that  the  plaintiff  could  not  re- 
cover, unless  he  showed  in  what  the  negligence  consisted 
But  the  court  refused  so  to  charge,  and  the  defendant's  coun- 
sel excepted.  Also  to  charge  that  the  plaintiff  could  not  re- 
cover if  the  jury  differed  as  to  the  cause  of  the  accident,  or 
the  character  of  the  neglect.  But  the  court  refused  so  to 
charge,  unless  modified  by  adding  :  If  the  jury  cannot  agree 
that  the  defendant  was  guilty  of  some  act  of  negligence,  they 
cannot  find  for  the  plaintiff;  and  the  defendant's  counsel 
excepted.  That  the  plaintiff  could  not  recover,  unless  the 
jury  could  all  agree  in  attributing  the  accident  to  the  same 
cause  or  causes,  and  the  same  neglect.  But  the  court  re- 
fused so  to  charge,  and  the  defendant's  counsel  excepted. 
Also  to  charge  that  the  plaintiff  could  not  recover,  unless  be- 
fore the  accident  there  was  some  apparent  source  of  danger 
to  the  embankment,  which  it  was  the  duty  of  the  defendant^ 
to  provide  against  or  remove.  But  the  court  refused  so  to 
charge,  unless  modified  by  striking  out  the  words  "the  plain- 
tiff cannot  recover,"  and  substituting  the  words  "  the  defend- 
ant is  not  chargeable  with  neglect,"  and  charged  the  jury 
according  to  the  proposition  as  modified.  To  which  refusal 
and  charge,  and  each  of  them,  the  defendant's  counsel  ex- 
cepted. Also  that  the  plaintiff  could  not  recover,  unless  be- 
fore the  accident  there  was  some  apparent  subsisting  cause, 
sufficient  to  produce  the-  accident,  which  it  was  the  duty  of 
the  defendant  to  provide  against  or  remove.  But  the  court 
refused  so  to  charge,  except  by  modifying  the  proposition  the 
same  as  the  last- one,  and  charged  as  so  modified;  and  the 
defendant's  counsel  excepted.  The  defendant's  counsel  also 
requested  the  court  to  charge  t]^e  jury,  that  even  if  the  jury 
should  find  that  a  pool  of  water  had  collected  above  the  em- 
bankment, and  that  the  slide  was  occasioned  by  it,  and  that 
therefore,  since  the  accident^  it  would  be  negligent  to  suffer 
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a  similar  pool  to  lie  against  the  bank^  yet,  if  prior  to  the  ac* 
cident  it  was  not  known  that  such  a  cause. could  produce 
such  an  effect,  the  plaintiff  could  not  recover.  The  court  re- 
fused so  to  charge,  unless  modified  in  the  same  manner  as  in 
the  last  two  propositions,  and  charged  as  modified ;  and  the 
defendant's  counsel  excepted.  Also  to  charge  that  if  there 
was  a  reasonable  doubt  remaining  in  the  minds  of  the  jury  as 
to  the  cause  of  the  accident,  or  as  to  its  having  been  the  re- 
sult of  the  negligence  of  the  company,  the  plaintiff  could  not 
recover.  Refused  by  the  court,  and  exception  by  the  de- 
fendant's counsel.  Also  to  charge  that  the  question,  what 
caused  this  accident,  was  under  all  the  circumstances  of  the 
case  a  question  of  science ;  and  if  the  jury  believed  the  tes- 
timony of  the  scientific  witnesses,  who  stated  that  the  cause 
of  the  accident  could  not  be  known  with  certainty,  and  that 
the  cause  thereof  was  doubtful,  the  plaintiff  could  not  recover. 
But  the  court  refused  so  to  charge,  and  the  defendant's  coun- 
sel excepted.  Also  to  charge  that  the  question,  what  caused 
the  slide,  was  a  question  of  science ;  and  if  the  jury  believed 
the  testimony  of  the  scientific  witnesses,  who  stated  that  the 
accident  could  not  have  been  caused  by  the  action  of  the  pool 
upon  the  embankment,  the  plaintiff  could  not  recover.  Re- 
fused, and  exception  by  the  defendant's  counsel.  Also  to  charge 
that  if  the  jury  believed  that  it  was  rational  to  suppose  that 
the  accident  might  have  been  the  result  of  any  other  cause 
than  the  pool  soaking  into  and  carrying  away  the  embank- 
ment, then  the  plaintiff  could  not  recover.  Refused,  and  ex- 
ception by  the  defendant's  counsel.  Also  to  charge  that  the 
question,  what  caused  this  slide,  was  a  question  of  science ; 
and  if  the  jury  believed  the  scientific  witnesses,  who  stated 
that  under  all  the  conditions  proved  to  have  existed  at  the 
time,  ihey  would  not  have  apprehended  danger  to  the  em- 
bankment, the  plaintiff  was, not  entitled  to  recover.  Re^ 
fused,  and  exception.  The  defendant's  counsel  then  requested 
the  court  to  charge  the  jury,  that  if  the  defendant  employed 
proper  persons  to  construct  and  protect  the  embankment,  and 
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they  were  guilty  of  no  negligence  in  the  performance  of  their 
duties,  the  plaintiff  could  not  recover.  But  the  court  refused 
so  to  charge,  and  the  defendant's  counsel  excepted.  The 
defendant's  counsel  then  requested  the  court  to  charge  the 
jury  that,  though  under  ordinary  circumstances,  and  in  cases 
of  ordinary  embankments,  the  action  of  water  upon  them  is  a 
matter  within  the  observation  imd  knowledge  of  many  prac- 
tical men ;  yet,  considering  the  extraordinary  size  and  char- 
acter of  this  embankment,  and  other  circumstances  of  the 
case,  the  question,  what  caused  this  accident,  and  whether  it 
was  occasioned  by  the  negligence  of  the  defendant,  must  be 
far  better  understood  by  scientific  witnesses,  and  the  jury 
should  give  a  controlling  influence  to  their  opinion  in  coming 
to  a  conclusion.  But  the  court  refused  so  to  charge,  unless 
modified  by  striking  out  the  word  ^^  controlling,"  and  in  that 
form  charged  the  proposition  ;  to  which  refusal  and  charge, 
and  each  of  them,  the  defendant's  counsel  excepted.  The 
defendant's  counsel  then  requested  the  court  to  charge  the 
jury,  that  it  was  affirmatively  shown  that  this  bank  was 
properly  constructed,  and  of  proper  materials;  also  that 
there  was  no  apparent  cause  of  danger,  which  it  was  the 
duty  of  the  company  to  prevent ;  also  that  even  now  the 
most  competent  engineers  did  not  know  the  cause  of  the 
accident,  or  how  to  provide  against  it,  and  consequently  the 
plaintiff  could  not  recover.  But  the  court  refused  so  to 
charge,  and  the  defendant's  Counsel  excepted.  The  jury, 
thereupon,  found  a  verdict  in  favor  of  the  plaintiff  for  $5000. 
It  was  conceded,  for  the  purposes  of  the  application  for  a 
new  trial,  and  of  any  appeal  in  this  cause,  that  the  plaintiff 
sustained  the  injuries  as  charged  in  the  complaint,  and  that 
the  damages  were  not  excessive.    The  defendant  appealed. 

E,  C.  Sprague,  for  the  appellant. 

D.  CaateSj  for  the  respondent. 
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Bacon,  P.  J.  It  will  enable  us  better  to  appreciate  the  ex- 
ceptions taken  to  the  charge  and  refnsal  to  charge  by  the 
justice  who  tried  this  cause,  if  we  disembarrass  the  case  of  all 
questions  excepting  the  one  on  which  the  cause  really  turned, 
and  which  necessarily  controlled  the  verdict.  By  doing  so, 
we  shall  see  that  there  was  in  truth  but  one  point  upon  which 
all  the  material  testimony  converged,  and  that  if  the  charge 
in  its  leading  and  vital  principle  was  right,  the  verdict  can 
U  .u.Wn«l'«.d  the  mL  Jd  .ere.,  L>^  .,oep«.,„ 
will  easily  resolve  themselves,  and  are  indeed  worthy  of  no 
special  consideration.  There  is  no  dispute,  in  the  first  place, 
that  the  plaintiff  was  a  passenger  in  the  cars  of  the  defend- 
ant, having  duly  paid  his  fare,  and  entitled  himself  to  be 
safely  transported  on  their  rail  road  route  upon  the  occasion 
in  question.  There  is  no  dispute  as  to  the  fact  that  by  the 
casualty  that  occurred  at  the  point  where  the  train  jjlunged 
into  the  vortex  made  by  the  giving  way  of  the  embankment 
and  the  destruction  of  the  track,  the  plaintiff  was  most  seri- 
ously and  permanently  injured ;  and  no  question  is  made  that 
the  damages  awarded  by  the  jury,  in  case  the  cause  of  action 
is  sustained,  are  excessive. 

In  addition  to  this,  the  case  involves  no  inquiry  in  respect 
to  any  imputed  negligence  on  the  part  of  the  plaintiff,  by 
which  the  injury  was  caused,  or  which  contributed  to  the  in- 
jury ;  nor  is  any  complaint  made  that  the  train  wasxrun  at 
an  improper  rate  of  speed,  or  in  an  imprudent  and  reckless 
manner,  while  passing  the  point  where  the  accident  occurred. 
The  allegations  of  the  complaint  are  somewhat  general  and 
vague,  and  impute  negligence  to  the  defendant  in  respect  to 
the  management  of  its  railway,  its  fixtures,  appurtenancf^^ 
and  property,  by  which  they  were  left  out  of  repair,  and  the 
track  and  rails  out  of  place,  and  thereby  the  train  being  pre- 
cipitated into  a  deep  gulf  the  plaintiff  was  crushed,  bruised 
and  wounded,  and  thus  suffered  the  injuries  complained  of. 
As  disclosed  by  the  testimony,  the  precise  gravamen  of  the 
complaint  is,  that  by  the  careless  and  negligent  construction 
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of  the  embankment  upon  the  defendant's  railway,  the  want 
of  sufficient  culverts  and  ditches  to  cany  off  the  water  to 
which  it  was  exposed  from  its  peculiar  position,  and  especially 
by  sufferiDg  the  water  to  accumulate  above  and  rest  upon 
and  against  the  embankment  and  permeating  and  saturating 
the  bank,  it  gave  way,  and  carrying  off  both  embankment 
and  track,  occasioned  the  disaster  by  which  the  plaintiff  suf- 
fered, and  for  which  the  action  was  brought.  This  is  the 
precise  point  upon  the  solution  of  which  the  question  of  the 
defendant's  liability  depends. 

It  is  only  necessary  to  state  that  about  one  o'clock  on  the 
morning  of  the  19th  of  March,  1859,  the  train  of  the  defend- 
ant coming  east,  on  the  route  from  the  city  of  Hamilton, 
was  suddenly  precipitated  into  a  breach  in  the  road  made 
by  the  giving  way  of  an  embankment  at  a  point  where  a  train 
had  passed  in  safety  about  two  hours  previoiisly.  There  was 
nothing  to  indicate  danger,  or  excite  alarm,  just  before  the 
casualty.  The  breach  was  about  45  yards  in  length,  and  the 
southerly  side  was  entirely  gone.  The  embankment  was 
made  against  the  face  of  a  mountain,  the  upper  or  northern 
side  being  about  25,  and  the  lower  about  60  feet  above  the 
natural  level.  There  was  one  large  culvert  under  the  track, 
about  150  yards  east  of  the  spot  where  the  embankment  gave 
way,  and  another  of  equal  capacity  a  considerable  distance 
west  of  it,  and  about  the  center  a  sort  of  blind  drain  had 
been  originally  laid,  but  which  as  it  appeared  at  the  time  had 
been  substantially  filled  up  and  obstructed.  Near  the  breach 
there  was  a  hollow,  which  collected  and  retained  water,  which 
lay  against  the  bank,  of  the  average  depth  of  about  2  or  2^ 
feet,  and  as  described  by  some  of  the  witnesses,  some  50 
feet  in  length  by  10  or  12  in  width.  A  heavy  and  tempestu- 
ous rain  storm  had  prevailed  from  about  6  o'clock  in  the 
evening  before,  and  the  weather  had  been  wet  for  some  days 
previously,  and  the  frost  was  beginning  to  come  out  of  the 
ground. 

At  the  close  of  the  whole  testimony,  the  defendant's  coun- 
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sel  moved  for  a  nonsuit,  upon  the  ground  that  no  cause  of 
action  had  been  established,  and  no  sufficient  evidence  had 
been  given  that  the  accident  was  the  result  of  any  negligence 
on  the  part  of  the  defendant.  The  motion  was  denied,  and 
the  cause  was  then  submitted  to  the  jury,  and  the  first  prop- 
osition propounded  to  them  by  the  court  was,  that  the  plain- 
tiff could  not  recover  unless  the  jury  found  that  his  injuries 
were  caused  by  some  negligence  of  the  defendant ;  but  if 
the  injuries  were  produced  by  the  defendant's  running  its 
train  into  a  breach  in  its  road  where  an  embankment  belong- 
ing to  the  road  had  given  way,  these  facts,  standing  alone 
and  unexplained,  would  be  prima  facie  evidence  of  such  neg- 
ligence. To  this  the  defendant  excepted,  and  the  case,  as  I 
view  it,  turns  upon  the  propriety  of  this  instruction.  It  is 
substantially  a  question  upon  which  party  the  burden  of 
proof  is  cast. 

It  is  undoubtedly  true  that  in  some  of  the  earlier  cases, 
both  in  England  and  in  this  country,  the  rule  has  been  stated, 
in  an  unqualified  form,  that  in  case  of  alleged  injuries  by 
stage  coach  or  rail  road  casualties,  the  presumption  of  negli- 
gence arises  from  the  mere  fact  that  an  accident  has  occurred. 
Such  was  the  case  of  Christe  v.  Griggs ^  (2  Camp,  79,)  where 
Sir  James  Mansfield  remarked  that  the  plaintiff  had  made 
out  his  case  prima  facie  by  proving  his  going  on  the  coach, 
the  accident,  and  the  damage  he  had  suffered.  So  in  the 
case  of  Stokes  v.  SaltonstaU,  (13  Pet,  181,)  the  instruction 
to  the  jury  was  that  the  fact  that  the  coach  was  upset  and 
the  plaintiff  injured,  was  prima  facie  evidence  that  there 
was  carelessness,  or  want  of  skill  on  the  part  of  the  driver, 
and  threw  upon  the  defendant  the  burden  of  proof  that  the 
accident  was  not  occasioned  by  the  driver's  fault,  and  this 
instruction  was  sustained  by  the  court.  But  in  regard  to 
these  and  the  like  cases,  it  is  remarked  by  Judge  Selden  that 
the  other  facts  developed  in  them  demonstrated  negligence, 
and  that  it  might  well  enough  have  been  said  that,  under  the 
circumstances  proved,  there  was  sufficient  ^nma/octe  proof 
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of  negligence.  As  an  abstract  proposition,  such  a  charge, 
undoubtedly,  cannot  be  sustained.  -^  ' 

What  then  is  the  proper  instruction  in  a  case  like  this,  and 
how  is  the  proposition  to  be  qualified  so  as  to  impose  upon 
the  defendant  the  obligation  to  disprove  negligence,  when  the 
burden  has  been  shifted  from  the  shoulders  of  the  plaintiff  ? 
As  derived  from  the  recent  cases,  I  think  it  is  this :  that 
although  the  mei:e  fact  that  a  person  is  injured  while  being 
transported  in  a  rail  road  car,  does  not  impose  upon  the  rail 
road  company  the  burden  of  disproving  negligence,  yet  that 
the  presumption  of  a  want  of  care  may  arise  from  circum-* 
stances  attending  the  injury ;  and  whenever  such  a  state  of 
things  exists,  the  onus  is  upon  the  company  to  show  that  the 
injury  did  not  result  from  any  negligence  on  its  part. 

The  proposition  is  laid  down  in  substantially  these  terms 
by  Bugglps,  J.  in  the  case  of  Holbrook  v.  The  Utica  and 
Schenectady  Bail  Bead  Company^  (2  Kernan^  236,)  where, 
after  stating  the  general  rule  pertaining  to  the  proof  of  neg- 
ligence, he  adds  that  '^  it  generally  happens  that  the  same 
evidence  which  proves  the  injury  done,  proves  also  the  de- 
fendant's negligence,  or  shows  circumstances  from  which  a 
strong  presumption  of  negligence  arises,  and  which  casts  on 
the  defendant  the  burden  of  disproving  it." 

The  case»of  Curtis  v.  Bochester  and  Syracuse  Bail  Boad 
Company^  (18  N.  York  Bep.  534,)  presents  the  point  still 
more  clearly.  In  that  case  it  appeared  that  the  accident  by 
which  the  plaintiff  was  injured,  was  occasioned  by  the  running 
off  of  the  cars  at  a  switch,  and  the  proof  left  it  somewhat 
uncertain  whether  the  switch  was  deranged,  or  the  accident 
resulted  from  the  spreading  of  the  rails.  The  judge  charged 
the  jury  that  the  fact  that  the  accident  occurred  was  of  itself 
presumptive  evidence  of  negligence  on  the  part  of  the  de- 
fendant. In  the  opinion  of  Judge  Selden  he  dissents  from 
this,  if  it  was  intended  to  express  the  abstract  proposition 
that  such  a  conclusion  may  always  be  drawn  from  the  fact 
of  the  occurrence  of  an  accident.    But  in  respect  to  the  lia- 
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bility  of  rail  road  companies,  he  holds  that  they  are  bound  to 
see  that  the  road,  and  all  its  appurtenances,  are  in  perfect 
order,  and  free  from  any  defect  which  the  utmost  vigilance 
aided  by  the  highest  skill  can  discover  ^and  prevent ;  and  that 
consequently  whenever  it  appears  that  the  accident  was  caused 
by  any  deficiency  in  the  road  itself y  the  cars,  or  any  portion 
of  the  apparatus  belonging  to  the  company,  and  used  in  con- 
nection with  its  business,  a  presumption  of  negligence  on  the 
p€u*t  of  those  whose  duty  it  is  to  see  that  every  thing  is  in 
order,  immediately  arises,  it  being  extremely  unlikely  that 
any  defect  should  exist  of  so  hidden  a  nature  that  no  degree 
of  care  or  skill  could  have  foreseen  or  discovered  it.  In  the 
case  then  before  the  court  he  deemed  it  immaterial  from 
which  of  the  two  alleged  causes  the  accident  occurred,  since 
in  either  case  the  presumption  of  negligence  would  arise ;  and 
he  held  that  the  judge  was  fully  warranted  in  inst];}icting  the 
jury,  that  the  occurrence  of  the  accident,  under  the  circum- 
stances disclosed  by  the  evidence,  authorized  the  presump- 
tion of  negligence,  and  that  the  charge  as  thus  interpreted 
was  right. 

The  same  principle  is  alluded  to  and  reiterated  in  the  case 
of  Johnson  v.  Hudson  River  Rail  Road  Co.,  (20  N,  T,  Rep, 
65,)  although  the  principal  question  there  turned  upon  the 
alleged  negligence  of  the  plaintiff.  In  relation  to  the  rule  on 
that  subject,  the  court  say  that  it  cannot  be  affirmed  as  a 
universal  proposition,  that  the  plaintiff  is  bound  to  prove 
that  he  was  not  negligent,  or  the  defendant  to  prove  the  con- 
trary, yet  that  the  character  of  the  defendant's  negligence 
may  be  such  as  to  prove  the  whole  issue,  and  in  such  a  case 
the  plaintiff  would  only  be  obliged  to  show  such  a  state  of 
facts,  and  then  the  onus  is  upon  the  defendant  to  disprove 
negligence. 

The  rule  thus  established  was  properly  applied  to  this  case. 
If  there  is  any  duty  imperatively  incumbent  upon  a  rail  road 
company,  it  is  to  have  their  track  in  a  sound  and  safe  condi- 
tion.   It  is  perhaps  more  important  than  that  their  rolling 
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stock  or  running  apparatus  should  be  perfectly  reliable  and 
in  the  most  complete  order.  If  it  has  no  track,  or  a  chasm 
is  suffered  to  exist  in  it,  it.  is  either  incapable  of  perform- 
ing the  duties  it  has  contracted  to  discharge,  or  it  puts 
the  limbs  and  lives  of  its  passengers  in  jeopardy.  In  this 
case,  instead  of  carrying  the  plaintiff  safely  over  its  road  as 
the  defendant  contracted  to  do,  he  is,  with  the  entire  train, 
plunged  into  a  gulf  of  some  40  feet  in  depth,  and  the  track 
wholly  submerged  or  swept  away.  The  moment  such  a  state 
of  things  was  shown  to  exist,  the  presumption  of  negligence 
on  the  part  of  the  defendant  necessarily  arose,  and  it  required 
evidence  on  the  part  of  the  defendant  to  overcome  that  pre- 
sumption, and  establish  affirmatively  that  no  negligence  ex- 
isted on  its  part  to  which  the  accident  could  be  attributed. 
The  charge,  consequently,  on  this  branch  of  the  case,  and 
the  various  refusals  to  charge  as  requested  by  the  defend- 
ant's counsel,  in  those  propositions  on  the  part  of  counsel 
which  sought  to  reverse  this  rule,  and  throw  the  eutire  bur- 
den of  proof  upon  the  plaintiff  to  establish  negligence  by  other 
and  independent  testimony,  were  right,  and  in  accordance 
with  the  well  settled  and  recognized  rule  of  law. 

The  principle  of  law  having  thus  been  correctly  laid  down 
to  guide  the  jury,  it  obviously  became  a  question  for  them  tp 
decide,  upon  the  whole  evidence,  whether  the  defendant  had 
succeeded  in  removing  the  presumption  of  negligence  arising 
from  the  circumstances  of  the  case,  and  establishing  clearly 
that  the  accident  arose  either  from  causes  inexplicable  and 
involving  no  responsibility  on  its  part,  or  from  the  hidden 
forces  of  nature,  and  the  interposition  of  a  superior  power 
which  no  care,  skill  or  precaution  on  its  behalf  could  avert 
or  control.  The  precise  issue  was,  whether  the  plaintiff  had 
shown  that  the  injury  of  which  he  complained  was  caused  by 
some  negligence  attributable  to  the  defendant  and  involving 
liability  on  its  part,  for  the  consequences.  The  theory  of  the 
plaintiff  was  that  the  embankment,  constructed  upon  the  side 
of  a  mountain,  composed  of  porous  materials,  required  not 
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only  great  strength,  but  a  thorough  and  complete  drainage 
to  carry  off  the  water  which  would  necessarily  accumulate 
and  press  upon  the  structure,  and  soak  into  and  saturate  it 
if  suffered  to  stagnate  and  rest  against  the  bank,  and  that 
all  these  obvious  safeguards  and  appliances  were  neglected 
and  led  to  the  catastrophe.  The  defendant,  on  the  other  hand, 
claimed  that  ample  drainage  was  provided ;  that  the  struc- 
ture was  of  sufficient  strength,  as  had  been  tested  by  the 
time  it  had  stood  unaffected  and  undisturbed ;  and  that  con- 
ceding that  a  small  pool  of  water  had  accumulated  upon  the 
northerly  side,  it  could  not  possibly  occasion  the  slide  which 
occurred,  and  which  was  attributable  to  some  hidden  cause 
unknown  to  common  experience,  and  incapable  of  detection 
by  scientific  skill ;  or  by  a  great  and  unprecedented  convul- 
sion of  nature  which  could  neither  have  been  foreseen  nor 
provided  against. 

These  were  the  grounds  taken  by  the  parties  respectively, 
and  properly  urged  upon  the  consideration  of  the  jury ;  and 
whatever  we  may  think  of  the  comparative  strength  of  the 
testimony,  in  my  opinion  it  would  be  neither  wise  nor  right 
to  overrule  their  judgment,  and  hold  as  matter  of  law  that 
the  plaintiff  had  not  made  out  any  case  whatever  for  a  recov- 
ery,  or  that  the  testimony  of  the  defendant  is  so  clear  and 
overwhelming  that  it  becomes  our  duty  to  set  aside  the  ver- 
dict as  the  result  of  either  gross  ignorance,  partiality  or  cor- 
ruption. If  the  verdict  had  been  the  other  way,'  I  should 
certainly  not  be  inclined  to  disturb  it,  for  it  cannot  be  dis- 
gubed  that  from  the  men  of  science  and  skill  who  testified  on 
the  part  of  the  defense,  an  array  of  evidence  was  presented 
which  might  well  have  warranted  a  different  conclusion.  It 
is  a  subject  of  complaint,  indeed,  and  one  of  the  exceptions 
on  the  part  of  the  defendant  is,  that  the  judge  did  not  charge 
the  jury  that  they  should  give  ^'  a  controlling  influence  to  the 
opinions  of  scientific  witnesses  in  coming  to  a  conclusion." 
This  specific  instruction  was  refused,  but  the  judge  acceded 
to  the  request,  except  so  far  as  he  was  required  to  instruct  the 
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jury  to  make  the  evidence  ^^  controlling/'  and  in  this  modi- 
fied form  the  charge  was  given.    And  this  was  clearly  right. 

Great  respect  should  be  paid  to  the  opinion  of  such  a  class 
of  witnesses,  but  they  are  no  more  "  controlling"  than  those 
of  any  other  class  or  body  of  men  when  speaking  upon  sub- 
jects which  lie  within  the  range  of  conmion  observation  and 
experience.  Men  of  science  may  as  well  be  mistaken  as  men 
in  the  ordinary  walks  of  life,  and  practical  men  have  not  un- 
frequently  achieved  what  science  had  demonstrated  to  be  un- 
attainable. 

Science  proved  that  the  Atlantic  could  never  be  crossed  by 
a  steam  vessel,  but  a  bold  sailor,  aided  by  a  skillful  engineer 
and  a  faithful  and  industrious  stoker,  solved  the  problem,  by 
doing  the  thing  which  the  theorist  pronounced  impracticable. 
It  has  been  very  well  remarked  that  there  are  some  points  on 
which  men  of  fair  understanding,  who  have  had  good  oppor- 
tunities for  observation,  will  not  readily  surrender  their  con- 
victions even  to  the  opinions  of  men  of  higher  reach  of  mind, 
and  whose  special  pursuits  may  have  made  them  more  con- 
versant with  such  subjects.  ^^  A  little  method,  it  is  said,  is 
worth  a  great  deal  of  money,  and  with  equal  truth  it  may 
perhaps  be  said,  that  in  some  questions  which  lie  confessedly 
within  the  range  of  professional  skiU  and  experience,  a  little 
common  sense  may  be  worth  a  great  deal  of  science."  There 
is  no  rule  of  law  that  requires  jurors  to  surrender  their  judg- 
ments implicitly  to,  or  to  give  a  controlling  influence  to  the 
opinions  of  scientific  witnesses,  however  learned  or  accom- 
plished they  may  be,  and  however  they  may  speak  with  con- 
ceded intelligence  and  authority,  aided  by  the  ficcumulated 
results  of  a  long  experience. 

These  views  dispose  of  all  that  seems  to  be  essential  in 
this  case ;  but  there  are  some  two  or  three  collateral  ques- 
tions presented  by  the  counsel  upon  his  points,  that  may  de- 
serve a  brief  consideration. 

The  exception  to  the  refusal  to  charge,  that  if  the  injury 
was  caused  in  part  by  an  unforeseen  cause,  and  in  part  by 
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a  cause  attributable  to  negligence,  the  plaintiff  could  not 
recover,  cannot  be  sustained.  If  there  is  a  proximate  and 
discoverable  cause  which  may  have  produced  the  injury,  and 
which  the  evidence  will  warrant  a  jury  in  finding  was  suffi- 
cient for  that  end,  it  in  no  respect  conduces  to  the  defendant's 
impunity  that  another  cause  existed  which  was  perhaps  ade- 
quate to  the  production  of  the  result.  It  is,  in  principle, 
like  the  case  of  Chapman  v.  New  Haven  Bail  Road  Co, 
(19  N,  T.  Rep,  341,)  where  an  action  was  sustained  against 
the  defendant  for  an  injury  occasioned  to  the  plaintiff  by  a 
collision  between  a  train  of  cars  upon  its  road  and  one  upon 
the  Harlem  rail  road,  and  which  would  not  have  occurred  but 
from  the  negligence  of  the  latter  road,  in  the  cars  of  which 
the  plaintiff  was  a  passenger ;  thus,  in  effect,  holding  that 
although  the  injury  was  the  result  of  two  concurring  causes, 
one  party  in  fault  is  not  exempted  from  full  liability  for  the 
injury,  although  another  party  was  equally  derelict. 

The  judge  was  asked  to  charge  that  if  the  defendant 
employed  proper  persons  to  construct  and  protect  the  embank- 
ment, and  they  were  guilty  of  no  negligence  in  the  perform- 
ance of  their  duties,  the  plaintiff  could  not  recover.  This 
was  refused,  and  the  defendant  excepted  to  the  refusal.  There 
is  no  such  ground  of  exemption  known  to  the  law.  If  this 
were  so,  all  that  an  employer  would  be  required  to  show,  to 
exempt  him  from  liability,  would  be  that  he  had  used  and 
employed  men  of  good  reputation  and  acknowledged  skill  in 
their  particular  department.  Besides,  the  proposition  con- 
tained a  ^^ petitio principii ;"  for  the  very  question  is  wheth- 
er there  was  or  was  not  negligence  in  the  construction  and 
protection  of  the  work,  and  no  reputation  of  engineers  or 
contractors  will  be  taken  as  sufficient  to  dispose  of  that  issue. 
Like  any  other  servants  of  the  company  they  may  fail  in 
their  duty,  and  if  they  do,  their  employers  must  answer  for 
the  consequence. 

In  the  case  of  ffegeman  v.  Western  Rail  Road  Corpora^ 
tiony  (3  Kern.  9,)  the  defendant  employed  a  manufacturer 
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of  acknowledged  skill  and  high  reputation,  to  construct  the 
axles  of  their  cars,  from  the  fracture  of  one  of  which  the 
injury  resulted  in  that  case.  The  court  held  that  although 
the  axle  was  procured  from  a  tnanufacturer  of  skill  and 
reputation,  and  was  formed  from  the  very  best  material,  and 
.  although  there  was  no  external  indication  of  any  imperfec- 
tion in  either  the  material  or  the  workmanship,  yet  if  there 
was  any  test  known  to  men  in  the  business  which  had  not 
been  applied  to  the  work,  and  an  injury  resulted  in  con- 
sequence,  the  company  was  liable.  This  case  has  always 
been  considered  as  carrying  the  doctrine  of  liability  of  rail 
road  corporations  to  the  extremest  verge  of  the  law,  but 
acknowledging  as  we  do  its  authority,  it  decides  more  than 
enough  to  dispose  of  this  exception. 

The  defendant's  counsel  excepted  to  the  modified  form  in 
which  the  judge  charged  the  several  propositions  at  folios 
161,  162  and  163  of  the  case.  He  was  asked  to  say  that 
upon  the  assumption  that  a  certain  state  of  facts  was  found 
to  exist,  "  the  plaintiff  could  not  recover."  He  declined  to 
charge  in  that  form,  but  did  charge  that  under  such  a  con- 
dition of  things  as  the  proposition  presented,  the  defendant 
"would  not  be  chargeable  with  negligence."  There  is  no 
ground  to  complain  of  the  charge  in  this  form.  He  had 
already  instructed  the  jury,  that  in  order  to  entitle  the  plain- 
tiff to  recover,  it  must  be  proved  that  his  injuries  were  caused 
by  some  negligence  of  the  defendant.  To  tell  them  then, 
that  if  they  found  the  existence  of  certain  facts,  the  defendant 
was  not  chargeable  with  negligence,  was  to  say  that,  in  that 
event,  the  plaintiff  could  not  recover.  The  two  propositions, 
though  varying  in  form,  are  in  substance  and  effect  identical, 
and  it  cannot  be  supposed  that  the  jury  were  in  any  respect 
misled  by  the  Janguage  of  the  court. 

There  is  nothing  in  the  exception  taken  on  the  trial  to  the 
reception  of  the  evidence  as  to  the  declarations  of  the  en- 
gineer of  the  defendant.  These  declarations  were  made  by 
the  agent  of  the  defendant  while  actually  engaged  upon  the 
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work,  and  in  respect  to  its  proper  construction,  and  were 
thus  in  substance  a  part  of  the  res  geatce.  Equally  un- 
founded is  the  objection  to  the  evidence  as  to  the  construction 
of  a  new  ditch,  after  the  accident.  It  had  some  bearing 
upon  the  alleged  deficiency  of  the  work.  The  charge  of  the 
judge  upon  this  point  was  properly  guarded,  and  the  jury 
were  told  just  how  much  weight  was  to  be  given  to  this  evi- 
dence, and  that  it  was  to  be  controlled  by  the  testimony  in 
the  cause. 

These  are  all  the  points  that  seem  to  me  to  require  discus- 
sion, and  the  result  is  that  the  case  was  fairly  put  to  the 
jury,  and  that  the  judgment,  together  with  the  order  deny- 
ing a  new  trial,  at  special  term,  should  be  affirmed. 

Allen  and  Mullin,  Justices,  concurred. 

MoBGAN,  J.  dissented. 

Judgment  affirmed. 

[Onondaga  Gsvsbal  Tsbx,  October  1, 1861.  Baeonf  AUen,  MuUin  and 
Morgan,  Jnstices.] 


CoNKET  V8.  Bond. 

Where  the  defendant  was  intrusted  with  a  commission  to  purchase,  in  the 
market,  for  the  plaintiff,  as  his  agent,  so  many  shares  of  the  stock  of  a  spe- 
cified company ;  Bdd  that  this  required  of  him  to  use  his  best  Judgment  in 
making  the  purchase,  and  to  obtain  the  stock  on  the  most  advantageous 
terms  upon  which  it  could  be  procured  from  an  outside  party ;  and  that 
therefore  he  was  not  at  liberty  to  sell  his  own  stock  to  his  employer.  Al- 
LBN,  J.  dissented. 

In  such  a  case,  without  passing  upon,  or  even  looking  into  the  question  of  ac- 
tual fraud,  the  transaction  will  be  avoided  on  the  ground  that  the  agent  is 
in  a  situation  of  trust  which  will  not  allow  him  to  deal  with  his  own  prop- 
erty when  his  principal  has  reason  to  believe  he  is  dealing  with  another's. 
The  sale  cannot  be  upheld,  in  the  light  of  the  simple  and  plain  duty  that 
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every  agent,  however  limited  and  circumscribed  may  be  his  employment, 
and  irrespective  of  all  questions  of  benefit  or  advantage  to  himself,  owes  to 
his  principal. 

APPEAL  from  a  judgment  entered  at  a  special  term,  die* 
missing  the  complaint,  with  costs.  The  action  was 
brought  to  rescind  a  sale  of  certain  stock,  to  the  plaintiff,  by 
the  defendant.  The  essential  facts  appearing  on  the  trial  are 
stated  in  the  opinion  ofJustice  Bacon. 

B.  F.  Bexfordy  for  the.  appellant.  I.  The  facts  as  found 
by  the  court  constituted,  in  law,  the  defendant  an  agent  of 
the  plaintiff  in  the  transaction  of  purchasing  the  stock.  It 
was  an  '^  authorizing  by  one  person  of  another  to  do  acts"—* 
a  '^  confiding  to  another"  the  management  of  some  business 
to  be  transacted  in  his  name  or  on  his  account  This,  in 
law,  constitutes  an  agency.  {IJunlap'a  Paley  on  Agency^  1. 
2  Kenfa  Com.  612.) 

II.  The  defendant  thus  being  the  agent  of  the  plaintiff  to 
purchase  stock,  had  no  right  to  sell  his  own,  and  the  sale  is 
void.  (Dunlap's  Foley ,  33  to  40,  and  notes.  Story  on 
Agency,  §§  210-212,  and  refa.  Moore  v.  Moore,  1  Seld. 
261,  262.)  ^^  It  is  a  fundamental  rule,  applicable  to  both 
sales  and  purchases,  that  an  agent,  employed  to  sell,  cannot 
make  himself  the  purchaser,  nor,  if  employed  to  purchase, 
can  he  be  himself  the  seller."  The  expediency  and  justice 
of  this  rule  are  too  obvious  to  require  explanation.  For, 
with  whatever  fairness  he  may  deal  between  himself  and  his 
employer,  yet  he  is  no  longer  that  which  his  service  requires 
and  his  principal  supposes  and  retains  him  to  be.  (Gardner 
V.  Ogden,  22  New  York  Bep.  347,  and  caaea  there  cited. 
Utica  Ina.  Co.  v.  Toledo  Ina.  Co.  17  Parb.  134,  and  caaes 
there  cited.  Beed  v.  Warner ,  5  Faige,  656,  Green  v.  Win^ 
ter,  1  John.  Ch.  26.  Lowther  v.  Lot^ther,  15  Vea.  102. 
Hawley  v.  Cramer ,  4  Cowen,  734.  Michaud  v.  Girod,  4 
How,  U.  8.  B.  552.  Darby  v.  Fettee,  2  i>w«-,  150.  N.  Y. 
Cent.  Ina.  Co.  v.  National  Frot.  Ina.  Co.  4  Kem.  85 ;  8.  C. 
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20  Barb.  468.  Van  Epps  v.  Van  Epps,  9  Paige,  241. 
Davoue  v.  Fanning,  2  John,  Ch.  252.  Greenlaw  v.  King, 
3  J5eat;.  49.  Dolson  v.  Bacey,  3  SancL  Oh,  62,  Benson  v. 
Heathorn,  1  Zo.  d;  CbZ.  326.  Brookman  v.  Bothschild,  3 
iS'm.  153.  Gillette  v.  Peppercorne,  3  -Bear.  78.)  The  last 
three  above  quoted  ciises  are  "  on  all  fours"  in  their  facts  and 
principles,  with  this  case.  The  last  case  quoted  presents 
precisely  the  case  presented  by  the  facts  of  this — of  a  long 
intimacy  and  confidence  reposed  by  one  in  the  other,  and  that 
confidence  betrayed  in  the  case  quoted,  secretly,  by  a  pre- 
tended sale  to  a  third  person,  but  in  ours  without  any  inter- 
mediate sale.  The  case  in  3  Sim.  was  affirmed  in  the  house 
of  lords.  {See  3  Beav,  80,  in  argument  of  counsel,)  That 
the  defendant  acted  in  this  matter  as  a  friend  and  not  as  a 
regular  stockbroker,  cannot  avail  him  here ;  for,  1st.  He  has 
not  made  such  a  claim  in  his  answer.  2d.  If  he  had  set  up 
such  a  claim  in  his  answer,  it  would  not  constitute  a  defense, 
for  it  is  said  by  the  master  of  rolls,  in  Gillette  v.  Peppercorne^ 
(3  Beav,  82,)  "  the  acting  gratuitously  makes  no  difference 
in  my  mind  as  to  the  result  of  this  transaction.  In  that  case 
the  defendant,  in  his  answer,  insisted  in  his  defense  that  he 
had  not  acted  as  the  broker  of  plaintiff,  but  merely  as  his 
friend — that  the  prices  given  were  the  fair  market  prices, 
and  that  no  fraud  had  been  intended."  And  it  is  not  neces- 
sary for  the  party  seeking  to  rescind  the  contract  on  this  ground, 
to  show  that  an  improper  advantage  has  been  taken  over  him. 
It  is  at  his  option  to  repudiate  or  to  affirm  the  contract,  ir- 
respective of  any  proof  of  actual  fraud.  {N,  Y.  Cent.  Ins. 
Co,  V.  National  Ins.  Co.  4  Kern.  91.)  Although  there  may 
be  no  design  to  cheat,  it  is  a  constructive  fraud.  (Farnam 
V.  Brooks,  9  Pick.  212.)  The  sale  of  this  stock  to  the  plain- 
tiff, by  the  defendant,  was  a  void  sale,  whether  fraud  in  fact 
was  practiced  or  not,  and  without  any  proof  upon  that  point, 
or  in  relation  to  its  value.  "  However  innocent  the  purchase 
may  be  in  the  given  case,  it  is  poisonous  in  its  consequences. 
Hie  cestui  que  trust  is  not  bound  to  prove,  nor  is  the  court 
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bound  to  judge  that  tl^e  trustee  has  made  a  bargain  advan- 
tageous to  himself.  The  fact  may  be  so,  and  yet  the  party  not 
have  it  in  his  power  distinctly  and  clearly  to  show  it.  There 
may  be  fraud,  as  Lord  Hardwicke  observed,  and  the  party 
not  able  to  prove  it.  It  is  to  guard  against  this  uncertainty 
and  hazard  of  abuse,  and  to  remove  the  trustee  from  tempt- 
ation, that  the  rule  does  and  will  permit  the  cestui  que  trust 
to  come,  at  his  own  option,  and  without  showing  actual  in- 
jury, and  insist  upon  having  the  experiment  of  another  sale." 
{Davoue  v.  Fanning^  2  John,  Ck  260,  261.)  ^  "  The  inqui- 
ry, in  such  a  case,  is  not  whether  there  was  or  was  not  fraud 
in  fact.  The  purchase  is  void,  and  will  be  set  aside  at  the 
instance  of  the  cestui  que  trusty  und  a  resale  ordeted,  on  the 
ground  of  the  temptation  to  abuse  and  of  the  danger  of  im- 
position inaccessible  to  the  eye  of  the  court."  (Michoud  v. 
Girody  4  How,  557.)  These  sales  are  further,  in  the  same 
case,  (p,  553,)  said  to  be  ^^  fraudulent  and  void,  and  may  be 
declared  to  be  so,  without  any  further  Inquiry,"  that  "  such 
a  transaction  carries  fraud  upon  the  face  of  it."  In  all  such 
cases  the  rule  appears  now  to  be  fully  settled,  that  the  pur- 
chase, however  fair  and  honest  it  may  have  been,  must  be  set 
aside  on  tl^e  application  of  any  of  the  parties  in  interest." 
(Hawley  v.  Cramer ^  4  Cowen^  734,  735.)  "  The  law  does  not 
stop  to  speculate  upon  the  probability  that  the  agent  has  re- 
sisted temptation.  It  removes  the  temptation  by  proclaim- 
ing in  advance  that  he  shall  not  acquire  the  property." 
{Moore  v.  Moore,  1  Seld.  262.)  "  It  is  not  necessary  to 
show  that  fraud  was  intended,  or  that  loss  afterwards  took 
place  in  consequence  of  these  transactions,  because  the  de- 
fendant, though  he  might  have  entertained  no  intention  what- 
ever of  fraud,  was  placed  in  such  a  situation  of  trust  with 
regard  to  the  plaintiff,  that  the  transaction  cannot,  in  the 
contemplation,  of  this  court,  be  considered  valid."  (3  Beav. 
[43  Eng,  CA.]  84.  Brookman  v.  Rothschild,  3  Sim.  218,  a/*- 
firm^d  in  house  of  lords,)  In  the  case  in  3  Beavan,  it 
appeared,  as  we  are  told,  (page  79,)  that  "  There  was  no  evi- 
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dence  of  the  prices  charged  being  extravagant,  or  of  any 
fraud  having  been  intended."  {See  also  argument  of  coun- 
sel j  pages  80,  81.)  Still  the  plaintiff  succeeded  in  the  cause. 
(See  also  Benson  v.  Heathorn,  1  Tou.  dt  Col,  343  ;  Mulvany 
V.  Dillohy  1  Ball  &  Beat  418  ;  Campbell  v.  Walker^  b  Ves. 
678 ;  Downes  v.  Grasebrook,  3  Mer,  209 ;  Van  Epps  v. 
Van  Epps,  9  Paige,  242  ;  Campbell  v.  Walker,  and  ref.  in 
n.  a.,  5  Fe«.  678,  Sum.  erf.  ;  /i»  re  Wallington*s  Estate,  1 
^«A.  307  ;  Mills  v.  GoodseU,  5  Conn.  R.  478, 479  ;  2  ^S'tigr.  on 
rienrf.  888,  and  ref.  in  n.  2  ;  Dobson  v.  Bacey,  3  iSawrf,  C%. 
JSep.  62.)  And  in  all  such  oases  the  agent,  trustee,  ,&c.  is 
"  liable  to  account  in  equity  as  for  a  fraud."  (East  India 
Co.  V.  Hinchman,  1  Ves.'jun.  289.  Dunlap^s  Paley  on 
Agency,  38.)  The  case  of  Whichcote  v.  Lawrence,  (3  Ves. 
jun.  740,)  so  far  as  it  contravenes  the  above  cases,  is  not 
good  law.  It  is  against  them  all,  and  is  expressly  questioned 
and  overruled  in  Davoue  v.  Fanning,  (2  John.  Ch.  260,)  and 
is  corrected  in  Attorney  Oeneral  v.  Dudley^  (O.  Coop.  146 
to  148.)  Many  of  the  above  extracts  relate  to  purchases  of 
property  by  an  agent  to  sell ;  but  the  same  rule  applies  to 
sales  by  an  agent  of  his  own  property.  See  the  text  books 
where  the  rule  is  laid  down  as  the  same  in  both  cases,  and 
also  the  above  extract  from  17  Barb.  134,  where  the  same 
rule  is  laid  down  by  Allen,  J.  So,  we  take  the  rule  to  be 
dear  here,  that  if  the  defendant  sold  this  stock  at  its  market 
value,  or  without  any  intention  to  defraud,  the  sale  is  of  it-- 
self  void.  We  have  brought  our  action  in  a  reasonable  time, 
and  on  discovering  the  fraud.  (OiUette  v.  Peppercome,  3 
Beav.  85.  Hawley  v.  Cramer,  4  Cowen,  742,  Ac.  Fish  v. 
Miller,  1  Hoff.  B.  287.  2  R.  S.  301,  §  52.  CampbeU  v. 
Waiker,  and  ref.  n.  a.,  5  Ves.  678,  Sum.  ed.)  The  plain- 
tiff was,  therefore,  upon  the  undisputed  facts  in  this  case, 
entitled  to  a  judgment,  and  without  regard  to  the  question 
of  actual  fraud. 

Ill,  This  conclusion  cannot  be  escaped  by  the  claim  that 
the  defendant  had  no  discretion  in  the  matter.     (1.)  No  rach 
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diBtinction  is  raised  in  the  authorities.  (2.)  Such  a  distinc- 
tion does  not  exist  in  principle.  The  reason  of  the  rule  ap- 
plies equally  to  an  agency  to  purchase  a  particular  article  at 
a  fixed  price^  or  the  same  article  on  the  best  terms  that  can 
be  procured.  In  either  case,  the  principal  is  entitled,  at  the 
hands  of  his  agent,  to  his  best  endeavors  to  get  the  lowest 
terms  that  he  can.  He  is  also  entitled  to  know  that  he  is 
dealing  with  the  owner  of  the  property.  The  reason  of  the 
rule — the  temptations  held  out  to  the  purchaser — exist  in 
either  case.  (3.)  The  plaintiff's  instructions  to  the  defend- 
ant were  not  absolute  to  purchase  at  $150  per  share ;  the 
agent  (defendant)  was  required  to  purchase  for  as  much  less 
than  that  as  possible.  (4.)  In  this  case,  the  price,  $150, 
was  really  fixed  upon  by  Mr.  Bond,  and  it  is  at  his  sugges- 
tion that  the  plaintiff  agrees  to  it.  It  is  not  a  case  of  a  sim- 
ple direction  to  an  agent  to  purchase  a  certain  article  at  a 
certain  price  ;  but  the  agent  first  himself  offers  the  induce- 
ment to  the  prii^cipal  to  buy  the  stock,  tells  of  its  value,  that 
he  can  get  it ;  and  then,  when  directed  to  buy,  sells  his  own. 
Under  these  circumstances  the  defendant  had  no  right,  arbi- 
trarily, to  sell  his  own  stock  at  the  $150.  He  had  induced 
the  plaintiff  to  suppose  that  it  was  worth  that  or  more,  and 
he  had  no  right,  having  induced  him  to  buy,  to  seH  his  own 
stock.  He  should  have  gone  into  the  market  and  bought 
other  stock  on  the  best  possible  terms.  It  was  not  his  own 
stock  that  he  had  been  authorized  to  send  to  the  plaintiff  at 
$150 ;  it  was  some  other  stock  belonging  to  some  third  per- 
son, as  to  which  he  says,  "  I  know  where  I  can  get''  it,  that 
he  was.  to  buy  and  send  to  the  plaintiff.  (5.)  There  is  an 
express  authority  that  when  an  agent  is  directed  to  buy  cer- 
tain property  at  a  specified  price,  the  sale  is  void  if  the  prop- 
erty is  his  own.  {See  Benson  v.  Heathom,  1  You.  <Sc  CoL 
326.)  In  this  case,  (pages  339,  340,)  the  directors  of  a  steam 
navigation  company  employed  an  agent  to  look  out  for  a  ves* 
sel  of  a  particular  description,  (as  here  plaintiff  and  defend- 
ant had  a  talk  about  plaintiff's  getting  10  shares  of  this  stock 
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and  its  price.)  The  agent  reports  that  he  has  bought  a  ship 
for  $1500,  (as  here  in  his  letter  of  January  31,  the  defendant 
writes  he  can  get  the  10  shares  for  the  $150  per  share.)  The 
report  is  adopted  and  the  vessel  taken  by  the  company,  and 
the  money  paid,  (so  here  the  plaintiff  writes  that  he  will  take 
the  shares  at  the  price,  and  then  takes  the  shares  and  pays 
the  price,)  but  it  turns  out  that  this  vessel  was  the  property 
all  the  time  of  the  agent,  and  the  court  declares  the  sale  void, 
(and  here  the  stock  was  all  the  time  the  defendant's,  and  we 
ask  a  similar  judgment.)  The  facts  of  the  case  are  the  same; 
the  agent  in  each  reports  what  the  property  can  be  bought 
for,  and  is  directed  to  buy  for  that  price. 

IV.  This  transaction  is  void,  for  the  reason  of  the  conceal- 
ment by  the  defendant  of  the  fact  that  the  stock  sold  was  his 
own.  The  authority  given,  taken  in  connection  with  the 
previous  negotiation,  was  that  the  defendant  should  go  into  the 
market  and  buy  10  shares  of  this  stock,  or  at  least  buy  it  of 
some  third  person,  in  whose  hands  it  was  on  the  Slst  Janua- 
ry, when  the  defendant  wrote  that  he  knew  where  he  could  get 
it.  The  defendant  clearly  had  no  authority  to  sell  his  own 
stock ;  he  was  only  to  buy  for  the  plaintiff  that  of  some  other 
person.  {Brookman  v.  Rothschild^  3  Simons,  153.)  And 
upon  the  grounds  that  the  defendant  was  only  authorized 
to  buy  for  us,  and  not  to  sell  to  us,  and  that  he  concealed 
the  fact  that  he  sold  his  own  stock,  pretending  that  it  was 
another  person's,  we  claim  that  the  sale  was  void  at  our 
option. 

H.  A,  Foster  J  for  the  respondent.  I.  The  sale  of  the  stock 
in  question  was  valid.  There  was  no  fraudulent  intent  on  the 
part  of  the  defendant :  and  he  did  not  desire  or  intend  to  sell 
any  part  of  his  own  stock ;  and  he  transferred  to  the  plaintiff 
because  he  thought  he  would  be  disappointed  if  he  did  not 
obtain  the  number  of  shares  which  he  had  ordered.  (1.)  The 
general  rule,  that  an  agent  authorized  to  sell  for  his  princi- 
pal^ cannot  be  the  purchaser,  or  authorized  to  purchase  for 
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his  principal,  cannot  sell  to  him  his  own  property,  is  not  dis- 
puted. And  it  is  conceded  further,  as  a  general  rule,  in  such 
cases,  that  the  court  will  not  inquire  whether  the  sale  or  pur- 
chase is  injurious  to  the  interests  of  the  principal  or  not,  pro- 
vided he  at  once  applies  to  have  it  set  aside :  but  in  all  the 
cases  where  it  has  been  so  held,  one  object  at  least  of  the 
agent  has  been,  either  to  sell  his  own  property,  or  to  purchase 
that  of  his  principal.  (2.)  In  this  case,  the  defendant,  in 
January  J  informed  the  plaintiff  that  he  did  not  want  to  sell 
any  of  his  stock,  although  the  plaintiflf  then  wanted  to  pur- 
chase. When  he  was  desired  by  the  company  to  sell  some 
of  their  stock,  he  informed  the  plaintiff  by  letter  that  he 
could  get  some  for  him  at  $150  per  share.  The  plaintiff  sent 
him  an  absolute  order  for  the  ten  shares  at  that  price ;  but 
before  the  order  arrived,  the  company's  stock  had  been  sold 
by  the  company,  and  the  authority  to  sell  withdrawn.  Under 
these  circumstances  the  defendant  sent  to  the  plaintiff  just 
what  he  desired^  and  at  the  same  price  at  which  he  had  or- 
dered it ;  and  he  sent  it  merely  because  he  thought  the  plain- 
tiff would  be  disappointed,  if  he  failed  to  obtain  it.  What 
he  sent  him  was  of  precisely  the  same  value  as  the  shares  of 
any  other  person.  (3.)  There  is  no  substance  or  equity  in 
the  claim  of  the  plaintiff,  and  if  it  can  be  maintained,  it  must 
rest  entirely  upon  the  form  of  the  transaction,  which  in  this 
case  is  a  mere  shadow.  (See  Smith  v.  Landing,  per  Welles,  J. 
22  N.  Y.  Rep.  527 ;  Horton  v.  Morgan,  19  id,  170,  and  per 
Denio,  J.  at  p.  173.) 

Bacok,  p.  J.  The  facts  of  this  case,  so  far  as  they  are 
necessary  to  be  understood  to  present  the  question  of  law 
arising  from  them,  are  very  few,  and  without  dispute.  They 
rest  in  part  upon  documentary  evidence,  and  in  part  upon 
testimony  which  is  unimpeached  and  uncontradicted.  They 
are  embraced  substantially  in  the  following  brief  statement. 
In  January,  1857,  the  defendant  was  the  owner  of  a  number 
of  shares  of  the  Oswego  Biver  Starch  Company^  and  the 
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agent  <rf  the  company  in  the  city  of  New  York  for  disposing 
of  its  manufacture.  In  an  interview  at  that  date  between 
the  parties,  in  New  York,  after  a  glowing  account  by  the  de- 
fendant of  the  business  of  the  concern,  and  of  which  the 
plaintiff  had  previously  no  knowledge  whatever,  the  plaintiff 
expressed  a  desire  to  purchase  some  one  or  two  thousand  dol- 
lars worth  of  the  stock,  if  any  was  to  be  obtained  in  the 
market,  at  a  price  not  exceeding  $150  per  share.  The  de- 
fendant thereupon  undertook  to  buy  some  if  it  could  be  pro- 
cured, and  if  successful,  he  was  to  apprise  the  plaintiff,  who 
resided  in  the  county  of  Chenango.  Accordingly,  on  the  Slst 
of  January,  1857,  he  addressed  a  letter  to  the  plaintiff,  reit- 
erating his  opinion  of  the  value  of  the  investment,  stating 
that  he  knew  where  he  could  obtain  ten  shares  at  $150  per 
share,  and  asking  the  defendant  if  he  would  like  it.  He 
states  further  that  he  does  not  wish  to  advise  the  plaintiff, 
but  if  he  should  conclude  to  take  the  stock,  he  would  '^  get 
and  send  him  a  certificate^'  for  that  amount.  The  plaintiff 
answers  this  letter  on  the  5th  of  February,  remarking  that 
he  liked  the  statement,  and  was  willing  to  take  that  amount, 
and  desiring  the  defendant  to  obtain  the  certificate,  when  he 
would  at  once  put  him  in  funds.  This  letter  the  defendant 
acknowledges  on  the  19th  by  a  brief  note,  saying  that  he 
would  write  and  get  the  certificate  as  soon  as  possible  ;  and 
on  the  25th  of  February  he  writes  again,  inclosing  the  plain- 
tiff the  scrip  for  ten  shares  of  the  stock,  and  adding  in  a 
postscript,  '^  If  we  meet  with  no  mishap,  1  think  our  stock 
will  pay  well.  I  could  sell  quick  at  $150,  if  /  had  any  to 
dispose  of."  The  plaintiff  remitted  the  $1500,  and  that 
closed  the  transaction. 

What  occurred  subsequently  it  is  unnecessary,  in  view  of 
the  question  presented  by  the  case,  to  allude  to.  It  is  only 
requisite  to  state  that  the  defendant  did  not  in  fact  purchase 
any  stock  from  the  company,  or  from  any  outside  party,  but 
caused  10  shares  of  his  own  stock  to  be  transferred  ^to  the  plain- 
tiff; that  he  did  not  conmiunicate  this  fact  to  the  plaintiff, 


ONONDAGA— OCTOBER,  1881.  285 

Conkey  v.  Bond. 

at  aoy  time  daring  the  negotiation  nor  subsequently^  'and  the 
plaintiff  was  entirely  ignorant  of  that  fact^  and  never  learned 
it  until  the  month  of  June  in  the  following  year.  At  the 
time  of  this  transfer  the  affairs  of  the  company  were  in  an 
embarrassed  condition,  although  there  is  no  evidence  that  the 
defendant  had  any  knowledge  of  this ;  and  in  the  same  year, 
1857,  the  concern  was  wound  up,  and  passed  into  the  hands 
of  a  receiver,  and  a  new  company  was  organized  upon  the 
ruins  of  the  old  association. 

Upon  the  trial,  these  facts,  with  others,  appeared,  and  the 
presiding  justice  found  that  the  transfer  was  made  in  good 
faith,  by  the  defendant,  believing  that  the  stock  was  worth 
the  price  he  received  for  it,  and  with  no  intent  to  defraud  the 
plaintiff;  that  upon  the  facts  the  plaintiff  was  not  entitled 
to  rescind  the  sale ;  and  he  ordered  the  complaint  to  be  dis- 
missed, with  costs. 

It  is  undoubtedly  true  that  the  action  in  this  case  is  based 
mainly  and  prominently  upon  the  theory  of  an  actual  fraud 
perpetrated  upon  the  plaintiff  by  representations  of  the  value 
and  condition  of  the  stock,  made  by  the  defendant,  with 
knowledge  of  the  falsity  of  such  representations.  This  the- 
ory, however,  cannot  be  supported.  The  evidence  wholly 
fails  to  connect  the  defendant  with  the  company  in  such  a 
way  as  necessarily  to  have  made  him  cognizant  of  its  affiiirs. 
On  the  contrary,  he  had  every  assurance  from  the  active  offi- 
cers and  agents  of  the  concern  that  they  were  in  a  palmy 
condition,  and  I  concur  entirely  in  the  finding  which  acquits 
the  defendant  of  any  actual  intent  to  deceive  the  plaintiff  into 
the  purchase  of  a  worthless  stock.  Granting  this,  however, 
the  case  has  another  aspect  which  is  clearly  stated  in  the 
complaint,  and  sustained  by  evidence  which  was  received 
without  objection ;  and  upon  the  case  thus  made  the  plaintiff 
has  a  right  to  ask  relief,  if  by  the  rules  of  the  law  he  is  enti- 
tled to  it.  Upon  principles  well  settled,  both  here  and  in 
England,  I  think  the  plaintiff  is  entitled  to  call  for  a  rescis- 
sion of  this  contract. 
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It  is  clear  that  the  defendant  was  intrusted  with  a  com- 
mission to  purchase  in  the  market,  for  the  plaintiff,  so  many 
shares  of  the  stock  of  the  company  in  question,  and  io  that 
extent  and  for  that  purpose  he  was  the  agent  of  the  plaintiff. 
This  required  of  him  to  use  his  best  judgment  in  making  the 
purchase,  and  to  obtain  the  stock  on  the  most  advantageous 
terms  upon  which  it  could  be  procured  from  an  outside  party. 
He  was  not  at  liberty  to  sell  his  own  stock,  for  this  would 
place  him  in  the  unauthorized  position,  substantially,  of  both 
a  purchaser  and  a  seller  of  the  same  commodity.  Certainly 
he  could  occupy  no  such  position  without  fully  apprising  the 
plaintiff  of  the  facts  and  then  submitting  it  to  his  judgment, 
whether  he  would  or  would  not  take  the  stock  thus  offered 
to  his  acceptance.  It  is  quite  possible  that  the  plaintiff 
would  have  been  willing  to  receive  a  transfer  of  the  defendant's 
stock  on  precisely  the  same  terms,  and  for  the  same  price,  that 
he  had  reason  to  believe  he  was  paying  upon  an  actual  pur- 
chase by  his  agent  from  another  source ;  and  still  it  is  quite 
as  possible  that  the  communication  of  such  a  fact  might  have 
induced  him  to  question  the  propriety  of  the  purchase.  At 
all  events  he  was  entitled  to  be  put  in  possession  of  the  actual 
facts ;  and  the  suppression  of  them,  without  imputing  apy 
improper  design  to  the  defendant,  which  I  do  not  believe  ex- 
isted, was  in  law  a  constructive  fraud  which,  equally  with 
actual  fraud,  entitles  the  plaintiff  to  relief. 

The  principle  I  have  alluded  to  as  applicable  to  this  case 
is  as  well  settled  upon  authority,  as  it  is  consonant  with  the 
elementary  principles  of  fair  and  ingenuous  dealing  among 
men.  In  The  Uttca  Insurance  Co,  v.  Toledo  Insurance  Co,y 
(17  Barb.  132,)  this  court  held  that  a  person  cannot  act  as 
the  agent  of  both  parties  in  the  making  of  a  contract,  when 
he  is  invested  with  a  discretion,  and  is  bound  to  exercise  his 
skill  and  judgment  in  behalf  of  each. 

It  is  a  fundamental  principle,  says  Justice  Allen,  applica- 
ble to  both  sales*and  purchases,  that  an  agent  employed  to 
sell  cannot  make  himself  the  purchaser,  nor  if  employed  to 
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purchase  can  he  be  himself  the  seller.  The  validity  of  eucli 
a  contract  does  not  depend  upon  the  question  whether  he  de- 
rives any  advantage  from  the  transaction,  but  the  policy  of 
the  law,  without  inquiring  into  the  possible  benefit,  or  into 
the  actual  good  faith  of  the  agent,  declares  the  act  void.  The 
same  question  arose  in  The  N.  York  Central  Ins,  Co,  v.  The 
National  Prot.  Ins,  Co.,  (20  Barb.  468,)  and  was  decided  in 
the  same  way,  and  upon  appeal  to  the  court  of  appeals  the 
judgment  was  afiirmed.  {See  14  N.  Y.  Rep,  85)  In  the 
opinion  Judge  Denio  reaffirms  the  doctrine  contained  in  the 
17th  Barbour,  and  says  that  it  is  not  necessary  to  relief  from 
such  a  transaction  to  show  that  any  improper  advantage  has 
been  obtained.  It  is  at  the  option  of  the  party  seeking  relief 
to  affirm  or  repudiate  the  transaction,  irrespective  of  any 
proof  of  actual  fraud,  and  so  are  all  the  cases. 

The  English  decisions  are  uniformly  to  the  same  effect,  es- 
pecially in  reference  to  transactions  between  trustees  and  their 
cest'uis  que  trust,  and  in  respect  to  all  employments  of  a  fidu- 
ciary character,  and,  where  a  special  agency  is  created,  the 
courts  exercise  a  most  jealous  scrutiny.  The  case  of  Gillette 
V.  Peppercorne,  (3  Beav.  78,)  may  be  taken  as  illustrative 
of  the  extent  of  the  rule,  and  as  presenting  features  strikingly 
analogous  to  the  case  at  bar.  The  plaintiff  employed  the  de- 
fendant, who  was  a  stockbroker,  to  buy  some  canal  shares. 
He  apparently  bought  them  of  a  third  party  who  was  the 
ostensible  owner,  but  who  it  afterwards  turned  out  held  them 
in  trust  for  the  defendant.  The  court,  after  Ijlie  lapse  of  sev- 
eral years,  and  without  entering  into  the  question  of  the 
fairness  of  the  price,  held  the  transaction  void  upon  grounds 
of  public  policy.  It  was  insisted  in  that  case  that  the  de- 
fendant was  not  acting  in  his  capacity  of  broker,  or  as  an 
agent  in  any  sense,  but  gratuitously,  and  as  the  friend  of  the 
defendant ;  but  the  master  of  the  rolls  said  that  if  that  were 
so,  and  the  act  was  gratuitous,  it  made  no  difference  as  to 
the  result  of  the  transaction. 

Where  an  agent  is  employed,  he  remarked^  it  is  in  the 
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faith  that  he  will  act  for  the  benefit  of  his  employer,  and 
not  with  the  idea  that  he  has  himself  an  interest  in  the  Tery 
transaction,  which  may  be  opposed  to  his  principal.  It  is 
not  nefiessary  to  show  fraud,  or  even  ultimate  loss,  but  the 
transaction  is  avoided  on  the  ground  that  the  defendant  was 
in  a  situation  of  trust  which  did  not  allow  him  to  deal  with 
his  own  property,  when  his  principal  had  reason  to  believe 
he  was  dealing  with  another.  The  same  remark,  in  sub* 
stance,  is  made  by  Vice  Chancellor  Shad  well,  in  Beekman  v. 
Bothschildy  (3  Sim.  216,)  where  he  says,  one  has  a  right  to 
complain  if  his  agent  does  not  do  that  which  he  is  employed 
to  do,  and  represents  that  he  has  done  as  he  was  directed,  but 
in  truth  has  done  quite  a  different  thing. 

These  cases,  and  the  reasons  and  principles  upon  which 
they  are  founded,  are  decisive  as  to  the  rule  which  must  gov- 
ern in  disposing  of  the  rights  of  these  parties.  Without 
passing  upon,  or  even  looking  into  the  question  of  actual 
fraud,  the  transaction  complained  of  is  one  that  cannot  be 
upheld  in  the  light  of  the  simple  and  plain  duty  that  every 
agent,  however  limited  and  circumscribed  may  be  his  employ- 
ment, and  irrespective  of  all  question  of  benefit  or  advan- 
tage to  himself,  owes  to  his  principal. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

MuLLiN  and  Morgan,  Justices,  concurred. 

Allen,  J.  (dissenting.)  The  question  of  fraud  in  fact, 
was  disposed  of  by  the  judge  at  the  circuit,  and  his  conclu- 
sions, sustained  as  they  are  by  the  evidence,  final  The  cir- 
cumstances mainly  relied  upon  by  the  plaintiff,  to  wit,  that 
the  stock  transferred  was  the  property  of  the  defendant,  ai^d 
was  not  a  purchase  by  him  from  a  third  person  for  the  plaintiff, 
as  the  latter  supposed,  would  have  been  an  important  item 
in  the  evidence  to  establish  actual  fraud,  had  there  been  any 
evidence  of  fraudulent  intent,  or  any  circumstances  upon 
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whiph  to  charge  the  defendant  with  fraudulent  representa- 
tions or  a  fraudulent  concealment  of  the  true  condition  of 
the  stock  company.  As  evidence  tending,  as  is  claimed,  with 
the  other  evidence  in  behalf  of  the  plaintiff,  to  impeach  the 
fairness  of  the  transaction,  it  was  urged  by  the  judge  at  the 
trial,  and  clear  effect  given  to  it.  As  explained  by  the  testi- 
mony, and  in  connection  with  all  the  circumstances  and  the 
other  evidence  in  the  case,  it  does  not  show  fraud  on  the  part 
of  the  defendant. 

The  only  ground  upon  which  the  plaintiff  can  hope  to 
succeed,  is  that  which  was  mainly  taken  by  his  counsel  upon 
the  argument,  to  wit,  that  the  defendant,  in  acting  for  the 
plaintiff  in  the  transaction,  could  not  at  the  same  time  act 
for  himself,  as  that  would  be  to  act  as  buyer  and  seller  of  the 
stock ;  that  having  as  buyer  represented  the  plaintiff,  and 
as  seller  acted  for  himself,  the  sale  is  void.  The  law  of 
agency  is  well  settled,  and  the  principles  contended  for  are  well 
established  and  elementary.  But  to  make  them  applicable, 
an  agency  must  be  shown.  It  must  appear  that  the  defend- 
ant was  employed,  with  or  without  compensation,  to  do  some 
act  for  the  plaintiff  in  which  a  trust  or  confidence  was  re- 
posed in  him  and  in  his  discretion,  and  in  the  performance 
of  which  his  judgment  was  called  into  action,  and  his  duty 
to  the  plaintiff  was  inconsistent  with  his  own  interest,  as  the 
other  party  to  the  transaction.  The  negotiation  was  concern- 
ing the  purchase  by  the  plaintiff  of  ten  shares  of  the  capital 
stock,  one  share  in  which  was  worth  as  much  as  any  other 
share.  The  price  was  agreed  upon  by  the  plaintiff,  upon 
being  told  by  the  defendant  the  price  at  ^yhich  the  ten  shares 
could  be  bought.  It  chanced  that  the  stock  which  the  de- 
fendant supposed  could  be  bought  by  the  plaintiff  was  sold 
by  the  holder  before  the  receipt  of  the  letter  of  the  plaintiff 
directing  the  purchase ;  so  that  there  was  no  alternative  on 
the  part  qf  the  defendant  except  to  transfer  ten  shares  of 
his  own  stock  or  disappoint  the  plaintiff,  and  he  chose  the 
former.     On  the  31st  of  January,  1857,  the  defendant  wrote 
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to  the  plaintiff  that  he  knew  where  he  could  get  ten  shares  at 
$150  per  share,  and  asks,  "  would  you  like  it  ?  let  me  know ;" 
and  says,  after  declining  to  advise  him,  "  should  you  conclude 
to  take  it,  however,  I  will  get  and  send  you  a  certificate  of 
same  and  you  can  then  place  me  in  funds."  The  plaintiff, 
in  reply,  says,  in  substance,  that  he  thinks  it  must  be  a  good 
investment  and  that  he  would  risk  the  amount,  and  adds, 
"  you  may  therefore  obtain  the  certificate  and  I  will  put  you 
in  funds  on  the  receipt."  The  plaintiff  made  his  own  con- 
tract, acting  upon  his  own  judgment,  reposing  no  confidence 
in  the  defendant,  save  in  the  honesty  of  his  representations ; 
and  all  that  the  defendant  had  to  do  for  the  plaintiff  was  to 
procure  the  certificate  for  the  plaintiff ;  and  whether  the  cer- 
tificate represented  stock  once  owned  by  the  defendant,  is  not 
material.  The  plaintiff  had  of  the  defendant  all  the  services 
for  which  he  contracted.  If  A.  buys  a  horse  and  there  is  no 
fraud  or  deceit  as  to  his  qualities  and  value,  it  cannot  inval- 
idate the  contract  of  sale  that  the  buyer  supposes  that  the 
seller  is  acting  as  an  agent  when  he  in  fact  is  selling  his  own 
property.  If  the  defendant,  when  called  upon  by  the  plain- 
tiff, had  represented  the  stock  to  belong  to  a  third  person, 
and  had  expressly  sold  it  to  him  as  such,  it  would  not  have 
vitiated  the  sale.  The  prior  ownership  did  not  affect  the 
value  of  the  stock,  and  the  price  was  agreed  upon  by  the 
plaintiff  and  by  the  defendant  or  his  agent.  In  Oillette  v. 
Feppercorne,  (3  Beav.  78,)  there  was  an  actual  agency,  and 
the  real  seller  of  the  stock  fixed  the  price  as  the  agent  of  the 
purchaser,  and  that  case  was  very  clearly  distinguishable 
from  this. 

The  judgment  should  be  affirmed. 

Judgment  reversed,  and  new  trial  granted. 

[OvoNDAOA  Obvbral  Tbbx,  October  1,  1861.    Bacon,  AUeUf  MuUin  and 
Morganf  JusticeB.] 
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Motions  for  new  trials  are  addressed  to  the  discretion  of  the  court,  whether 
based  upon  the  weight  of  evidence,  surprise,  or  newly  discorered  oTidence, 
or  the  fact  that  the  party  has  been  deprived  of  his  evidence  by  accident, 
or  other  like  grounds. 

In  modem  practice  they  are  liberally  granted,  in  furtherance  of  justice. 

In  an  action  against  one  as  joint  maker  of  a  promissory  note,  the  defendant 
set  up  the  defense  that  the  signature  of  his  name  was  a  forgery.  The  note, 
shortly  before  the  circuit,  was  put  into  the  hands  of  H.,  a  counsellor  of  the 
court,  to  enable  him  to  prepare  for  the  trial,  and  the  cause  being  put  over, 
the  note  remained  in  the  hands  of  H.,  who  died  before  the  next  circuit, 
and  the  note  could  not  be  found,  so  as  to  be  produced  on  the  trial.  The 
trial  was  put  over  by  the  plaintiff,  one  circuit,  f6r  that  cause.  The  plaintiff 
being  still  unable  to  find  the  note,  the  action  was  finally  tried  as  upon  a  lost 
note.  The  plaintiff  called  the  other  maker  of  the  note,  as  a  witness,  who 
testified  to  the  signing  of  the  note  by  the  defendant,  but  the  plaintiff  was 
unable,  by  reason  of  the  supposed  loss  of  the  note,  to  call  witnesses  to  the 
handwriting.  The  defendant  proved,  by  witnesses  who  had  seen  the  note, 
that  the  signature  was  not  his.  The  jury  found  a  verdict  for  the  defendant. 
After  the  trial,  the  note  was  found  in  the  possession  of  one  to  whom  H. 
had  handed  it  for  safe  keeping.  Upon  a  case,  containing  the  evidence,  and 
an  affidavit  stating  that  he  could  now  prove  the  signature  of  the  defendant 
to  the  note,  the  plaintiff  moved  for  a  new  trial,  ffeld  that  under  the  pecu-  * 
liar  circumstances  of  the  case  the  proper  development  of  the  truth,  and 
the  advancement  of  justice,  required  that  a  new  trial  should  be  granted. 

ACTION  against  the  defendant  as  joint  maker  of  a  note 
with  one  Anderson,  tried  before  Mullin,  J.  at  the  Onei- 
da circuit,  in  June,  1859,  and  a  verdict  rendered  for  the 
defendant.  The  defense  was  that  the  signature  of  the  de- 
fendant's name  was  a  forgery.  The  note,  shortly  before  the 
June  circuit  in  1858,  was  put  in  the  hands  of  Mr.  Hillis,  a 
counsellor  of  the  court,  with  a  view  to  a  preparation  for  a 
trial  at  that  circuit.  The  cause  was  put  over  that  circuit 
upon  the  application  of  the  defendant,  and  the  note  remained 
with  Mr.  Hillis,  who  died  in  February,  1859.  After  his 
death  the  note  could  not  be  foimd,  and  the  trial  of  the  cause 
was  put  over  one  circuit  by  the  plaintiff  for  that  cause,  and 
after  exhausting  every  effort  to  find  the  note,  the  action  was 
tried  at  the  time  mentioned,  as  upon  a  lost  note.    The  plain- 
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tiflf  called  the  other  maker  of  the  note,  who  testified  to  the 
signing  of  the  note  by  the  defendant,  but  the  plaintiff  was 
unable,  by  reason  6f  the  supposed  loss  of  the  note,  to  call 
witnesses  to  the  handwriting.  The  defendant  called  several 
witnesses  to  whom  the  note  had  been  shown  by  him  or  his 
agents,  who  testified  more  or  less  confidently  that  the  hand- 
writing was  not  in  their  opinion  that  of  the  defendant.  An- 
derson was  examined  at  length  in  relation  to  Uis  dealings 
with  the  defendant  and  the  circumstances  under  which  the 
note  was  made  and  the  transactions  connected  with  it,  and 
evidence  was  given  tending,  as  it  was  claimed,  to  contradict 
him  in  those  matters. 

After  the  trial  of  the  cause  the  note  was  found  in  the  pos- 
session of  one  to  whom  Mr.  HilUs  had  handed  it  with  other 
papers  for  safe  keeping,  temporarily,  as  he  was  leaving  home 
upon  a  certain  occasion,  ^nd  the  note  is  now  in  the  pos- 
session of  the  plaintiffs.  Upon  a  case  made  containing  the 
evidence  in  the  action,  and  upon  an  affidavit  stating  the 
circumstances  connected  with  the  loss  and  subsequent  find- 
ing of  the  note,  in  detail,  and  "  that  the  plaintiff  can  now 
produce  witnesses  who  knew  th6  defendant  Munroe  and  his 
handwriting,  have  seen  him  write,  and  will  testify  that  the 
signature  to  the  note  in  suit  is  in  his  handwriting,"  a  motion 
was  made  before  Bacon,  J.,  in  November,  1859,  for  a  new 
trial,  and  the  same  w€U9  granted,  with  costs  to  abide  the 
event ;  from  which  order  the  defendant  appealed. 

Mr.  CoXy  for  the  appellant. 

JP.  Kernan^  for  the  respondent. 

By  the  Courty  Allen,  J.  Motions  for  new  trials  are  ad- 
dressed to  the  discretion  of  the  court,  whether  Based  upon 
the  weight  of  evidence,  surprise,  or  newly  discovered  evi- 
dence, or  the  fact  that  the  party  has  been  deprived  of  his 
evidence  by  accident  or  other  like  grounds.     (Judges  of  the 
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Oneida  C,  P.  v.  The  People^  18  Wend.  79.  People  v.  Judges 
of  the  Dutchess  C.  P.,  20  id,  658.)  In  modern  practice  they 
are  liberally  granted,  in  furtherance  of  justice.  The  discre- 
tion spoken  of  is  said  to  be  a  legal  discretion,  not  arbitrary, 
and  yet  it  is  not  governed  by  fixed  rules,  for  then  there  were 
no  discretion.  If  in  all  cases  established  rules,  whether 
of  practice  or  statutory,  controlled  the  judgment  and  action 
of  the  court  in  granting  or  refusing  new  trials,  a  new  trial 
would  be  a  matter  of  right  in  cases  within  the  rule,'and  not 
a  favor  or  in  the  discretion  of  the  .court.  Courts  could  not 
then  be  governed  by  circumstances  and  ^'  act  without  other 
control  than  their  own  judgment.''  Lord  Mansfield  says  that 
'^  discretion,  when  applied  to  a  court  of  justice,  means  sound 
discretion  guided  by  law.  It  must  be  governed  by  rule,  not 
by  humor ;  it  must  not  be  arbitrary,  vague  and  fanciful,  but 
legal  and  regular."  {Rex  v.  Wilkes^  4  Burr.  Rep.  2539.) 
A  definition  which  leaves  but  little  room  for  the  exercise  of 
judgment,  except  to  apply  established  rules  of  law,  which  is 
the  duty  of  the  judge  in  every  case.  Tracy,  senator,  says : 
'^  It  (discretion)  means,  when  applied  to  public  functionaries^ 
a  power  or  right,  conferred  upon  them  by  law,  of  acting  offi- 
cially in  certain  circumstances  according  to  tlfe  dictates  of 
their  own  judgment  and  conscience,  uncontrolled  by  the  judg- 
ment or  conscience  of  others.  But  what  is  to  be  understood 
bv  a  discretion  that  is  govenied  by  fixed  l^al  principles  is,  I 
must  be  allowed  to  say,  something  that  I  have  not  found 
satisfactorily  explained,  and  what  it  is  not  easy  to  compre- 
hend." (18  Wend.  99.)  Every  fixed  rule  of  law  applicable 
to  a  case  must  be  enforced  at  the  demand  of  any  suitor. 
Courts  have  not  the  right  or  legal  power  to  refuse  it.  When 
it  is  said  that  something  is  left  to  the  discretion  of  a  judge, 
it  signifies  that  he  ought  to  decide  according  to  the  rules  of 
equity  and  the  nature  of  circumstances,  and  so  as  to  advance 
the  ends  of  justice.  (JBouv.  Law  Die.  h.  t)  Whenever  a 
clear  and  well  defined  rule  has  been  adopted  not  depending 
upon  circumstances,  the  court  has  parted  with  its  discretion 
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as  a  rule  of  judgment.  Discretion  may  be  and  is  to  a  very 
great  extent  regulated  by  usage  or  by  principles  which  courts 
have  learned  by  experience  will,  when  applied  to  the  great 
majority  of  cases,  best  promote  the  ends  of  justice,  but  it  is 
still  left  for  the  courts  to  determine  whether  a  case  is  "  ex- 
actly like  in  every  color,  circumstance  and  feature"  to  those 
upon  which  the  usage  ojr  principle  was  founded,  or  in  which 
it  has  been  applied.  The  action  of  the  courts,  upon  appli- 
cations for  new  trials,  consists  in  a  proper  exercise  of  discre- 
tion— not  arbitrary  but  legal^forming  and  moulding  their 
decisions  on  each  case  according  to  some  precedent,  or  upon 
its  own  particular  circumstances,  so  as  best  to  subserve  the 
purposes  of  substantial  justice.  (1  Gra,  &  Wat  on  New 
TriaUy  7.  Edmondson  v.  Marahallj  2  T.  R,  4.)  In  prac- 
tice, cases  have  arisen  from  time  to  time  which  have  admitted 
the  application  of  well  defined  principles,  and  which  have 
furnished  precedents  for  all  cases  reducible  to  that  class,  and 
to  a  very  great  extent  courts  have  been  able  to  classify  mo- 
tions for  new  trials,  and  establish  appropriate  Yules  for  each 
class.  But  it  has  nevei'  been  attempted,  and  is  entirely  im- 
practicable with  any  just  view  of  the  object  and  purpose  of 
this  equitable  branch  of  the  jurisdiction,  to  prescribe  general 
rules  by  which  every  case  must  be  decided,  however  much  it 
may  differ  in  circumstances  from  every  other.  Hence  we  find 
that  although  courts  adhere  to  the  general  principles  which 
result  from  the  succession  of  decisions  in  all  cases  alike  in 
circumstances  or  principle,  the  books  are  full  of  exceptional 
cases,  in  which  the  development  of  truth  and  the  promotion 
of  substantial  justice  have  been  deemed  sufficient  reasons  for 
granting  new  trials,  although  they  were  not  within  any  former 
precedent,  and  consequently  not  within  the  operation  of  any 
principle  or  rule  established  for  the  guidance  of  courts  in  the 
exercise  of  their  discretion. 

As  a  general  rule,  new  trials  will  not  be  granted  to  admit 
newly  discovered  evidence  merely  cumulative  in  its  character 
to  that  which  was  given  upon  the  trial,  or  tb  impeach  the  char- 


ONONDAGA-^ANUARY,  1861.  295 

Piatt  V.  Munroe. 

acter  or  credit  of  a  witness.  (3  Gra.  &  Wat  on  New  Tri" 
ala,  1021.)  But  in  actions  of  ejectment  for  military  bounty 
lands,  where  the  question  was  upon  the  identity  of  the  soldier 
and  patentee,  both  rules  were  disregarded  owing  to  the  ob- 
scurity, and  the  multifarious  frauds,  attendant  upon  those 
titles.  The  court  was  of  the  opinion  that  the  peculiar  cir- 
cumstances of  the  cases  took  them  out  of  the  general  rule, 
and  that  the  ends  of  justice  were  to  be  best  answered  by 
granting  new  trials  more  Uberally  than  was  done  in  ordinary 
cases.  (Jackson  v.  Kinney ^  14  John.  186.  Jackson  v,  (7ro«- 
hy,  12  id.  354.    Jackson  v.  Hooker,  5  Cowen,  207.) 

It  is  very  evident  that  the  plaintiff  labored  under  a  great 
disadvantage,  if  in  truth  the  note  is  genuine,  in  not  being  able 
to  produce  it  upon  the  trial.  The  principal  witness  had  been 
and  then  stood  indicted  for  its  forgery,  and  the  production 
of  the  note  upon  the  trial  of  that  indictment  was  necessary 
to  a  conviction,  and  its  non-production  upon  the  trial  of  this 
action,  and  its  alleged  loss,  might  well  be  used  with  great 
force  in  the  impeachment  of  the  witness  as  well  as  the  note* 
It  is  equally  clear  that  the  highly  respectable  witnesses  called 
to  disprove  the  genuineness  of  the  note,  could  not  testify  as 
satisfactorily  to  themselves,  or  to  the  court  or  jury,  as  they 
could  have  done  with  the  note  before  them ;  and  had  the  ver- 
dict been  for  the  plaintiff,  and  the  note  subsequently  brought 
to  light,  it  would  have  been  almost  a  matter  of  course  to 
grant  the  defendant  a  new  trial,  with  a  view  to  the  elucida- 
tion of  the  truth.  In  the  cross-examination  of  their  witnesses, 
the  plaintiffs  could  not  test  the  accuracy  of  their  judgment 
by  the  note  itself,  and  had  not  the  means  to  convince  them, 
by  a  deliberate  examination  of  the  signature,  and  questions 
properly  put  relating  to  the  peculiarities  of  the  handwriting, 
that  it  was  genuine  and  not  forged.  The  plaintiffs  are  with- 
out fault,  and  are  guilty  of  no  n^ligence  in  not  producing 
the  note  at  the  trial,  although  not  surprised,  in  the  ordinary 
sense  of  that  term.  In  practice,  by  surprise  is  understood 
that  situation  in  which  a  party  is  placed  without  any  default 
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of  his  own  which  will  be  injurious  to  his  interest.  The 
courts  always  do  every  thing  in  their  power  to  relieve  a  party 
from  the  effects  of  a  surprise  when  he  has  been  diligent  in 
endeavoring  to  avoid  it.  (Bouv,  Law  Die:  A.  t,  1  Clarke's 
R.  162.  3  Bouv.  Inst  512.)  The  plaintiffs  were  in  a  situ- 
ation in  which  their  interests  were  liable  to  suffer  without 
th v'ir  faulty  and  after  having  been  diligent  in  their  efforts  to 
avoid  it,  and  when  they  had  no  reason  to  suppose  after  the 
search  already  mad^'  for  the  note  that  a  further  postponement 
of  the  trial  would  benefit  them.  The  event  shows  that  a 
postponement  would  have  enabled  them  to  produce  the  note, 
and  for  this  reason,  proceeding  to  trial  under  a  mistake,  they 
are  entitled  to  relief.  (3  Bouv.  Inst,  supra.)  It  is  in  a 
sense  newly  discovered  evidence,  and  not  of  the  same  charac- 
ter as  that  given  upon  the  trial.  It  is  a  higher  grade.  Had 
the  plaintifis  been  able  to  produce  the  note,  they  would  not 
have  been  permitted  to  give  secondary  evidence  of  it.  It 
would  have  been  the  highest  and  only  competent  evidence  of 
its  existence.  Evidence  is  not  strictly  cumulative  ^hich  ifi 
of  a  different  kind  and  character  from  that  adduced  on  the 
trial  In  Ouyot  v.  Butts^  (4  Wend.  579,)  the  evidence  on 
the  trial  was  circumstantial  and  the  evidence  newly  discov- 
ered was  positive  and  direct,  and  a  new  trial  was  granted. 
But  the  caoe  cited  is  more  important  as  illustrating  the  shades 
of  difference  which  will  be  regarded  as  taking  a  case  out  of 
the  general  rules  when  a  full  and  fair  investigation  of  truth 
demand  it.  The  circumstances  in  that  case  were  that  the 
demand  was  stale,  and  the  defendants  were  executors,  with- 
out the  means  of  discovering  and  collecting  facts  which  the 
immediate  parties  to  the  transaction  had,  and  the  last  cir- 
cumstance chiefly  influenced  the  court  in  granting  the  new 
trial.  And  see  per  Woodworth,  J.,  Porter  v.  Talcotty  (1 
Cowen,  381,  2,)  as  to  what  is  and  is  not  considered  cumula- 
tive evidence  when  the  ends  of  justice  require  a  retrial  of  an 
issue  of  fact. 

Other  cases  may  be  cited,  showing  the  liberality  of  courts 
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in  granting  new  trials  when  it  is  apparent  that  without  the 
fault  of  the  party  asking  it,  or  any  neglect  on  his  part,  he 
has  been  deprived  of  some  important  evidence,  either  parol  or 
documentary.  In  an  action  on  a  pQlicy,  where  the  defendant 
by  the  mistake  of  his  witness  failed  'in  producing  the  neces- 
sary document  from  the  admiralty  for  proving  a  breach  of 
the  convoy  act,  the  court  granted  a  new  trial  in  order  to  let 
him  into  his  defense  after  verdict  found  for  the  plaintiff  on 
the  merits.  (jyAguilar  v.  Tobin^  2  Marsh.  265.)  See  also 
Richarde  v.  Lewis,  (11  C.  B,  1035,)  where  a  new  trial  was 
granted,  although  the  party  had  not  made  inquiry  of  all  the 
parties  in  whose  possession  the  necessary  document  might  be 
supposed  to  be,  on  the  ground  of  surprise.  The  search  was 
held  clearly  insufficient  to  authorize  secondary  evidence  to 
be  given,  and  yet  relief  was  granted.  And  in  Doe  v.  Er- 
ringtony  (2  Har.  dh  W.  448,)  where  a  plaintiff  had  been  non- 
suited on  the  ground  of  non-production  of  a  bill  of  exchange, 
the  court  granted  a  new  trial  upon  an  affidavit  that  the  bill 
had  been  sent  out  of  the  jurisdiction  of  the  court ;  had  been 
sent  for  in  due  time,  but  not  received  until  too  late  for  the 
trial ;  and  that  it  was  then  in  the  plaintiff's  possession. 
{Atkins  V.  Owen,  4  Nev,  &  M,  123.) 

The  case  before  us  is  i>eculiar  in  all  its  circumstances  upon 
which  the  application  is  founded.  It  is  not  within  any  of 
the  precedents  cited,  and  is  so  peculiar  that  it  can  scarcely 
be  expected  to  serve  as  a  precedent  for  the  future.  The  jury 
have  not  had  the  best  means  of  arriving  at  the  truth,  the 
plaintiffs  have  been  deprived  without  their  fault  of  a  very 
important  piece  of  evidence  differing  in  character  from  that 
which  they  gave  upon  the  trial,  and  are  now  able  by  this 
newly  discovered  evidence  to  remove  a  very  just  ground  of 
suspicion  that  rested  upon  their  case.  The  case  is  important 
in  amount,  and  in  its  result  involves  the  character  of  the 
principal  witness.  The  granting  of  a  new  trial  does  not  re- 
flect upon  the  merits  of  the  defense,  as  it  does  not  touch  the 
merits  of  the  action ;  and  if  the  signature  of  the  defendant 
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has  been  forged,  th^  production  of  the  note  will  enable  him  to 
prove  it,  most  clearly,  while  to  refuse  the  new  trial  would  be 
to  exclude  the  very  best  evidence  of  which  the  case  is  sus- 
ceptible and  which  could  .have  been  produced  on  the  trial. 

I  am  of  the  opinion  that  the  proper  development  of  the 
truth  and  the  advancement  of  justice  required  a  new  trial  to 
be  granted,  and  that  the  order  should  be  affirmed. 

[Onokdaga  Gbsteral  Tsrm,  January  1, 1861.    BacoUt  AUen,  Midlin  and 
Morgan^  JoBtices.] 


Mabbh  v8.  The  Oneida  Central  Bank. 

Where  money  is  deposited  in  a  bank,  generally,  to  the  credit  of  the  depositor, 
and  is  not  appropriated  to  the  payment  of  a  note  of  the  depositor,  held  by 
the  bank,  or  to  any  other  special  purpose,  the  relation  of  debtor  and  cred- 
itor is  created,  between  the  depositor  and  the  bank ;  the  latter  becoming  a 
debtor  to  the  former  for  the  amount  deposited,  and  liable  to  pay  on  demand. 

The  bank  has  the  right,  at  any  time,  to  apply  the  amount  in  payment  of  a 
note  past  due,  but  is  under  no  obligation  so  to  apply  it. 

If  it  omits  to  make  the  application,  and  postpones  it  until  after  the  recovery 
of  a  judgment  upon  the  note,  this  will  not  affect  the  right.  It  may  apply 
the  money  after  as  well  as  before  the  recovery  of  the  judgment,  in  payment 
of  the  debt  due  from  the  depositor. 

Whether  the  application  is  made,  or  not,  is  immaterial.  If  not  made,  the 
bank  may,  in  an  action  by  the  depositor,  or  his  assignee,  to  recover  the 
money  deposited,  avail  itself  of  its  judgment  as  an  equitable  set-off. 

THE  plaintiff  brought  his  action  before  a  justice  of  the 
peace,  to  recover  $75  deposited  with  the  defendant  by  one 
Thomas  C.  Hyland.  The  defendant  allied  that  the  money 
was  deposited  by  Hyland  in  part  payment  of  a  note  of  Hy- 
land  held  by  the  bank  and  past  due,  and  by  way  of  counter- 
claim set  up  a  judgment  recovered  in  this  court  against 
Hyland,  upon  the  note.  The  note  was  for  $123.08,  and 
became  due  in  September,  1857,  and  a  judgment  was  reoov- 
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ered  thereon  by  the  present  defendant,  on  the  25th  day  of 
December,  1858.  The  claim  for  the  money  deposited  was 
assigned  to  the  plaintiff  July  28,  1859,  and  a  demand  of  the 
money  made  by  the  plaintiff  in  October,  1859.  This  action 
was  commenced  on  the  21st  day  of  October,  1859.  The 
justice  gave  judgment  for  the  plaintiff,  which,  upon  appeal, 
was  affirmed  by  the  county  court  of  Oneida  county,  and  the 
defendant  appealed  to  this  court  from  the  latter  judgment 

O.  F.  Bicknelly  for  the  appellant. 

S.  Van  Dresavy  for  the  respondent. 

By  the  Court j  Allen,  J.  There  was  some  conflict  in  the 
evidence  touching  the  deposit,  and  whether  the  money  was 
deposited  generally  to  the  credit  of  the  depositor  or  as  a 
partial  payment  of  the  note  of  the  depositor  then  past  due 
and  held  by  the  defendant'.  All  the  evidence,  including  that 
of  Hyland,  the  depositor,  I  think,  clearly  shows  that  the 
money  was  specially  deposited  as  a  partial  payment  of  the 
note,  although  not  formally  applied,  for  the  reason  that  the 
note  was  not  paid  in  full.  If  so  paid,  it  could  not  be  with- 
drawn until  the  note  should  be  otherwise  disposed  of.  But  it 
is  not  necessary  to  pass  upon  this  question  of  fact.  Upon 
the  theory  of  the  plaintiff  that  the  money  was  deposited 
generally  to  the  credit  of  Hyland,  and  was  not  appropriated 
to  the  payment  of  the  note,  or  to  any  other  special  purpose, 
the  judgment  should  be  reversed.  The  plaintiff,  as  the  as- 
signee of  a  chose  in  action  not  negotiable,  takes  subject  to 
all  the  legal  as  well  as  equitable  rights  of  the  defendant 
against  the  assignor.  The  deposit  not  being  a  special  de- 
posit entitling  the  depositor  to  a  return  of  the  same  money 
deposited,  in  specie,  created  the  relation  of  debtor  and  cred- 
itor between  the  depositor  and  the  bank,  the  latter  becoming 
a  debtor 'to  the  former  for  the  amount  deposited,  and  liable 
to  pay  on  demand.     {Ketchum  v.  Stevens^  6  2)t*er,  463 ; 
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affirmed^  19  N,  Y.  Rep.  499.  Bechioith  v.  The  Union  Bank, 
4  Sandf.  8.  C,  B.  604 ;  affirmed^  5  Seld.  211.  Commercial 
Bank  of  Albany  v.  Hughes y  17  Wend,  94.  Dykers  v. 
Leather  Manufacturers*  Bank,  11  Paige,  612.)  The  bank 
had  the  right  at  any  time  to  apply  the  amount  in  payment 
of  the  note  then  past  due,  {Commer<^ial  Bank  v.  Hughes, 
Ketchum  v.  Stevens,  supra.)  As  the  plaintiff  insists  that 
the  money  was  not  paid  upon,  or  in  part  payment  of,  the 
note,  there  was  no  obligation  upon  the  defendant  so  to  apply 
it.  It  was  optional  with  the  bank  whether  it  would  do  so  or 
not ;  but  omitting  to  make  the  application,  and  postponing 
it  until  after  the  recovery  of  the  judgment,  did  not  affect  the 
right.  After  as  weU  as  before  the  recovery  of  the  judgment, 
the  right  of  the  defendant  to  apply  the  money  in  payment 
of  the  debt  due  from  the  plaintiff's  assignor  was  perfect. 
The  officer  of  the  bank  testified  that*  the  application  was 
made ;  but  whether  it  was  or  not,  is  immaterial.  If  it  was 
not  made,  then  the  defendant  was  the  debtor  of  Hyland  to 
the  amount  of  the  deposit,  and  the  latter  was  the  debtor 
of  the  bank  to  the  amount  of  the  judgment,  and  the  one 
constituted  a  legal  as  well  as  equitable  set-off  against  the 
other.  The  bank  was  not  bound  to  pay  the  checks  of  Hy- 
land, or  regard  the  transfer  to  the  plaintiff,  made  after  the 
right  of  the  defendant  to  set  off  the  judgment  had  accrued. 
{McOuinty  v.  Herrick,  5  Wend.  240.  Bobinson  v.  Howes, 
20  N.  Y.  Rep.  84.     Code,  §  112.     2  B.  S.  354.) 

We  cannot  regard  the  documentary  evidence  not  before 
the  justice.  If,  for  no  other  reason,  it  must  be  disregarded 
because  it  relates  to  facts  which  have  transpired  since  the 
trial  before  the  justice  and  about  the  time  of  the  affirmance 
of  the  judgment  by  the  county  court.  The  judgments  of 
the  county  court  and  of  the  justice  must  be  reversed. 

[OvoHDAQA  Gbkebal  Tbbm,  Jaouary  1, 1861.    Bacon^  AUm,  MvHin  and 
Morgan^  Justices.] 
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If  the  purchaser  of  goods,  which,  hy  the  terms  of  the  contract  of  sale,  are  to 
be  delivered  and  paid  for  at  a  specified  time,  does  not  tender  the  price  and 
take  the  goods  within  the  time  agreed  upon,  the  vendor  may  request  him 
to  pay  for  and  take  the  goods,  and  in  case  of  his  refusal  may  abandon  and 
rescind  the  contract,  and  dispose  of  the  goods  as  if  no  contract  bad  been 
made ;  or  he  may,  on  due  notice  to  the  purchaser,  resell  the  gobds  as  the 
property  of  the  latter,  and  recover  of  him  the  sum  lost  by  the  resale,  to- 
gether with  the  expenses  of  keeping  the  goods. 

This  right  of  the  vendor  to  resell  jthe  goods,  however,  when  the  contract  is 
not  rescinded,  and  when  there  is  no  express  stipulation  authorizing  it,  in 
the  contract,  can  only  be  exercised  after  due  notice  to  the  purchaser,  of 
the  time  when  and  the  place  where  the  resale  will  be  made. 

It  is  not  a  ground  of  error  that  when  the  jury  returned,  to  render  their  ver- 

r'    diet,  in  a  justice's  court,  no  one  appeared  or  answered  for  the  plaintiff. 

If  the  plaintiff  is  present  when  the  jury  deliver  their  verdict,  and  if,  being  so 
present,  he  is  called,  before  the  verdict  is  received,  the  fact  that  no  one  ap- 
pears for  him,  or  answers  for  him,  is  no  ground  for  not  receiving  the  verdict. 

To  make  the  point  available  as  a  ground  of  error,  that  the  directions  of  the 
statute  have  not  been  complied  with,  it  should  be  stated  that,  when  the 
verdict  was  received,  the  plaintiff  was  absent  and  no  one  appeared  or  an- 
swered for  him. 

THIS  was  an  appeal  from  a  judgment  of  the  county  court 
of  Washington  county.  The  action  was  commenced  in  a 
justice's  court.  The  plaintiff  alleged,  in  his  complaint,  that 
on  the  1st  of  June,  1859,  he  contracted  to  sell,  and  did  sell, 
to  the  defendant,  twenty-four  lambs,  at  $2  each,  to  be  taken 
away  by  or  before  the  last  day  of  August  thereafter.  That 
on  the  6th  day  of  July,  1859,  the  defendant  took  away  five 
of  them,  paying  $10  therefor,  and  that  he  neglectecTand  re- 
fused to  take  away  the  remainder,  by  or  before  the  last  day 
of  August,  or  afterwards.  That  on  the  15th  of  September, 
1859,  the  plaintiff  requested  the  defendant  to  take  away  and 
pay  for  said  lambs,  which  he  refused  to  do,  and  thereupon 
the  plaintiff,  on  the  first  day  of  October,  1859,  sold  the  said 
lambs,  for  the  best  price  he  could,  to  wit,  six  shillings  apiece, 
and  no  more,  he  having  kept  them,  in  the  meantime.  Where- 
fore the  plaintiff  claimed  $25  damages,  including  $5  for 
keeping  the  lambs  from  the  1st  of  August  to  the  last  of  Oc- 
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tober,  1859.  The  defendant,  in  hie  answer,  denied  the  alle- 
gations of  the  complaint,  and  alleged  that  the  lambs,  if  any 
contract  or  sale  was  made,  were  to  be  delivered,  provided  the 
plaintiff  should  feed  or  make  them  fat  and  in  good  condition, 
or  change  their  pasture,  as  he  agreed  to  do.  And  tjiat  the 
plaintiff  did  not  properly  feed  them,  but  kept  and  fed  them 
so  poorly  that  they  were  in  poor  condition,  and  worth  little 
or  nothing  to  the  defendant ;  wherefore  the  plaintiff  ought 
not  to  sustain  the  action.  The  defendant  further  alleged 
that  if  he  made  the  contract  at  all,  he  made  it  as  the  agent 
of  one  Alexander  Cheny.  On  the  trial  before  the  justice, 
the  plaintiff  was  called  as  a  witness  in  his  own  favot,  and 
testified  as  follows :  ^^  I  sold  to  defendant  last  summer  21 
lambs  at  two  dollars  per  head.  It  was  not  far  from  the  last 
week  in  May  or  forepart  of  June  I  met  the  defendant  on  the 
road ;  no  one  was  present  but  us.  Defendant  said,  do  you 
want  to  sell  your  lambs ;  I  told  him  I  intended  to  sell  them 
all ;  defendant  said  he  was  buying  lambs.  I  asked  him  if 
he  had  seen  my  lambs;  defendant  said  he  had  seen  them 
two  or  three  days  before.  Defendant  said  he  would  give  me 
two  dollars  per  head,  and  take  them  away  through  the  sum- 
mer, would  take  some  in  July — all  to  be  taken  away  in  Au- 
gust. I  asked  defendant  if  he  wanted  me  to  alter  them ;  he 
said,  let  them  be  as  they  are.  Defendant  then  said,  I  sup- 
pose you  want  some  money  on  them,  or  I  ought  to  pay  some 
money  on  them ;  I  told  him  he  might  do  as  he  pleased ;  de- 
fendant did  not  pay  any  money  on,  them.  Defendant  asked 
me  how  many  lambs  I  had ;  I  told  him  twenty-one ;  defend- 
ant then  took  out  his  book  and  motioned  as  though  he  was 
writing.  Defendant  came  back  about  the  8th  day  of  July 
last  and  told  me  to  bring  up  the  sheep,  and  he  would  take 
some  of  those  lambs  away.  I  brought  up  the  sheep  ;  defend- 
ant took  five,  and  paid  me  $10.  Defendant  said  they  did 
not  seem  to  be  thriving ;  I  think  there  are  too  many  togeth- 
er ;  can't  you  give  them  a  better  chance.  I  told  him  I  would 
do  as  well  as  I  could ;  that  I  had  a  field  in  my  back  lot  that 
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I  could  not  get  at  till  my  rye  was  cut ;  I  would  then  sepa- 
rate them,  and  put  them  in  that  lot.  I  did  put  ewes  and 
lambs  in  that  field.  Defendant  did  not  come  and  take  away 
the  remainder  of  the  lambs.  Defendant  called  afterwards 
and  said,  you  have  not  changed  those  lambs  yet ;  I  said  I 
would  when  I  could ;  it  was  about  the  20th  or  25th  of  July. 
Defendant  said  he  calculated  to  do  as  he  agreed,  and  said 
that  I  had  not  put  up  those  lambs  as  I  agreed ;  I  told  him 
if  he  did  as  he  agreed,  that  was  all  I  wanted.  I  did  not 
again  see  him  until  after  the  last  of  August;  somewhere 
about  the  15th  day  of  September  I  saw  him  again ;  I  went 
on  purpose  to  see  him ;  I  found  him  at  his  father's,  in  He- 
bron ;  I  searched  for  him  at  his  own  residence ;  I  told  him 
I  had  tried  pretty  much  all  the  afternoon  to  find  him ;  I 
wanted  to  know  what  he  was  going  to  do  about  those  lambs. 
Defendant  said,  you  have  kept  those  lambs  until  the  time  is 
passed ;  you  may  sell  them,  or  do  what  you  please  with  them. 
I  said,  if  I  had  known  you  was  going  to  serve  me  this  way,  I 
would  have  sold  them  before.  That  is,  in  substance,  all  I 
recollect  was  said.  I  afterwards  sold  those  lambs  the  last  of 
September.  I  sold  them  to  Bumham  for  the  best  price  I 
could  get."  Being  asked,  "  What  did  you  get  ?".  The  ques- 
tion was  objected  to :  lst.<  Because  the  difference  between 
the  contract  price,  and  what  plaintiff  got  of  Bumham,  was 
not  the  proper  rule  of  damages.  2d.'  That  it  was  irrelevant 
and  immaterial.  Objection  overruled,  and  the  witness  an- 
swered, '^  I  got  six  shillings  per  head.  I  am  a  farmer ;  have 
kept  sheep.  I  know  the  price  per  week  for  keeping  sheep 
and  lambs,  at  grazing."  The  witness  was  then  asked  ^^  what 
it  was  worth  to  keep  lambs  ?"  The  question  was  objected 
to  because  the  witness  was  not  shown  to  be  competent,  and 
the  objection  was  sustained.  The  defendant  testified  that  at 
the  time  of  making  the  contract  he  told  the  plaintiff  he 
would  not  take  the  lambs  "unless  they  were  fat,"  and  that 
the  plaintiff  made  no  reply.  The  plaintiff,  in  his  testimony, 
denied  that  the  defendant  made  that  remark.    It  was  proved 
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by  other  witnesses  that  seventy-five  cents  each  was  the  fair 
market  value  of  the  lambs  at  the  time  the  plaintiff  sold  the 
same  to  Bumham.  The  plaintiff's  counsel  requested  the 
justice  to  charge  the  jury  that  if  the  sale  of  the  lambs  from 
the  plaintiff  to  the  defendant  was  absolute,  then  the  fact  that 
they  were  not  fat  formed  no  defense,  as  the  contract  was 
entire,  and  by  taking  away  a  part  he  had  accepted  of  all. 
The  justice  so  charged.  The  defendant's  counsel  asked  him 
to  charge  the  jury,  that  if  the  contract  was  specific  that  the 
plaintiff  was  to  feed  the  lambs  and  make  them  fat,  the  plain- 
tiff could  not  recover  unless  they  found  that  the  plaintiff  per- 
formed specifically ;  and  the  justice  did  so  charge,  substan-* 
tially.  The  jury  found  a  verdict  in  favor  of  the  defendant, 
and  judgment  was  rendered  by  the  justice,  against  the  plain- 
tiff, for  costs.  The  plaintiff  appealed  to  the  county  court, 
stating  the  following  grounds  of  appeal : 

*  •  1.  The  justice  erroneously  chained  the  jury,  that  if  they 
found  that  the  sale  was  specific,  the  plaintiff  coidd  not  re- 
cover, if  he  failed  to  i)erfonn  even  the  least  part  of  his 
agreement. 

2.  The  verdict  of  the  jury  and  the  judgment  rendered 
thereon  was  against  the  law  tfnd  evidence  in  the  case. 

3.  When  the  jury  returned  to  Tender  their  verdict,  no  one 
appeared  or  answered  for  the  plaintiff,  and  the  justice  is  re* 
quired  to  state  the  facts  in  that  regard. 

4.  The  judgment  was  not  rendered  upon  the  verdict,  nor 
were  the  costs  made  up  until  the  next  day  after  the  trial, 
and  the  justice  is  required  to  answer  specifically  with  regard 
to  that. 

5.  The  justice  erred  m  not  allowing  the  plaintiff  to  show 
what  the  keeping  of  lambs  was  worth. 

6.  The  justice  erred  in  not  striking  out  of  the  evidence 
that  part  of  the  defendant's  testimony,  that  he  would  not 
take  them  unless  they  were  fat. 

7.  The  judgment  is  against  law  and  evidence ;  the  sale  of 
the  lambs  was  absolute  in  the  first  instance,  and  if  not,  be- 
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came  so  bj  acceptance  of  part,  and  that  they  were  not  &t  is 
no  objection  to  the  plaintiff's  right  to  recover." 

The  judgment  of  the  justice  was  reversed,  by  the  county 
court ;  and  the  defendant  appealed  to  this  court  from  the 
judgment  of  the  county  court 

JE.  Silly  for  the  appellant. 

J*.  S.  OooUy  for  the  respondent. 

By  the  Court,  Bosekrans,  J.  If  the  vendee  of  goods, 
which,  by  the  terms  of  the  contract  of  sale,  are  to  be  delivered 
and  paid  for  at  a  specified  time,  does  not  tender  the  price  and 
take  the  goods  within  the  time  agreed  upon,  the  vendor  may 
request  the  vendee  to  pay  for  and  take  the  goods,  and  in  case 
of  his  refusal  may  abandon  and  rescind  the  contract  and  dis- 
pose of  the  goods  as  if  no  contract  had  been  made ;  or  he  may, 
on  due  notice  to  the  vendee,  resell  the  goods,  as  the  property 
of  the  vendee,  and  recover  of  the  vendee  the  simi  lost  by 
the  resale,  together  with  the  expenses  of  keeping  the  goods. 
This  rule  was  established  in  this  court  more  than  half  a 
century  ago,  and  has  never  been  questioned.  (Sands  v» 
Taylor,  6  John.  396.  Bement  v.  Smith,  16  Wend.  497. 
Crooks  V.  Moore,  1  Sandf.  S.  C.  R.  297,  302.)  The  right 
of  the  vendor,  under  the  circumstances  stated,  to  treat  the  con« 
tract  of  sale  as  abandoned  and  rescinded,  was  declared  by 
Justice  Holt  in  1  SaXk.  113.  If  the  contract  is  rescinded, 
the  rights  of  the  parties  are  the  same  as  if  the  contract  had 
never  been  made.  (2  Parsons  on  Contracts,  189.  2  E.  dk 
B.  175.  3  C.  d  B.  678.)  No  action  can  be  founded  upon 
it  by  either  party.  .  If  the  g^oods  are  resold  by  the  vendor, 
after  the  contract  of  sale  is  rescinded,  it  is  a  sale  of  his 
own  goods,  not  of  the  vendee's.  If  the  contract  is  not 
rescinded,  and  the  goods  are  resold,  they  are  sold  as  the 
property  of  the  vendee.  Spencer,  J.  said,  in  Sands  v.  Tay^ 
lor,  (supra,)  "  There  are  no  decisions  in  the  books  which 
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either  establish  or  deny  this  rule ;  but  it  appears  to  me  to 
be  founded  on  principles  dictated  by  good  sense  and  justice." 
The  vendor  is  said  to  be,  by  necessity,  the  mere  agent  or 
trustee  to  manage  the  property,  and  being  thus  constituted 
agent  or  trustee,  he  must  either  abandon  the  property,  or 
take  a  course  more  to  the  advantage  of  the  vendee,  by  sell- 
ing it.  The  property  sold,  in  that  case,  was  perishable. 
Van  Ness,  J.  said,  "  The  article  was  perishable,  and  the  inter- 
ests of  all  parties  required  that  the  most  should  be  made  of 
it/'  Kent,  Ch.  J.  said,  ^'  The  usage  in  such  cases,  is  to  sell 
the  article  after  due  notice  to  the  other  party  to  take  it,  and 
that  in  default  of  doing  it,  the  article  will  be  sold."  "  It 
would  be  unreasonable  to  oblige  the  vendor  to  let  the  article 
perish  on  his  hands,  and  run  the  risk  of  the  solvency  of  the 
vendee." 

In  Maclean  v.  Duntij  (4  Bing.  722,)  Best,  Ch.  J.  said, 
'^  It  is  admitted  that  perishable  articles  may  be  resold.  It  is 
difficult  to  say  what  may  be  esteemed  perishable  articles  and 
what  not ;  but  if  articles  are  not  perishable,  price  is,  and 
may  alter  in  a  few  days,  or  a  few  hours."  "  It  is  a  practice, 
therefore,  founded  on  good  sense,  to  make  a  resale  of  a  dis- 
puted article,  and  to  hold  the  original  contractor  responsible 
for  the  difference.  The  practice  itself  affords  some  evidence 
of  the  law,  and  we  ought  not  to  oppose  it  except  on  the 
authority  of  decided  cases."  '^  We  are  anxious  to  confirm  a 
rule  consistent  with  convenience  and  law.  It  is  most  con- 
venient that  when  a  party  refuses  to  take  goods  he  has  pur- 
chased, they  should  be  resold,  and  that  he  should  be  liable 
for  the  loss,  if  any,  upon  the  resale.  The  goods  may  become 
worse  the  longer  they  are  kept ;  and,  at  all  events,  there  is 
a  risk  of  the  price  becoming  lower." 

It  is  not  perhaps  material,  at  this  late  day,  to  inquire 
whether  the  rule  is  founded  upon  any  other  basis  than  that 
of  usage  and  convenience.  The  vendor  never  could  sell  and 
satisfy  his  lien  for  the  price  of  the  goods.  (Cross  on  Liens j 
4tl.)     The  usage  probably  had  its  origin  in  the  stipulation 
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for  a  resale,  and  the  fact  that  an  express  contract  was  usually 
printed  in  the  conditions  of  sales  at  auction,  or  in  contracts 
entered  into  by  the  East  India  Company,  (Maclean  v.  Dunuy 
supra;  Chitty  on  Contracts,  431,  ed.  1844.)  It  is  sufficient 
that  the  rule  has  been  established.  The  right  however  to 
resell  goods,  under  the  rule,  when  the  contract  is  not  rescind* 
ed,  and  when  there  is  no  express  stipulation  authorizing  it 
in  the  contract,  can  only  be  exercised  by  the  yendor  after 
due  notice  to  the  vendee,  of  the  time  when  and  place  where 
the  resale  will  be  made.  This  course  was  adopted  in  Bands 
V.  TayloTy  in  which  the  rule  was  established ;  and  in  Crooks 
v.  Moore,  and  Maclean  v.  Dunn,  Property  pledged  as  secu- 
rity for  a  debt  can  only  be  sold  after  the  debtor  has  been 
called  upon  to  redeem  the  pledge,  and  after  due  notice  of  the 
time  and  place  of  sale.  {Steams  v.  Marsh,  4  Duer,  227, 
232.)  It  is  quite  as  material  for  the  interests  of  the  vendee 
of  chattels,  who  is  to  be  charged  with  any  deficiency  which 
may  arise  upon  a  resale,  that  he  should  have  notice  of  the 
time  and  place  of  the  resale ;  and  none  the  less  reasonable  and 
just,  that  he  should  have  such  notice.  The  plaintiff  did  not 
demand  payment  of  the  price  of  the  property  sold,  nor  did  he 
aver  or  prove  that  he  gave  notice  to  the  defendant  that  in  case 
he  did  not  pay  the  price  or  take  the  property  the  plaintiff 
would  sell  it  and  hold  the  defendant  for  any  deficiency,  or  that 
he  would  sell  it  at  all.  To  the  plaintiff^s  question,  ^^  I  want 
to  know  what  you  are  going  to  do  about  those  lambs  ?"  the 
defendant  replied,  '^  you  have  kept  them  until  the  time  is  past ; 
you  may  sell  them  or  do  what  you  please  with  them ;"  and 
the  plaintiff  rejoined,  "  if  I  knew  you  was  going  to  serve  me 
in  this  way,  I  would  have  sold  them  before."  This  was  the 
substance  of  all  the  conversation,  in  the  only  interview  be- 
tween the  parties  after  the  time  when  the  property  was  to 
have  been  paid  for  and  taken  by  the  defendant,  and  the  time  of 
the  resale.  The  defendant  objected  to  proof  of  what  the  plain-r 
tiff  obtained  on  the  resale,  as  irrelevant  and  immaterial ;  also 
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to  proof  of  -what  it  was  worth  to  keep  the  property,  for  the 
same  reasons. 

Upon  the  plaintiff's  case,  as  made  hj  himself,  he  did  not 
show  any  cause  of  action.  Had  he  been  allowed  to  give  the 
proof  which  was  objected  to  and  rejected,  it  would  not  haye 
helped  his  case.  Under  the  circumstances,  the  language  of 
the  defendant  could  only  be  construed  into  a  consent  to  aban<- 
don  the  contract,  and  the  act  of  the  plaintiff  in  reselling 
the  property,  as  an  assent  on  his  part  to  a  rescinding  of  the 
contract. 

The  third  ground  of  appeal  stated  in  the  plaintiff's  notice 
of  appeal  is  insisted  upon  as  sufiScient  to  require  a  reversal  of 
the  judgment  of  the  justice.  It  is  in  these  words :  "  When 
the  jury  returned  to  render  their  verdict,  no  one  appeared  or 
answered  for  the- plaintiff/'  Assuming  the  fact  to  be  as 
stated,  it  is  no  ground  of  error.  •  The  statute  does  not  re- 
quire '^  that  any  one  shall  appear  for  the  plaintiff  on  receiv* 
ing  the  verdict."  It  declares,  (1  B.  S.  143,  §  110,  5th  ed.) 
'*  Previous  to  receiving  the  verdict,  the  plaintiff  shall  be  called." 
This  was  done  by  the  justice,  or  at  least  it  was  not  alleged  as 
a  ground  of  error  that  he  was  not  called.  The  section  then 
proceeds  as  follows :  ^^  If  he,  the  plaintiff^^  be  abaenty  and  no 
one  appear  for  him,  the  verdict  shall  not  be  received."  To 
have  made  this  point  available  as  a  ground  of  error,  it  should 
have  been  stated  that  the  plaintiff  was  absent  when  the  ver- 
dict was  received,  and  no  one  appeared  or  answered  for  him. 
If  the  plaintiff  was  present  when  the  jury  delivered  their 
verdict,  as  we  must  assume  that  he  was,  from  the  fact  that 
the  point  was  not  taken ;  and  if  being  so  present,  he  was 
called  before  the  verdict  was  received,  as  we  must  also  assume 
for  the  same  reason ;  the  fact  that  no  one  appeared  for  him 
or  answered  for  him,  is  no  ground  for  not  receiving  the  ver- 
dict. If  he  was  present  when  he  was  called,  and  made  no 
answer^  the  verdict  was  properly  received.  Qui  taoet  con- 
sentire  videtur.  This  was  held  in  Oakley  v.  Van  Horny 
(21  Wend.  306.)     Oowen,  J.  says :  "  The  statute  is  merely 
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directory,  in  respect  to  the  ceremony  of  calling  the  plaintiff. 
The  object  is  to  ascertain  whether  he  be  present ;  and  it  is 
enough  that  he  be  actually  present,  and  not  objecting.  Non 
constat,  that  he  was  desirous  to  have  a  nonsuit  entered.  If 
otherwise,  he  might  have  said  so ;  or  have  actually  withdrawn, 
as  in  Piatt  v.  Storer,  (5  John,  346.)'' 

It  is  unnecessary  to  consider  the  other  questions  in  this 
case.  The  judgment  of  the  county  court  should  be  t'eversed 
and  that  of  the  justice  affirmed. 

WABBBff  QsHEBAL  TsHx,  July  9,  1861.  SoiekmnSf  PatUr  and  Bceku^ 
Justices.]  , 


The  Shaleb  and  Hall  Quabbt  Compakt  vs.  Bliss  and 

others. 

The  liability  of  trustees  of  a  corporation,  for  failing  to  make  the  annual  report 
required  by  the  12th  section  of  the  act  of  February  17, 1848,  authorizing 
the  formation  of  corporations  for  manufacturing,  mining,  mechanical  or 
chemical  purposes,  is  in  the  nature  of  a  penalty  or  punishment  for  the  omis- 
sion of  a  duty.  The  liability  attaches  to  the  individuals,  who  may  change, 
and  not  to  the  office,  which  does  not  change. 

The  section  should  be  construed  as  though  the  words  "  during  their  continu* 
ance  in  office"  had  been  added,  at  the  end  thereof. 

Accordingly  held  that  the  trustees  who  have  neglected  to  make  their  report 
are  not  personally  liable  for  debts  not  contracted  until  after  they  have 
ceased  to  be  trustees  of  the  company. 

THIS  action  was  brought  to  charge  the  defendants  with  a 
debt  of  ^'  The  Hudson  Biver  Stone  Dressing  Company/' 
a  corporation  organized  under  the  act  of  this  state  of  Febru- 
ary 17th,  1848,  authorizing  the  formation  of  corporations,  for 
manufacturing  and  other  purposes.  The  complaint  alleges  a 
sale  and  delivery  by  the  plaintiff  to  said  Hudson  Biver  Stone 
Dressing  Company,  on  or  about  the  12th  day  of  April,  1854| 
of  goods  &c.  to  the  value  of  ^2042.15,  and  that  said  compa- 
ny accepted  two  drafts  drawn  by  the  plaintiff  for  said  goods, 
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&c, ;  said  drafts  respectively  bearing  date  April  20tli  and 
27th,  1854,  for  the  sums  of  $832.75  and  $1209.40,  and  both 
payable  in  three  months  from  their  dates.  The  complaint 
further  alleges  the  due  presentment  and  non-payment  of  said 
drafts,  and  that  the  sums  of  money  therein  specified  are  still 
due  to  the  plaintiff.  The  complaint  also  ^vers  that  the  de- 
fendants were  duly  appointed  the  trustees  of  said  corporation, 
on  or  about  March  31st,  1853,  and  accepted  said  office  and 
continued  therein  until  the  18th  day  of  April,  1854 ;  that 
said  corporation  failed  to  make,  within  twenty  days  from  the 
first  day  of  January,  1854,  the  report  required  by  the  12th 
section  of  said  act  of  1848  ;(a)  and  that  no  report  containing 
the  statements  required  by  said  section  was  made  until  July 
31st,  1854.  The  said  drafts  respectively  feU  due  on  the  23d 
and  30th  days  of  July,  1854  The  answer  denies  any  sale 
and  delivery,  &c.  as  alleged,  prior  to  the  19th  of  Aprils  1854 
The  action  was  tried  before  his  honor  Justice  Suther- 
land, without  a  jury,  who  found  as  facts  in  the  case  :  The 
due  incorporation  of  the  plaintiff,  and  of  said  Hudson  Biver 
8tone  Dressing  Company ;  the  sale  and  delivery  by  the  plain- 
tiff to  said  Stone  Company,  "  on  or  about  the  19th  day  of 
April,  1854,  and  after  the  l8th  of  said  April,"  of  stone  to  the 
value  alleged  in  the  complaint ;  that  acceptances  were  given 
therefor,  which  have  been  lost ;  that  nothing  has  been  paid 
on  said  debt ;  that  the  defendants  ceased  to  be  trustees  of 
said  Stone  Company  on  the  18th  day  of  April,  1854 ;  and 
that  said  company  did  not,  within  twenty  days  from  January 
1st,  1854,  make  the  report  required  by  said  12th  section  of 
the  act  of  1848,  and  that  no  report  of  the  condition  of  the 
.company  was  filed  until  July  31st,  1854.  From  these  facts 
his  honor  found  as  a  conclusion  of  law,  that  the  defendants 
were  entitled  to  judgment,  ^^  on  the  ground  that  the  debt  for 
which  the  action  was  brought  was  not  contracted  until  after 
they  had  ceased  to  be  trustees  of  the  company."    Judgment 

(a)  Laws  of  1648,  p.  57. 
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hariDg  been  perfected  in  favor  of  the  defendants^  upon  said 
decision^  the  plaintiff  appealed  therefrom. 

H.  &  G,  S.  Andrews,  for  the  appellant. 

Charles  F.  Sanfordj  for  the  respondents. 

By  the  Court.  We  think  the  construction  of  §  12  of  the 
act,  by  the  court  below,  was  correct.  The  liability  of  the 
trustees,  by  that  section,  is  of  the  nature  of  a  penalty  or  pun- 
ishment for  the  omission  of  a  duty.  The  section  was  prop* 
erly  worded,  without  reference  to  the  fact  that  there  would  be 
or  might  be  a  change  of  trustees.  The  liability  attaches  to 
the  individuals,  who  may  change,  and  not  to  the  office,  which 
does  not  change. 

We  think  that  the  section  should  be  construed  as  though 
the  words  '^during  their  continuance  in  office''  had  been 
added  to  the  end  of  the  section.    It  may  be  said  that  these 
words  are  impliedly  added. 
•  The  judgment  below  should  be  affirmed,  with  costs. 

[Nbw  Tork  Obvbbal  Tbbm,  May  6, 1861.  CUrke,  L^onmjrd  and  AUhtr^ 
land,  JnaticM.] 
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» 
The  refusal  of  a  purchaser  to  complete  his  purchase,  because  there  is  a  lease 

on  the  premises,  will  not  deprive  him  of  the  right  to  object  that  there  are 

other  incumbrances  on  the  same  property. 
Such  reftisal  might  relieve  the  vendor  from  the  necessity  of  tendering  perform- 

ance,  on  his  part,  but  will  not  relieve  him  Arom  the  consequences  of  not 

being  able  to  give  a  good  title  to  the  premises,  at  the  time  agreed  on. 
If  there  are  iucumbranoes  upon  the  property,  they  should  be  remoyed  before 

the  time  fixed  for  eompletiog  the  contract. 
Where  the  vendor  is  unable  to  perform,  performanco  on  the  part  of  the  pur* 

chaser  is  not  necessary ;  except  in  case  the  purchaser  seeks  to  compel  a 

performance,  or  to  recover  damages  without  rescinding  the  contract. 
If  the  vendor  cannot  give  a  good  title,  at  the  time  agreed  on,  the  purchaaar 

has  a  right  to  reftise  to  take  the  property,  and  to  rescind  the  contract. 
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f[E  parties  entered  into  a  contract,  in  August,  1857,  by 
which  the  plaintiff  agreed  to  purchase  certain  real  estate 
of  the  defendant,  consisting  of  ten  lots  of  land  in  the  city  of 
New  York.  By  the  terms  of  the  agreement  the  plaintiff  was 
to  pay  $1500  upon  the  execution  thereof,  and  another  pay- 
ment was  to  be  made  on  the  2l8t  of  September,  1857,  at  12 
o'clock,  noon,  at  the  office  of  J.  Van  Namee,  133  Nassau 
street,  New  York,  when  the  defendant  was  to  execute  and 
deliver  a  deed  of  the  land,  free  from  all  incumbrances,  &c. 
The  plaintiff  alleged  in  his  complaint  that  he  did,  upon  the 
execution  of  said  agreement,  pay  to  the  defendant  on  account 
thereof,  as  required  to  do  in  and  by  said  agreement,  the  sum 
of  ^1600,  and  that  he  was,  on  the  said  21st  day  of  Septem- 
ber, and  ever  since  has  been,  ready  and  willing  to  keep,  per- 
form and  execute  each  and  every  other  condition  in  said 
agreement  mentioned,  to  be  by  him  kept,  performed  or  exe- 
cuted ;  but  that  the  defendant  did  not,  on  the  said  21st  day 
of  September,  keep,  perform  or  execute,  nor  was  he  on  said 
day,  nor  at  any  time  since,  ready  to  keep,  perform  or  execute 
the  terms,  conditions  and  stipulations  mentioned  and  agreed 
in  said  agreement  to  be  kept,  performed  and  executed  by 
him ;  but  that  the  defendant,  on  said  21st  day  of  September, 
was^  and  ever  since  has  been,  totally  unable  to  keep,  perform 
or  execute  the  said  agreement  on  his  part,  in  that  he  could 
not  on  said  day,  nor  at  any  other  time  since,  convey  or  assure 
to  the  plaintiff  the  fee  simple  of  the  lots  in  said  agreement 
mentioned,  free  from  all  incumbrances,  except  those  therein 
mentioned.  And  the  plaintiff  averred  specially,  that  the  de- 
fendant had  not,  on  said  21st  day  of  September,  nor  has  he 
had  at  any  time  since,  a  good  and  sufficient  title  in  fee  to  the 
lots  in  said  agreement  mentioned,  nor  was  the  defendant 
then  able,  nor  has  he  been  able  at  any  other  time  since  said 
day,  to  convey  or  assure  to  the  plaintiff,  as  he  agreed  to  do 
by  said  agreement,  the  fee  simple  of  said  lots  or  either  of 
them ;  that  on  the  said  21st  day  of  September,  the  lots  men- 
tioned in  said  agreement  were,  and  ever  since  have  been,  in«> 
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cumbered  with  liens  and  charges  for  taxes  and  assessments, 
before  said  2l8t  day  of  September  levied,  imposed  and  charged 
to  and  upon  said  lots,  the  amount  of  which  said  liens  and 
charges  exceeded  the  sum  of  $1600,  and  that  said  taxes  and 
assessments  are  still  unpaid,  and  are  legal  and  valid  liens  and 
incumbrances  upon  said  lots.  The  plaintiff  further  alleged 
that  by  reason  of  the  defendant's  failure  and  inability  to  con- 
vey and  assure  to  him  the  fee  simple  of  said  lots,  free  from 
incumbrances,  as  the  defendant  agreed  to  do  in  and  by  said 
agreement,  he,  the  plaintiff,^  had  rescinded  the  agreement,  and 
had  demanded  from  the  defendant  the  return  and  repayment 
to  him  of  the  said  sum  of  $1500  paid  and  advanced  by  the 
plaintiff  to  the  defendant,  on  the  execution  of  said  agreement ; 
but  the  defendant  had  refused  and  neglected,  and  still  neg- 
lected and  refused  to  return  or  repay  said  sum,  and  every 
portion  thereof,  to  the  plaintiff.  And  the  plaintiff  alleged 
that  by  reason  of  the  defendant's  failure  and  inability  to  per- 
form the  said  agreement  on  his  part,  he,  the  plaintiff,  had 
sustained  great  damage  and  injury,  to  wit,  the  said  sum 
of  $1500,  so  paid  and  advanced  by  him  to  the  defendant  on 
the  execution  of  said  agreement,  together  with  the  interest 
thereon,  and  the  further  sum  of  $55.75,  by  the  plaintiff  paid, 
laid  out  and  expended  in  and  about  the  examination  of  the 
defendant's  assumed  title  to  the  said  lots,  and  in  and  about 
the  searches  for  liens  and  incumbrances  of,  upon  and  affecting 
the  said  lots.  For  which  sum  the  plaintiff  prayed  judgment. 
The  answer  alleged  that  Morris  attended,  on  the  day  and 
at  the  place  mentioned,  ready  to  deliver  the  deed,  but  that 
the  purchaser  made  default.  The  answer  Airther  alleged  that 
the  defendant,  on  the  said  2l8t  day  of  September,  called  upon 
the  plaintiff  at  his  office,  and  there  tendered  the  deed,  and 
offered  to  keep  and  perform  the  covenants  and  conditions  in 
the  agreement,  but  the  plaintiff  made  default.  The  answer 
then  admitted  that  on  the  said  21st  day  of  September  the 
lands  in  question  were,  and  ever  since  have  been,  incumbered 
with  certain  liens  and  charges  for  taxes  and  assessments,  ex- 
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ceeding  $1600 ;  but  the  defendant  averred  that  he  was  ready 
and  willing,  on  the  said  2lBt  day  of  September,  to  fully  pay 
and  discharge  all  and  every  of  such  liens  and  charges,  and 
should  have  done  so  at  that  time,  had  the  plaintiff  been 
ready  and  willing  to  keep  and  perform  the  agreement  on  his 
part. 

And  .for  a  further  and  separate  defense,  by  way  of  counter- 
claim, the  defendant  alleged  that  at  the  time  said  agreement 
was  made  and  entered  into,  there  was  due  to  him  the  sum  of 
$125,  for  rent  of  the  lots  of  land  and  premises  therein  de- 
scribed, for  one  quarter  from  the  1st  day  of  August  to  the 
1st  day  of  November,  1857,  payable  in  advance.  And  that 
the  plaintiff  did  afterwards,  and  on  or  about  the  12th  day  of 
August,  1857,  receive  the  said  sum  of  $125  for  said  quarter's 
rent  from  the  tenant  then  in  the  possession  and  occupation 
of  said  lots  and  premises,  which  said  sum  the  plaintiff  had 
never  paid  over  to  the  defendant,  but  appropriated  the 
same  to  his  own  use. 

The  action  was  tried  at  the  New  York  circuit,  in  May, 
1859,  before  Justice  Allen  and  a  jury.  The  counsel  for  the 
plaintiff  moved  the  court  that  judgment  be  rendered  for  the 
plaintiff  upon  the  pleadings,  on  the  ground  that  it  was  aver- 
red in  the  complaiat,  and  admitted  by  the  answer  of  the 
defendant,  that*  on  said  21st  day  of  September,  1857,  the 
lots  mentioned  in  said  agreement  were,  and  ever  since  had 
been,  and  then  were,  incumbered  with  liens  and  charges  for 
taxes  and  assessments  before  said  21st  day  of  September  lev- 
ied, imposed  and  charged  to  and  upon  said  lots,  the  amount 
of  which  said  liens  and  charges  exceeded  the  sum  of  $1600, 
and  that  therefore  the  defendant,  on  said  21st  day  of  Septem- 
ber, was,-  and  ever  since  had  been,  totally  unable  to  convey  or 
assure  to  the  plaintiff  the  fee  simple  of  the  lots  in  said  agree- 
ment mentioned,  free  from  ail  incumbrances,  except  those 
therein  mentioned.  The  court  thereupon  decided  that  the 
plaintiff  was  entitled  to  judgment  against  the  defendant  upon 
the  pleadings,  on  the  ground  above  mentioned,  for  the  amount 
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claimed  in  the  amended  complaint,  less  the  amount  of  the 
counter-claim  of  the  defendant  set  up  in  his  answer,  with  in- 
terest, and  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  that  amount ;  to  which  decision  and  direction  the  counsel 
for  the  defendant  excepted.  The  jury  found  accordingly, 
and  from  the  judgment  entered  upon  their  verdict  the  de- 
fendant appealed. 

T,  J,  Glover  J  for  the  appellant. 

Wm.  Fullertony  for  the  respondent. 

By  the  Court y  Ingraham,  J.  The  refusal  of  the  plaintiff 
to  complete  his  purchase  because  there  was  a  lease  on  the 
premises,  did  not  deprive  him  of  the  right  to  object  to  other 
incumbrances  on  the  same  property.  Such  refusal  might 
have  relieved  the  defendant  from  the  necessity  of  tendering 
performance  on  his  part,  but  did  not  relieve  him  from  the 
consequences  of  not  being  able  to  give  a  good  title  of  the 
premises  at  the  time  agreed  on. 

The  incumbrances  should  have  been  removed  before  the 
time  fixed  for  completing  the  contract.  (Lawrence  v.  Tay-- 
lor  J  5  Hill  J  115,  and  cases  cited.) 

Performance  on  the  part  of  the  plaintiff  was  not  necessary 
if  the  defendant  was  unable  to  perform ;  except  in  case  the 
plaintiff  sought  to  compel  performance,  ( Wells  v.  Smithy  7 
PaigCy  22,)  or  to  recover  damages  without  rescinding  the 
contract.  As  the  defendant  could  not  give  a  good  title  at 
the  time  agreed  on,  the  plaintiff  had  a  right  to  refuse  to  take 
the  property,  and  to  rescind  the  contract. 

Judgment  affirmed,  with  costs. 

[Xbw  York  Gsvsbal  Tbbm,  Mty  6, 1861.  CUrk$,  Ingrakam  and  Suiktr* 
landf  JniUcet.] 
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oQ*<^^t  One  who  is  the  owner  in  fee  and  in  the  possession  of  real  -estate,  subject  to 

the  right  of  dower  of  a  widow  therein,  may  maintain  an  action  against  the 
widow,  under  the  act  of  April  12,  1856,  to  proTide  for  the  due  apportion- 
ment of  taxes  and  assessments,  &.C.,  for  an  a<yastment  and  apportionment 
of  the  taxes  and  assessments  which  are  a  lien  upon  the  premises,  and  for  a 
decree  directing  the  widow  to  pay  her  proportion  of  such  taxes  and  assess- 
ments, viz.  such  portion  thereof  as  has  been  assessed  upon  the  property  set 
off  to  her  for  dower. 

THE  complaint  in  this  case  alleged  that  the  plaintiff  was 
the  owner,  by  lawful  title  in  fee  and  in  possession,  of  cer- 
tain premises  therein  described,  subject  to  the  dower  right 
of  the  defendant ;  that  the  defendant  is  the  widow  of  Wil- 
liam Graham,  deceased,  who,  at  the  time  of  his  death,  was 
the  owner  of  two  lots  of  land  on  the  southeasterly  comer  of 
the  Eighth  avenue  and  Thirty-fifth  street  in  the  city  of  New 
York,  being  in  front  on  the  Eighth  avenue  forty-eight  feet 
four  and  one-half  inches,  and  on  Thirty-fifth  street  seventy- 
seven  feet  and  four  inches ;  that  the  heirs  of  said  Graham 
conveyed  said  premises  to  James  Linden,  and  said  Linden 
subsequently,  and  on  or  about  the  25th  day  of  April,  1852, 
'  conveyed  all  his  right,  title  and  interest  in  said  premises  to 
one  Owen  Dunigan,  and  afterwards,  and  on  or  about  the 
24th  day  of  April,  1856,  the  said  Owen  Dunigan  and  Mary 
Ann  his  wife  conveyed  all  their  right,  title  and  interest  to 
the  plaintiff  in  this  suit,  in  the  corner  lot  and  buildings — 
/  said  comer  lot  being  in  front  and  rear  twenty-five  feet,  and 

in  depth,  on  Thirty-fifth  street,  seventy-seven  feet  and  four 
inches.  That  in  an  action  in  the  superior  court,  in  which 
Mary  Ann  Graham  was  the  plaintiff,  and  James  Linden  was 
the  defendant,  the  judgment  roll  in  which  was  filed  on  or 
about  the  26th  day  of  December,  1851,  the  defendant's  dower 
in  said  property  was  set  off  to  her,  and  wa«  and  is  the  whole 
of  the  said  comer  lot  and  buildings,  except  one  room  on  the 
second  story  back  part,  and  one  attic  bedroom,  and  the  said 
defendant  now  owns  her  life  estate  in  said  comer  lot  and 


NEW  YORK— MAY,  1861.  817 


Linden  «.  Graham. 


buildings,  and  receives  the  rents  thereof,  except  said  two 
rooms  aforesaid.  The  plaintiff  farther  all^^  that  the  taxes 
on  said  comer  lot  for  the  year  1856,  amounting  to  $76.60, 
were  due  and  unpaid,  also  the  taxes  for  the  year  1857, 
amounting  to  $85.60,  were  due  and  unpaid,  and  the  taxes 
for  the  year  1858,  amounting  to  $81.51,  were  due  and  un- 
paid, also  an  assessment  for  flagging  the  side- walk  on  said 
comer  lot,  was  due  and  unpaid.  The  plaintiff  alleged  that 
the  detendant,  by  reason  of  her  life  estate  in  said  comer  lot, 
was  liable  to  pay  and  discharge  said  taxes  and  assessments 
during  the  time  the  said  comer  house  and  lot  was  in  the  pos- 
session of  the  defendant,  and  she  was  receiving  the  rents 
thereof,  and  that  the  defendant  had  paid  no  portion  of  said 
taxes  or  assessments,  although  requested  so  to  do.  That 
said  taxes  and  assessments  are  a  lien  on  the  premises  here- 
inbefore mentioned,  owned  in  fee  by  the  plaintiff,  subject 
to  the  life  estate  of  the  defendant ;  and  if  the  defendant  was 
not  compelled  by  the  judgment  of  this  court  to  pay  and 
discharge  said  taxes  and  assessments,  the  property  of  the 
plaintiff  would  be  liable  to  be  sold  to  pay  said  taxes  and  as- 
sessments, and  thereby  the  plaintiff  deprived  of  his  reversion 
after  the  life  estate  of  the  defendant  had  ceased,  to  the  great 
injury  of  the  rights,  interest  and  estate  of  the  plaintiff  in  the 
reversion  of  said  premises,  and  also  of  his  right  and  title  in 
and  to  said  two  rooms  now  in  the  possession  of  the  plaintiff. 
That  the  said  taxes  could  not  be  apportioned  and  adjusted 
by  the  statutes,  or  without  the  equitable  aid  of  this  court. 
The  plaintiff  therefore  prayed  the  aid  of  this  court  in  the 
premises,  that  the  defendant  might  be  adjudged  to  pay  and 
discharge  said  taxes  and  assessments,  or  so  much  as  by  right 
she  ought  to  pay,  or  that  the  defendant  might  be  compelled 
to  consent  to  be  paid  by  the  plaintiff  a  sum  in  gross,  equal  to 
the  dower  right  of  the  defendant  in  the  whole  of  said  prem- 
ises at  the  time  of  the  death  of  her  said  husband,  and  on  such 
payment  being  made,  to  release  her  dower  right  in  said  prem- 
ises ;  and  that  a  receiver  might  be  appointed  to  receive  the 
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rents  of  said  comer  house,  and  out  of  the  said  rents  to  pay 
and  discharge  the  taxes  and  assessments  aforesaid,  and 
all  taxes  that  might  be  laid,  assessed  and  imposed  thereon, 
and  that  the  plaintiff  might  have  such  other  relief  as  the 
court  might  grant,  &c.  with  costs. 

The  defendant,  by  her  answer,  denied  the  allegations  in 
the  complaint  contained,  except  th^t  trtie  admitted  her  title 
and  occupancy,  as  tenant  in  dower,  of  that  part  of  the  prem- 
ises mentioned  in  the  complaint  as  -so  occupied  by  her ;  and 
she  prayed  the  same  benefit  of  her  answer  as  if  she  had  de- 
murred to  the  complaint. 

The  issue  came  on  to  be  tried  at  a  special  term,  before  one 
of  the  justices  of  this  court,  on  the  eighth  day  of  April,  1859. 
The  counsel  for  the  plaintiff  proceeded  to  open  the  case  for 
the  plaintiff,  and  re^A  the  complaint,  when  his  honor  the 
judge  said  the  action  could  not  be  sustained,  upon  the  facts 
and  allegations  stated  in  the  complaint,  and  the  complaint 
did  bot  state  a  sufficient  cause  of  action ;  to  which  the  coun- 
sel for  the  plaintiff  excepted.  The  judge  then  ordered  the 
complaint  to  be  dismissed^  with  costs  to  be  paid  to  the  de- 
fendant ;  to  which  decision  and  ruling  the  counsel  for  the 
plaintiff  excepted,  and  filed  the  following  exceptions,  taken 
by  him  to  the  decision  and  judgment 

let  exception.  For  that  the  court  erred  in  ruling  and  de- 
ciding that  the  taxes  only  affected  the  possession,  and  were 
not  a  lien  on  the  land,  and  could  not  affect  the  plaintiff's  re- 
versionary interest.  2d  exception.  For  that  the  said  judge 
erred  in  dismissing  the  complaint  with  costs,  and  refusing  to 
hear  proofs  in  this  case. 

The  plaintiff  appealed  from  the  judgment. 

jET.  Brewster j  for  the  appellant. 
John  Townehend,  for  the  respondent. 
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By  the  Coubt.  This  action  could  be  maintained  tinder 
the  act  of  1855,  to  provide  for  the  due  apportionment  of  taxes 
and  assessments,  and  for  the  sale  of  real  estate  to  pay  the 
same,  (Laws  of  1855,  ch.  327 ;)  or  it  might  have  been  main- 
tained in  equity,  under  the  old  system  of  practice. 

The  complaint  shows  a  state  of  facts  entitling  the  plaintiff 
to  the  relief  demanded,  so  far  as  relates  to  the  apportionment 
of  the  taxes,  and  that  the  defendant  pay  her  proportion 
thereof. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

[Nbw  Yobk  GnrBBAi.  Tbbm,  May  6, 1861.    Chrks,  Ingraham  and  Siah^r^ 
landf  JuBtices.] 


Akpebson  v8.  Austin. 

The  words  "  personal  representatives,"  used  in  the  statute  relative  to  the  fore- 
dosure  of  mortgagee  hy  adrertisement,  passed  May  7, 1844,  requiring  the 
notice  to  be  served  upon  the  mortgagor  or  his  personal  repreeentatives, 
means  "  executors  or  administrators,"  and  not  heirs  or  devisees. 

Where  there  is  no  personal  representative  to  be  served  with  notice,  that  pro- 
vision of  the  statute  is  inoperative,  and  the  foreclosure  will  be  good  if  con- 
ducted in  the  mode  otherwise  prescribed  in  the  statute. 

Where  mortgaged  premises  consist  of  two  or  more  parcels  which  had  previ-> 
ously  been  held,  used  and  conveyed  together,  as  one  farm,  a  sale  of  the 
whole  in  one  parcel  is  good. 

THIS  action  was  brought  by  the  plaintiff  as  the  assignee 
of  George  H.  Swords,  on  the  covenant  of  seisin  contained 
in  a  deed,  dated  March  26th,  1853,  executed  by  the  defend- 
ant Austin  to  Swords,  conveying  an  undivided  half  of  two 
pieces  of  land  (composing  one  farm)  in  the  town  of  Mount 
Pleasant,  in  the  county  of  Westchester.  On  the  4th  of  Au- 
gust, 1840,  Kichard  Austin,  who  then  owned  the  whole  of 
the  farm  in  question,  conveyed  the  same  to  William  Bull  in 
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fee^  by  warranty  deed,  duly  executed  and  recorded.  At  the 
same  time  Bull  executed  and  delivered  to  Austin  a  mortgage 
for  $7702.18,  to  secure  the  purchase  money  of  the  premises, 
which  was  duly  recorded  August  17th,  1840.  William  Bull 
died  April  15th,  1845,  at  8ing-Sing;  his  wife  having  died 
before  him.  He  died  intestate.  On  September  Ist,  1847, 
Ann  Hunt,  a  daughter  of  William  Bull,  was  appointed  his 
administratrix  by  the  surrogate  of  Westchester  county ;  Isaac 
Weeks  being  joined  with  her  at  her  request.  Up  to  this  date 
no  administrator  had  ever  been  appointed  of  the  estate  of 
William  Bull  William  Bull  left  him  surviving  four  chil- 
dren, viz  :  Ann,  Frances,  Mary  and  Ellen.  Ellen  died  under 
age,  intestate  and  unmarried.  On  the  19th  day  of  January, 
1846,  the  said  mortgaged  premises  were  sold  under  a  statute 
foreclosure  of  said  B.  Austin's  mortgage,  and  were  bought  in 
by  the  mortgagee  for  $9100,  and  the  original  mortgage,  no- 
tice of  sale  and  affidavits,  were  duly  recorded  February  2d, 
1846.  The  heirs  of  Bull  were  in  possession  of  the  premises 
at  the  time  of  the  sale,  and  so  continued  until  April,  1846, 
when  they  removed ;  and  then  Bichard  Austin  took  posses- 
sion and  held  it  till  he  died,  in  September  or  October,  1847. 
By  his  will,  dated  May  26th,  1847,  said  Bichard  Austin  de- 
vised the  premises  to  his  grandson  Bichard  Austin,  and  to 
his  nephew  Henry  Austin,  the  defendant  in  this  action. 
Said  devise  is  contained  in  the  7th  clause  of  the  will,  and  is 
a  devise  of  the  residue  of  the  real  and  personal  estate  of  the 
testator.  There  being  no  executor  or  administrator  of  Wil- 
liam BuU,  when  the  mortgage  was  foreclosed  by  Bichard 
Austin,  the  foreclosure  was  made  by  advertising  in  a  news- 
paper, published  in  the  county  of  Westchester,  for  twelve 
weeks,  and  by  posting  on  the  outer  door  of  White  Plains 
court  house,  for  the  same  length  of  time.  The  cause  was 
tried  at  the  New  York  circuit,  in  April,  1859,  before  Justice 
Emott,  without  a  jury.  The  plaintiff  objected  that  the  fore- 
closure was  insufficient  to  cut  off  the  right  of  Bull's  heirs  to 
redeem ;  but  the  justice  at  the  trial  held  that  the  foreclosure 
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was  complete,  that  the  title  under  it  was  perfect,  and  that 
'the  defendant  was  entitled  to  judgment    The  plaintiff  ex- 
cepted ;  and  judgment  being  perfected,  he  appealed. 

Oeo.  W.  Stevens,  for  the  appellant. 

Edward  WelU,  for  the  respondent. 

By  the  Court.  The  words  "  personal  representatives/' 
used  in  the  statute  respecting  the  foreclosure  of  mortgages  by 
advertisement,  passed  in  1844,  (Laws  of  1844,  chap,  346, 
§  2,)  means  ^^  executors  or  administrators,''  and  not  heirs  or 
devisees. 

Where  there  is  no  personal  representative  to  be  served  with 
notice,  that  provision  of  the  statute  is  inoperative,  and  the 
foreclosure  will  be  good  if  conducted  in  the  mode  otherwise 
prescribed  in  the  statute. 

When  the  premises  sold  consist  of  two  or  more  parcels 
which  had  previously  been  held,  used  and  conveyed  together, 
as  one  farm,  a  sale  of  the  whole  in  one  parcel  is  good. 

Judgment  affirmed,  with  costs. 

[Kbw  York  Gbvbbai.  Tbbm,  May  6, 1861.  Clerks^  Sutherland  aod  IngrO' 
ham,  Justieat.] 


•  •  • 


HicEOE  and  Starr  t;^.  Buss  and  Campbell. 

A  temporary  absence  from  the  state,  without  a  change  of  reeldence,  is  not  the 
exception  contained  in  the  statute  of  limitations,  and  does  not  prevent  the 
mnning  of  the  statute  daring  such  absence. 

Where  a  referee  finds  that  the  defendant  was'absent  fh>m  the  state  by  variou9 
joumeySf  at  least  one  year  in  the  aggregate,  daring  the  six  years,  this  is  not 
such  a  finding  of  absence  as  will  warrant  a  judgment  against  the  defendant, 
who  has  pleaded  the  statute  of  limitations. 

APPEAL  hj  the  defendant  Bliss  from  a  judgment  entered 
upon  the  report  of  a  referee.    The  action  was  brought 
Vol,  XXXIV.  21 
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for  the  recovery  of  the  amount  due  on  two  promissory  notes 
with  interest,  made  by  the  defendants  by  the  firm  name  of 
Campbell  &  Bliss — one  of  the  notes  being  for  "^673.50, 
due  on  the  13th  day  of  May,  1852,  the  other  for  398.75,  due 
on  the  6th  day  of  June,  1852 — and  was  commenced  on  the 
1st  day  of  February,  1859,  by  the  service  of  a  summons  and 
complaint  on  the  defendant  Bliss.  The  referee  found  the  fol- 
lowing facts,  viz  :  That  in  the  month  of  February,  1852,  the 
defendant  Bliss  went  to  San  Francisco,  in  the  state  of  Cali- 
fornia, and  was  continually  absent  from  the  state  of  New 
York  until  the  6  th  day  of  October,  1852,  when  he  returned 
to  the  city  of  New  York.  That  said  defendant  has  ever 
since  said  6th  day  of  October,  1852,  been  a  resident  of  the 
state  of  New  York,  but  has  been  absent  from  said  state  of 
New  York  at  least  one  year  in  the  aggregate,  by  various 
journeys  to  the  western  states,  during  the  years  1853  to 
1858.  That  in  September  and  October,  1851,  the  defendant 
Campbell  was  a  minor,  under  the  age  of  21  years.  That  the 
firm  of  Campbell  &  Bliss  failed  in  business  in  October,  1851, 
X  and  from  that  time  to  October,  1853,  the  defendant  Camp- 
bell was  insolvent,  and  a  resident  of  this  state.  As  conclu- 
sions of  law,  the  referee  found  and  reported  that  the  plaintiffs 
were  entitled  to  judgment  against  the  defendant  for  the  sum 
of  $1575.58,  the  amount  of  said  notes,  with  interest  thereon 
from  their  maturity  to  the  date  of  the  report,  besides  costs ; 
so  far  only  as  that  such  judgment  might  be  enforced  against 
the  joint  property  of  both  defendants,  and  the  separate  prop- 
erty of  the  defendant  William  H.  Bliss.  ' 

Richard  (yOormauy  for  the  appellant. 

Barrett  <k  Brinsmade^  for  the  respondent. 

Bt  the  Court.  Continued  residence  here  for  six  years  is 
a  bar,  under  the  statute  of  limitations.  Temporary  absence 
from  the  state,  without  a  change  of  residence,  is  not  the  ex- 
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.ception  contained  in  the  statute,  and  does  not  prevent  the 
running  of  the  statute  during  such  absence. 

The  finding  of  the  referee  that  the  defendant  was  absent 
from  the  state  by  various  journeys  during  six  years,  at  least 
one  year,  in  the  aggregate,  is  not  a  sufficient  finding  of  ab- 
sence to  warrant  the  judgment  against  the  defendant. 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  abide 
the  event. 

[Nbw  Yobk  Gbvbral  Term,  May  6, 1861.    Clerked  Oould  and  Jnffraham, 
JusUces.] 


The  Irving  Bane  vs.  Wetherald  &  Young. 

A  note,  made  by  W.  and  payable  at  the  Irving  Bank,  was  discounted  by  the 
Seventh  Ward  Bank.  Subsequently,  W.  formed  a  partnership  with  D.,  under 
the  firm  name  of  W.  &  Co.  i  whereupon  the  firm  directed  the  Irving  Bank 
to  charge  the  notes  of  W.,  including  the  one  in  question,  to  the  account  of 
W.  &  Co.  Prior  to  the  maturity  of  the  note,  W.  died,  and  D.  directed  the 
Irving  Bank  not  to  charge  the  individual  notes  of  W.  to  the  account  of  W. 
A,  Co.  When  the  note  matured,  the  Seventh  Ward  Bank,  as  the  owner 
thereof,  presented  it  to  the  paying  teller  of  the  Irving  Bank,  who  certified 
it  as  paid,  and  charged  the  amount  to  W.  &  Co.  who  had  not  enough  funds 
in  the  bank  to  pay  it,  and  W.  had  no  funds  there.  The  Seventh  Ward  Bank 
stamped  the  note  "  paid."  On  discovering  the  mistake  of  its  teller,  in  cer- 
tifying the  note,  and  before  three  o'clock  of  the  same  day,  the  Irving  Bank 
notified  the  Seventh  Ward  Bank  of  the  mistake,  and  requested  that  the 
certificate  be  canceled,  which  was  refused.  The  Irving  Bank  then  paid  to 
the  Seventh  Ward  Bank  the  full  amount  of  the  note  and  received  the  same 
back,  stamped  "  paid."  On  the  same  day,  and  before  three  o'clock  P.  M., 
the  note  was  again  presented  at  the  Irving  Bank  and  payment  demanded, 
and  was  protested  for  non-payment,  and  notice  thereof  given  to  the  in- 
dorsers.  ffeld  that  the  note  was  not  to  be  deemed  paid,  and  that  the  Irving 
Bank  could  maintain  an  action  thereon,  against  the  indorsers. 

THIS  was  an  action  against  the  defendants  as  indorsers  of 
a  promissory  note.  The  cause  was  tried  at  the  New 
York  circuit  before  Justice  James,  without  a  jury.  The 
court  found  the  following  facts :  That  the  plainti£b  are  a 
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banking  association  duly  organized  under  the  laws  of  the 
state  of  New  York  On  the  7th  day  of  December,  1858,  one 
Morris  Wilson  made  his  note  for  $304.30,  at  eight  months, 
payable  at  the  Irving  Bank  to  his  own  order ;  that  he  in- 
dorsed the  same,  and  it  was  aho  indorsed  by  Wetherald  & 
Young,  the  defendants.  That  said  note,  before  maturity, 
was  duly  discounted  by  the  Seventh  Ward  Bank  for  the  de- 
fendants. That  after  making  said  note,  the  said  Morris  Wil- 
son entered  into  copartnership  with  one  Davidson  under  the 
firm  name  of  Morris  Wilson  &  Co.,  after  which  said  Wilson 
closed  his  account  with  said  Irving  Bank,  and  opened  there 
an  account  in  the  firm's  name,  and  the  said  firm  thereupon 
directed  the  said  Irving  Bank  to  charge  the  notes  of  Morris 
Wilson,  including  the  note  in  suit,  as  they  matured,  to  the 
account  of  Morris  Wilson  &  Co.  That  prior  to  the  maturity 
of  said  note  Morris  Wilson  died ;  that  after  his  death,  and 
Iwfore  the  maturity  of  the  note,  Davidson,  the  partner  of 
Wilson,  directed  the  Irving  Bank  not  to  charge  the  individ- 
ual notes  of  Morris  Wilson  to  the  account  of  Morris  Wilson 
&  Co.  That  on  the  day  the  aforesaid  note  matured  the  Sev- 
enth Ward  Bank,  as  the  owner  thereof,  presented  it  to  the 
paying  teller  of  the  Irving  Bank,  who  certified  it  in  the  usual 
manner  as  paid,  and  charged  the  same  in  the  books  of  the 
Irving  Bank  thus — "Aug.  10,  1859,  Morris  Wilson  &  Co. 
$304.30 ;"  that  at  this  time  Morris  Wilson  had  no  funds  in 
the  bank,  and  Morris  Wilson  &  Co.  had  but  $246.43  to  their 
credit.  That  immediately  upon  said  note  being  returned  to 
the  Seventh  Ward  Bank,  certified,  that  bank  caused  the 
same  to  be  stamped  across  the  face,  "  Seventh  Ward — Paid 
at  the  bank."  Also,  written  across  the  face  the  initials 
J.  W.  H.,  being  those  of  the  paying  teller  of  the  Irving  Bank. 
That  upon  the  discovery  by  the  officers  of  the  Irving  Bank 
of  the  mistake  of  their  paying  teller  in  certifying  said  note, 
and  before  three  o'clock  of  the  same  day,  the  said  Irving  Bank 
notified  the  said  Seventh  Ward  Bank  of  the  mistake,  and 
requested  the  certificate  to  be  canceled,  which  the  Seventh 
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Ward  Bank  refused.  That  upon  the  refusal  of  the  Seventh 
Ward  Bank  to  cancel  said  certificate,  the  Irving  Bank  paid 
to  said  Seventh  Ward  Bank  the  full  amount  of  said  note  and 
received  the  same  into  their  possession  stamped  '^  paid "  as 
aforesaid ;  and  thereupon,  on  the  same  day  of  its  maturity, 
and  before  three  o'clock  P.  M.,  the  same  was  again  presented 
at  the  counter  of  the  Irving  Bank  for  payment,  payment  de- 
manded, and  the  same  duly  protested  for  non-payment,  and 
notice  thereof  given  to  the  defendants.  That  the  amount 
due  upon  said  note  for  principal,  protest  and  interest,  was 
$313.38.  The  following  were  the  conclusions  of  law : 
First,  That  the  certificate  of  the  paying  teller  of  the  Irving 
Bank  was  not  an  actual  payment  of  the  note.  Second,  That 
the  notice  to  the  Seventh  Ward  Bank  of  the  mistake  under 
which  the  certificate  was  made,  exonerated  the  Irving  Bank 
from  all  liability  upon  such  certificate,  Third.  That  the  sub- 
sequent payment  of  the  note  by  the  Irving  3&nk,  without 
compulsion  of  law,  or  legal  obligation,  or  previous  request 
from  makers  or  indorsers^  satisfied  and  discharged  said  note. 
The  court  directed  judgment  for  the  defendant  for  a  dis- 
missal of  the  complaint,  with  costs  of  the  action.  The  plain- 
tiflF  excepted  separately  to  each  of  the  conclusions  of  law, 
and  to  all  of  said  conclusions  ;  and  appealed  from  the 
judgment 

C,  L.  Monelly  for  the  appellant.  I.  The  judge  erred  in  de- 
ciding that  the  notice  to  the  Seventh  Ward  Bank,  of  the 
mistake  under  which  the  certificate  was  made,  exonerated  the 
Irving  Bank  from  all  liability  upon  such  certificate.  The 
learned  judge,  in  his  opinion,  says :  '^  The  certificate  of  the 
paying  teller  of  the  plaintiffs'  bank,  in  legal  effect,  charged 
them  with  the  payment  of  the  note,''  but  that  they  could 
exonerate  themselves  by  giving  notice  of  the  mistake.  The  - 
case  of  the  Canal  Bank  v.  Bank  of  Albany,  (1  Hill,  287,) 
cited  in  support  of  this  proposition,  was  a  case  of  payment 
by  the  plaintiffs  to  the  defendants  of  a  drafts  upon  which  the 
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payee  and  first  indorser's  name  vfK%  forged.  The  court  held 
the  money  could  be  recovered  back ;  that  though  the  defend- 
ants were  innocent  of  any  intended  wrong,  they  had  obtained 
money  of  the  plaintiffs  on  an  instrument  to  which  they  had 
no  title,  and  were  there/ore  bound  to  refund.  And  the  case 
of  Wilkinson  v.  Johnson,  (3  Barn,  &  Ores.  428,)  was  a  sim- 
ilar case  of  payment  of  draft  with  forged  indorsements.  In 
the  case  before  the  court,  the  Seventh  Ward  Bank  had  a 
perfect  title  to  the  note ;  it  had  discounted  it  for  the  defend- 
ants, and  at  the  time  it  was  certified  was  the  owner  of  it. 
The  certificate  of  the  paying  teller  of  the  Irving  Bank  was 
equivalent  to  payment,  and  only  fraud  on  the  part  of  the 
Seventh  Ward  Bank  could  discharge  the  obligation  of  the 
former  bank.  It  is  customary  for  banks  to  certify,  instead 
of  paying  at  the  time,  and  to  pass  certified  pajper  through 
their  exchanges  the  next  day*  It  is  also  the  custom  of  banks 
holding  such  certified  paper  to  stamp  or  mark  them  '^  paid,'' 
an4  to  charge  the  amount  to  the  certifying  bank.  In  Farm, 
and  Mechanics^  Bank  of  Kent  Co^  v.  Butchers  and  Drovers' 
Bank,  (16  N.  F.  Bep,  125,)  the  court  say :  "  This  obliga- 
tion [i.  e.  certifying  a  check]  is  substantially  the  same  as  that 
assumed  by  the  acceptor  of  an  ordinary  bill  of  exchange,  and 
the  bank  is  liable  as  acceptor."  Story  says,  {Story  on  Bills, 
§  252,)  when  an  acceptance  is  once  made,  if  the  bill  has  been 
delivered  to  the  holder,  the  transaction  is  complete,  and  the 
acceptance  is  irrevocable.  And  so  Chitty  (Chitty  on  BUls, 
308)  says :  ^^  A  complete  acceptance,  communicated  to  the 
holder,  is  not  revocable."  The  note  in  this  action  having 
been  made  payable  at  the  Irving  Bank,  was  certified  by  them, 
and  returned  to  the  Seventh  Ward  Bank,  the  holder.  The 
Irving  Bank  could  not  afterwards  revoke  its  certificate. 
{Edwards  on  Bills,  434.) 

II.  The  judge  erred  in  deciding  that  the  subsequent  pay- 
ment of  the  note  by  the  Irving  Bank,  without  compulsion 
of  law,  or  legal  obligation,  or  previous  request  from  makers 
or  indorsers,  satisfied  and  discharged  the  note.    If  it  has 
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been  sustained  upon  principle  and  authority^  that  the  plain* 
tiff  could  not  exonerate  itself  from  liability  upon  its  certifi* 
cate,  then  this  second  proposition  falls.  The  payment  of  the 
money  to  the  Sevei)th  Ward  Bank  did  not  affect  the  lights 
or  the  position  of  the  parties  in  respect  to  this  paper.  The 
marking  of  the  stamping  hammer  ^^paid/'  was. not  a  pay- 
ment. {Scott  V.  BettSj  Lalor'a  Hill  &  Denio^  363.)  The 
payment  of  the  money  on  the  day  of  the  maturing  of  the 
notes,  after  the  certificate,  but  during  business  hours,  was 
merely  a  discharge  of  the  previous  obligation  to  pay,  and  en* 
abled  the  plaintiffs  to  cancel  their  certificate,  present  the 
note  for  payment,  and  give  notice  of  non-payment  to  the  in-* 
dorsers,  (the  defendants.)  In  treating  this  as  a  payment  of 
the  note,  the  learned  judge  assumes  that  it  was  owed  by  the 
bank  either  as  a  stranger,  or  as  the  agent  of  the  maker.  The 
relation  which  exists  between  a  depositor  and  a  bank  is  not 
that  of  a  principal  and  agent,  but  of  debtor  and  creditor. 
(Cfhapman  v.  White^  2  8dd.  412.)  There  was,  therefore,  no 
obligation  on  the  part  of  the  bank  to  certify  the  note.  But 
having  certified  it,  by  mistake,  the  bank  had  a  right  to  take 
it  as  purchaser,  and  did  so  purchase  the  note  on  the  day 
of  its  maturity,  and  is,  therefore,  entitled  to  maintain  this 
action. 

III.  By  the  transaction  between  the  plaintiff  and  the 
Seventh  Ward  Bank,  the  plaintiff  became  the  purchaser  of 
the  note  before  maturity,  and  was  entitled  to  all  the  rights 
of  the  Seventh  Ward  Bank.  The  note  was  payable  at  the 
plaintiff's  bank.  At  the  time  it  was  certified  and  returned 
to  the  Seventh  Ward  Bank,  the  latter  bank  did  not  know  of 
any  want  of  funds.  Non  constat^  it  might  have  been  certi- 
fied for  the  honor  of  the  maker,  and  the  Seventh  Ward  Bank 
having  received  the  acceptance  of  the  plaintiff,  acquired  ad- 
ditional security,  of  which  it  could  not  be  deprived.  In 
Watervliei  Bank  v.  White,  (1  Dento,  608,)  the  facts  were 
these :  The  note  of  White,  payable  at  the  Watervliet  Bank, 
was  held  by  the  Farmers  and  Mechaxdcs'  Bank  of  Albany. 
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At  maturity  it  was  sent  to  the  Watervliet  Bank,  and  the 
amount  credited  to  the  Farmers  and  Mechanics'  Bank,  and 
charged  to  the  maker,  although  he  had  no  funds  in  the  bank. 
Suit  was  brought  against  the  maker y  on  the  note.  The  court 
say :  '^  The  Watervliet  Bank  was  a  stranger  to  the  making 
and  negotiation  of  the  note,  and  to  the  parties,  and  having 
paid  it  to  the  holders,  took  it  as  a  purchaser,  and  acquired 
their  rights,  and  is  entitled  to  the  same  remedies  which  the 
holders  had,  to  sue  and  collect  the  amount  due  upon  it." 
Again  :  '^  The  Watervliet  Bank  took  the  note  as  purchaser 
from  the  Farmers  and  Mechanics'  Bank,  and  having  become 
such,  after  or  at  the  time  it  became  payable,  the  utmost  that 
can  be  claimed  as  against  them,  is  that  they  took  the  note 
subject  to  such  defense  as  could  have  been  made  against  it 
by  the  parties  to  it,  in  the  hands  of  the  Farmers  and  Me- 
chanics' Bank."  It  appeared  in  that  case,  that  the  note  was 
charged  to  the  maker's  account  by  the  Watervliet  Bank,  and 
marked  '^  paid,"  and  that  it  was  the  practice  of  the  bank, 
when  notes  were  charged  to  the  account  of  the  maker,  to 
stamp  them,  whetiier  they  were  paid  or  not  In  Troy  City 
Bank  v.  Orant,  {Hill  &  Denio,  119,)  the  facts  were  precisely 
the  same  as  in  the  case  now  before  the  court.  Grant  was  the 
indorser  of  a  note  held  by  the  Troy  City  Bank,  and  payable 
at  the  Bank  of  Troy.  At  maturity,  the  note  was  presented 
at  the  Bank  of  Troy  for  payment.  By  mistake  the  bank 
'^  noted  it  as  good,"  credited  it  to  the  Troy  City  Bank,  and 
charged  it  to  the  maker.  The  next  morning  the  mistake  was 
discovered,  and  notice  of  non-pajonent  of  the  note  given  by 
the  Bank  of  Troy  to  the  indorsers.  The  Troy  City  Bank, 
the  holder,  refused  to  cancel  the  credit,  but  allowed  the  ac- 
tion to  be  brought  in  its  name,  for  the  benefit  of  the  Bank 
of  Troy.  The  defendant  moved  for  a  nonsuit,  on  the  ground 
ihat  the  note  had  been  paid  by  the  Bank  of  Troy,  which  was 
refused.  The  plaintiff  had  a  verdict.  A  new  trial  was  de- 
nied. The  court  say :  '^  There  can  be  no  question  about  the 
correctnesfl  of  the  ruling  in  this  case."    And,  again:  ^^Tlia 
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truth  is,  that  the  payment  under  the  circumstances  disclosed 
and  relied  on,  in  judgment  of  law,  was  no  payment  at  all ; 
and  we  must  regard  the  ckse,  and  test  it  by  principles,  wholly 
irrespective  of  this  consideration ;  and  then  the  recovery 
stands  upon  unquestionable  authority."  If  it  was  not  a  pay- 
ment, then  clearly  the  transaction  between  th^  plaintiff  and 
the  Seventh  Ward  Bank  was  a  purchase^  within  the  author- 
ity of  Watervliet  Bank  v.  White,  (supra,)  In  the  case  of 
Croabtf  v.  Oranty  (36  N,  H.  Rep.  273,)  the  note  was  taken 
from  the  bank  by  th^  plaintiff,  within  bank  hours,  on  the 
last  day  of  gracey  he  paying  the  full  consideration  for  it. 
The  plaintiff  had  no  previous  connection  with  the  note. 
This  was  held  to  be  a  purchase  before  maturity,  and  not  sub- 
ject to  the  equities  between  maker  and  payee.  In  no  aspect 
of  the  case  can  this  be  considered  a  payment  of  the  note,  aa 
between  any  of  the  parties.  The  whole  transaction  shows 
that  it  was  the  intention  of  the  Irving  Bank  not  to  pay  it ; 
for  when  they  discovered  the  mistake  of  their  teller,  they  im- 
mediately advanced  the  money,  and  took  the  note,  presented 
it  for  payment,  and  gave  notice  to  the  indorsers.  It  is  very 
different  from  the  case  of  a  voluntary  pajonent  of  a  debt  of  a 
third  party,  made  without  request  or  legal  obligation. 

Sherwood  A  Story ,  for  the  respondent.  I.  The  answer 
avers,  the  proof  shows,  and  the  court  found  the  fact  that  the 
note  was  paid  to  the  Seventh  Ward  Bank,  while  the  Seventh 
Ward  Bank  was  the  lawful  owner  of  it.  By  that  payment 
the  defendants  became  discharged. 

II.  The  Irving  Bank  certified  the  note,  by  which  it  sup- 
posed it  was  liable  to  pay  it  to  the  Seventh  Ward  Bank. 
The  Seventh  Ward  Bank  regarded  the  Irving  Bank  as  liable 
to  pay  it,  and  refused  to  release  it  from  that  liability,  in  the 
only  way  in  which  either  supposed  it  could  be  done,  where- 
upon the  Irving  Bank  paid  the  note. 

III.  Whether  or  not  the  plaintiff  was  under  legal  obliga- 
tions to  pay  the  note  to  the  Seventh  Ward  Bank, 
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paid  it  without  request  of  the  defendants,  the  plaintiff  can- 
not recover  of  them.     {Ingraham  v.  Oilbert,  20  Sarb,  151.) 

By  the  Court.  If  the  judge  was  right  in  finding  that 
the  plaintiff  was  exonerated  from  liability  to  the  Seventh 
Ward  Bank,  by  the  notice  of  the  mistake,  then  the  note  was 
valid  in  the  hands  of  the  Seventh  Ward  Bank/ and  conse- 
quently of  any  other  party  to  whom  it  was  transferred. 

The  subsequent  demand  and  notice  of  protest  was  good, 
and  enured  to  the  benefit  of  the  plaintiff.  * 

If  the  Irving  Bank  had  refused  pieiyment,  and  the  Seventh 
Ward  Bank  had  sued  and  recovered  on  it,  such  recovery 
would  not  have  been  a  payment  to  relieve  the  parties,  but 
would  merely  operate  to  transfer  the  title  to  the  plaintiff  on 
payment  of  the  judgment 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  abide 
the  event. 

[Nbw  York  Gbnbbal  Tbbm,  May  6, 1861.  Clerke,  Oould  and  Ingrdham, 
Jostiow.] 


John  E.  Sears  va.  Joseph  Conovkr. 

A  contract  upon  which  an  action  would  lie  by  the  personal  representatires  of 
a  party  thereto,  in  case  of  his  death,  for  the  enforcement  of  his  rights  and 
remedies  under  the  same,  is  legally  assignable. 

So  held  in  respect  to  a  written  agreement  by  the  defendant  to  deliver  to  the 
plaintiff's  assignor  all  the  potatoes  the  defendant  should  raise  the  following 
season,  delivered  on  the  boat,  at  a  specified  price  per  barrel. 

A  notice  given  by  the  assignee  of  such  a  contract,  to  the  vendor,  that  he  if 
ready  to  pay  for  the  potatoes,  on  delivery,  according  to  the  terms  of  the 
contract,  is  a  su£9cient  notification  of  readiness  on  his  part 

And  if  the  vendor,  at  the  time  of  receiving  such  notice,  and  with  knowledge 
of  the  assignment  of  the  contract,  refuses  to  deliver  the  potatoes,  stating 
that  he  has  sold  them  to  other  persons,  this  will  supersede  the  necessity  of 

'  any  demand  after  the  potatoes  are  harvested. 

If  the  vendor  has  sold  and  delivered  the  potatoes  to  other  parties,  witboni 
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any  notification  to  the  original  purchaser,  or  his  assignee,  of  the  time  when 
he  woald  be  prepared  to  deliver  them,  or  requiring  him  to  be  prepared  to 
receive  and  pay  for  them,  and  the  jury  has  found  for  the  assignee,  gener- 
ally, in  an  action  brought  by  him  upon  the  contract,  the  last  sale  will  be  held 
to  have  been  made  in  pursuance  of  the  intention  manifested  by  the  reibsal 
to  deliver  the  goods  to  the  assignee  or  to  recognize  him  in  the  transaction. 

THE  action  in  this  cause  was- brought  upon  the  following 
contract. 

"  Mr.  J.  Conover  agrees  to  deliver  to  S.  B.  Conover  all  the 
peach-blow  potatoes  he  raises  the  coming  season,  in  good  mer- 
chantable order,  delivered  on  the  boat  at  12p.  per  barrel.  He 
agrees  to  plant  ten  acres  or  more.    New  York,  March  Sth^  '57. 

Joseph  Conoveb. 
New  York,  March  6thy  1857. 

I  have  this  day  agreed  to  take  of  Joseph  Conover,  of  Mid- 
dletown,  N.  J.,  all  the  peach-blow  potatoes  he  raises  the 
coming  season,  at  the  price  of  one  dollar  and  fifty  cents  per 
barrel,  delivered  at  the  boat  at  Bed  Bank.  He  to  plant  ten 
acres  or  more.  Stephen  B.  Conover." 

The  plaintiff  sued  as  the  assignee  of  Stephen  B.  Conover's 
interest  in  the  contract ;  alleging  that  in  October,  1857,  he 
purchased  the  said  contract  for  a  good  and  sufficient  consid- 
eration from  the  said  Stephen  B.  Conover,  and  that  he,  the 
plaintiff,  is  now,  and  has  been  since  ijie  said  purchase,  the 
owner  of  the  said  contract,  and  entitled  to  all  the  rights  and 
interest  therein  which  the  said  Stephen  had.  And  it  was 
proved  that  written  notice  of  said  assignment  was  given  to 
the  defendant,  on  the  5th  of  October,  1857.  At  the  same 
time  a  demand  of  the  potatoes  was  made  by  the  plaintiff, 
of  the  defendant,  the  same  to  be  delivered  on  board  the  boat 
in  accordance  with  the  terms  of  the  contract ;  the  plaintiff 
stating  in  the  notice,  his  readiness  to  pay  for  the  potatoes, 
on  delivery,  at  the  price  named  in  the  agreement.  The  wit- 
ness who  served  the  notice  testified  that  he  met  the  defend- 
ant, and  told  him  that  he  had  come  to  see  about  the  potatoes, 
and  that  he  had  a  paper  for  him ;  he  said^  '^  I  told  you  when 
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you  were  here  before  that  you  could  not  have  the  potatoes ; 
that  T  had  sold  them ;  and  I  tell  you  so  again."  The  witness 
read  the  notice  to  him ;  he  said  that  he  did  not  know  John  B. 
Sears^  and  had  made  no  contract  with  him. 

The  action  was  brought  for  this  refusal  of  the  defendant 
to  deliver  the  potatoes.  It  was  proved  that  potatoes  at  the 
time  of  harvesting  were  worth  that  year,  (1857,)  at  Red 
Bank,  from  $3.75  to  $3.87^  per  barrel. 

The  defendant  moved  to  dismiss  the  complaint ;  which  mo* 
tion  was  denied,  and  the  defendant  excepted. 

The  court  decided  that  the  plaintiff  was'  the  assignee  of 
the  contract,  and  that  the  contract  was  a  valid  and  binding 
contract  of  bargain  and  sale. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
five  hundred  dollars. 

The  defendant  made  a  case,  and  a  motion  for  a  new  trial 
having  been  made,  at  a  special  term  and  denied,  he  appealed 
to  the  general  term. 

Beelcy  Bean  dk  Donohue^  for  the  appellant. 

T.  D.  Pelton,  for  the  respondent. 

By  the  Court.  The  personal  representatives  of  Stephen 
D.  Cotiover  would  have  been  entitled  to  enforce  all  his  rights 
and  remedies  under  the  contract  in  question.  It  is  therefore 
legally  assignable. 

The  notice  given  by  the  plaintiff  to  the  defendant,  on  the 
5th  October,  1857,  that  he  was  ready  to  pay  for  the  potatoes 
on  delivery,  according  to  the  terms  of  the  contract,  was  a 
sufficient  notification  of  readiness  on  his  part. 

The  statement  of  the  defendant  at  that  time,  when  fully 
informed  of  the  assignment  of  the  contract,  that  he  would 
not  deliver  the  potatoes,  and  that  he  had  sold  them  to  other 
parties,  superseded  the  necessity  for  any  demand  for  delivery, 
after  the  potatoes  were  harvested,  if  the  jury  considered  the 
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fact  of  the  refusal  to  perfonn  to  be  established.  There  was 
some  contradictory  evidence  on  this  point,  but  it  must  be 
now  held  that  it  was  decided  by  the  jury. 

The  defendant  should  have  notified  the  plaintiff  of  the 
time  when  he  would  be  prepared  to  deliver  the  potatoes  at 
the  place  agreed  on,  and  have  required  him  to  be  prepared  to 
receive  and  pay  for  them.  Had  the  plaintiff  neglected  to 
comply,  the  defendant  would  then  have  been  absolved  from 
performance. 

The  defendant  having  sold  and  delivered  the  potatoes  to 
other  parties,  without  such  notification  to  the  plaintiff,  and 
the  jury  having  found  for  the  plaintiff  generally,  such  ^ale 
must  now  be  held  to  have  been  made  in  pursuance  of  the  in- 
tention manifested  by  the  refusal  to  deliver  on  the  fifth  of 
October,  or  to  recognize  the  plaintiff  in  the  transaction. 

On  the  question  of  damages,  the  evidence  established  that 
the  defendant  had  not  harvested  more  than  150  bushels  of 
potatoes  suitable  for  delivery  under  the  contract,  or  that  the 
other  contracting  party  could  have  been  required  to  receive. 
The  answer  admits,  however,  200  bushels. 

A  new  trial  is  granted  unless  the  plaintiff  stipulate  to  re- 
duce the  verdict  to  $300,  within  t^n  days ;  and  in  the  event 
that  such  stipulation  is  filed,  then  the  judgment  is  affirmed. 

[Nbw  Yokk  'Qbnbbal  Tbbm,  May  6, 1861.  Clerked  Lwnard  and  Sulh^r* 
land,  Justices.] 
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An  action  can  be  sustained,  in  oar  courts,  on  a  contract  made  in  Caba,  al- 
though not  stamped  as  required  by  the  laws  of  Cuba. 

A  partnership  that  has  no  limit  in  respect  to  time,  may  be  dissolved  by  either 
partner,  at  any  time ;  but  such  a  dissolution  will  not  deprive  the  other  party 
of  any  claim  for  damages  which  he  has  sustained  prior  to  the  dissolution. 
Nor  would  he  be  authorized  to  incur  new  expenses  or  liabilities  in  order  to 
carry  out  the  partnership,  after  notice  of  dissolution. 
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VHiere  a  {Mrty  to  an  agreement  gives  notice  to  the  other,  of  his  determination 
not  to  perform  the  same,  on  his  part,  performance  by  the  party  receiving 
such  notice  becomes  unnecessary. 

On  receiving  such  notice,  the  party  is  entitled  to  damages,  if  any  have  been 
sustained,  up  to  that  time,  but  not  to  prospective  damages. 

ACTION  to  recover  damages  for  breach  of  a  contract,  for 
the  formation  of  a  partnership.  The  plaintiff,  a  dentist 
of  Brooklyn,  and  the  defendant,  a  dentist  of  Havana,  Cuba, 
entered  into  a  written  agreement  at  the  latter  place,  March 
12,  1853,  by  which  they  were  to  prosecute  dentistry,  as  part- 
ners, at  Havana ;  to  begin  some  time  in  October  or  November 
thereafter,  if  plaintiff  should  present  himself.  The  agreement 
was  silent  in  regard  to  the  duration  of  the  partnership. 
Thereupon  the  plaintiff  sold  out  his  business  at  Brooklyn  to 
Dr.  Marvine,  and  entered  into  bonds  not  to  resume  practice 
there,  and  made  all  preparations  for  carrying  out  his  agree- 
ment. After  this,  and  on  the  15th  day  of  May,  1853,  he  re- 
ceived a  letter  from  the  defendant  declining  to  carry  out  the 
agreement  on  his  part.  Other  letters  followed.  The  plain- 
tiff nevertheless  went  to  Cuba,  arriving  there  December  15, 
1853,  and  offered  to  perform  the  agreement,  but  the  defend- 
ant refused,  referring  the  plaintiff  to  his  letters.  The  plaintiff 
returned  home,  but  did  not  resume  practice.  The  plaintiff 
claims  that  he  sustained  large  damage  by  reason  of  the  de- 
fendant's violation  of  the  agreement.  On  the  trial  at  the 
circuit  the  plaintiff  proved  the  agreement,  his  sale  of  his  bu- 
siness at  Brooklyn  &c.,  the  defendant's  refusal  to  perform, 
the  plaintiff's  readiness  and  offer  to  perform,  and  the  dam- 
ages the  plaintiff  had  sustained  by  reason  of  the  defendant's 
violation  of  the  agreement.  The  defendant  moved  to  dismiss 
the  complaint,  on  three  grounds,  viz  :  1.  That  the  contract 
was  incomplete  on  its  face,  and  contemplated  other  and  fur- 
ther provisions  before  it  could  be  binding  upon  either  of  the 
parties,  and  was  therefore  an  imperfect  agreement  and  void. 
2.  That  it  was  not  written  on  stamped  paper,  and  being  a 
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Cuban  contract,  was  controlled  by  the  laws  which  govern  that 
island,  which  require  a  government  stamp.  3.  That  the 
plaintiff  did  not  present  himself  to  the  defendant  at  the  time 
stipulated  in  the  alleged  contract.  The  court  denied  the 
motion  on  each  of  the  above  points,  and  the  defendant  ex- 
cepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  and 
assessed  his  damages  at  $4000.  Judgment  was  suspended, 
until  the  exceptions  taken  should  be  reviewed  at  a  general 
term  of  the  court. 

L.  B.  Marshy  for  the  plaintiff. 

P.  T,  Cutlery  for  the  defendant. 

By  the  Court,  Ikgbaham,  J.  It  is  not  necessary  to  decide 
whether  the  contract  on  which  this  action  was  brought  was 
void  here  for  want  of  a  stamp,  under  the  laws  of  Cuba.  The 
case  of  Ludlow  v.  Van  Benssaelar  (1  JoAw.  94)  would  sus- 
tain a  recovery  in  our  courts,  on  the  contract,  although  not 
stamped.     (See  also  Andrews  v.  Herriot,  4  Cowen,  508,  «.) 

A  partnership  that  has  no  limit  in  respect  to  time  may  be 
dissolved  by  either  partner,  at  any  time,  (Chit,  on  Con.  208 ;) 
but  such  dissolution  would  not  deprive  the  other  party  of 
any  claim  for  damages  which  he  might  have  sustained  prior 
to  the  dissolution ;  nor  would  he  be  authorized  to  incur  new 
expenses  or  liabilities  in  order  to  carry  out  the  partnership, 
after  notice  of  dissolution.  (See  Skinner  v.  Dayton,  19 
John.  538.) 

Performance  on  the  part  of  the  plaintiff,  by  appearing  in 
Havana  in  October  or  November,  as  stated  in  the  contract, 
was  unnecessary,  because  the  defendant  had  given  notice  of 
his  determination  not  to  form  the  partnership.  The  plain- 
tiff was  then  entitled  to  damages,  if  any  were  sustained,  up  to 
that  time,  but  not  to  prospective  damages. 
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These  are  all  the  exceptions^  and  we  can  reidew  nothing 
else,  in  this  case. 

Judgment  should  be  ordered  for  the  plaintiff  on  the  ver-* 
diet,  with  costs. 

[^Nbw  Tobk  Gsnbbal  Tbbm,  May  6, 1861.    CUrke,  Ingmham  aod  Suihir* 
land,  Justices.] 


Hamilton  Murbat,  President  of  the  City  Bank,  t;^.  Fbee- 
LAND  T.  Babnsy,  Lesteb  S.  Hubbabd,  William  Dub- 
bin and  others,  impleaded  with  Henry  Fitzhugh,  Do  Witt 
C.  Littlejohn  and  others. 

The  Same  vs.  The  Same. 

Where  the  terms  of  an  agreemeDt  alleged  to  be  usurious  are  doubtftil  and 
depend  upon  conflicting  evidence,  the  supreme  court  will  not  review  the 
general  conclusion  of  the  referee  in  favor  of  the  validity  of  the  loan. 

It  is  the  province  of  the  referee  to  find  the  facts,  so  far  as  they  are  deemed 
necessary  to  enable  the  court  to  pass  upon  the  questions  which  the  appellant 
desires  to  review  on  the  appeal. 

It  cannot  be  assumed,  without  proof,  that  a  bank  makes  a  profit  by  selling 
exchange  on  New  Tork  city  at  one-half  of  one  per  cent.  But  when  it  is 
shown  that  the  sale  of  exchange  is  a  profitable  business,  and  it  is  a  part  of 
the  agreement  that  the  borrower  shall  buy  a  bill  of  exchange,  as  the  con- 
dition of  the  loan,  the  transaction  is  usurious. 

Otherwise,  where  there  is  no  valid  agreement  of  the  kind ;  but  merely  an  ex- 
pectation that  the  borrower  will  purchase  a  bill  of  exchange  with  which  to 
pay  his  note,  when  it  aiter^'ards  matures  in  the  city  of  New  Tork.   SenMe. 

The  defendants,  F.  and  L.,  after  executing  two  mortgages  to  secure  the  plain- 
tifi^'s  claims,  conveyed  the  mortgaged  premises,  by  deed  with  covenants  of 
warranty,  to  H.  Fitzhugh,  jun.,  but  without  consideration.  They  subse- 
quently took  back  two  mortgages  from  H.  Fitzhugh,  Jun.  to  secure  the  pay- 
men^  of  over  $80,000 ;  and  afterwards,  when  they  failed,  executed  an  assign- 
ment of  certain  t>roperty,  including  their  own  mortgages  to  the  plaintiff*  and 
the  two  mortgages  from  H.  Fitzhugh,  jun.,  to  the  defendants,  Barney,  Hub- 
bard d&  Durbin ;  subject  to  the  payment  of  the  plaintiff* 's  demand  in  this 
action.  In  order  to  carry  out  and  perfect  this  assignment,  H.  Fitzhugh,  jun« 
conveyed  the  mortgaged  premises,  by  quit-claim  deed,  to  B.,  H.  and  D. ; 
Sdd,  that  B.|  H.  and  D.  could  not  claim  the  benefit  of  the  covenants  of 
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warranty  in  the  deed  from  F.  and  L.  to  Henry*  Fitzhughjun.,  so  as  to  con* 
test  the  plaintiff's  mortgages  on  the  ground  of  usury ;  but  they  must  be 
regarded  merely  as  assignees  of  F.  and  L.,  taking  the  whole  beneficial 
interest  in  the  premises,  subject  to  the  payment  of  the  mortgage  debt. 
The  condition  of  a  mortgage  may  provide  for  future  advances,  and  specify  a 
certain  sum  sufficiently  large  to  cover  the  amount  of  the  floating  debt  in- 
tended to  be  secured  thereby.  It  seemSy  however,  that  as  against  creditors 
or  subsequent  purchasers  without  notice,  the  condition  of  a  mortgage  can- 
not be  extended  by  a  contemporaneous  or  subsequent  parol  agreement,  so 
as  to  embrace  a  debt  not  within  its  very  terms. 

BOTH  of  these  actions  were  brought  to  foreclose  a  mort- 
gage executed  by  Fitzhugh  ^aud  Littlejohn  to  the  City 
Bank  of  Oswego^  upon  different  pieces  of  land,  to  secure  the 
same  demand,  and  were  tried  together.  The  condition  was 
the  same  in  both,  and  was  as  follows :  ^^  This  grant  is  in- 
tended as  a  security  for  the  payment  of  the  sum  of  fifty  thou- 
sand dollars  loaned  and  advanced  by  the  said  City  Bank  to 
the  said  Fitzhugh  &  Littlejohn  on  notes,  drafts  and  checks, 
and  also  for  the  payment  of  any  money  or  moneys  that  may 
hereafter  be  loaned  or  advanced  by  the  said  bank  to  the  said 
Fitzhugh  &  Littlejohn,  on  notes,  drafts  and  checks  or  other- 
wise, when  the  same  shall  become  due  and  payable,  (not  ex- 
ceeding the  sum  of  fifty  thousand  dollars.)" 

The  defendants  Fitzhugh  &  Littlejohn  appeared,  and 
claimed  that  they  had  paid  the  notes  and  drafts  specified  in 
the  mortgage.  The  defendants  Barney,  Hubbard  and  Dur- 
bin,  (the  present  owners  of  the  mortgaged  premises,)  appeared 
and  set  up  the  defense  of  usury.  Both  causes  were  referred, 
together,  to  Judge  Mullin,  who  reported  in  favor  of  the 
plaintiff. 

In  his  fourth  finding  of  fact  the  referee  specifies  three  drafts 
and  one  note  of  Fitzhugh  &  Littlejohn,  which  remain  un- 
paid ;  and  Fifth.  That  the  aforesaid  drafts  and  notes  are 
held  and  owned  by  said  City  Bank,  and  have  not  been  paid  by 
said  Fitzhugh  &  Littlejohn,  and  the  balance  unpaid  thereon 
is  secured  and  covered  by  said  mortgages.  Sixth.  There 
has  been  paid  to  said  bank  by  said  Fitzhugh  &  Littlejohn, 
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in  reduction  of  the  amount  of  said  securities,  including 
interest,  the  sum  of  $5135.24.  Seventh,  That  there  is  due 
and  unpaid  on  said  securities,  and  to  be  collected  on  said 
mortgages,  tbe  sum  of  $10,888.72,  for  which  the  said  plain- 
tiff is  entitled  to  judgment,  with  interest  from  the  30th  day 
of  June,  1859. 

And  upon  the  findings  of  facts  the  referee  found  as  conclu- 
sions of  law,  First,  That  said  mortgages  cover  the  amount 
due  on  said  drafts  and  notes,  and  that  the  plaintiff  is  enti- 
tled to  foreclose  said  mortgage  for  such  amount.  Second,  That 
the  plaintiff  is  entitled  to  judgment  of  foreclosure,  against 
all  of  the  defendants  except  Folger,  Cobb  and  Lawrence,  for 
the  sum  of  $10,888.72,  with  the  interest  thereon  from  June 
3d,  1859,  with  costs. 

The  defendants  in  this  action  excepted  to  the  findings  of 
fact,  conclusions  of  law  and  rulings  of  the  referee,  as  follows, 
to  wit :  "  First  exception.  The  defendants  except  for  that  the 
said  referee  has  found  and  reported  as  matter  of  fact,  that  the 
drafts  and  notes  mentioned  and  described  in  his  fourth  find- 
ing of  fact  aforesaid,  were  discounted  by  the  City  Bank,  and 
the  proceeds  credited  to  the  fiiin  of  Fitzhugh  &  Littlejohn ; 
whereas  said  referee  should  have  reported  that  the  drafts  and 
notes  were  discounted  by  the  said  City  Bank,  under  an  usu- 
rious agreement  and  at  a  usurious  rate  of  interest,  and  that 
said  bank  imposed  as  a  condition  to  the  discounting  of  the 
same,  that  the  said  Fitzhugh  &  Littlejohn  should,  with  the 
avails  and  proceeds  thereof,  purchase  a  draft  of  the  said  bank 
on  the  city  of  New  York,  at  the  usurious  rate  of  exchange  or 
interest,  by  reason  whereof  the  said  securities  became  void. 

Second  exception.  The  said  defendants  except  to  the  fifth 
finding  of  fact  of  the  said  referee,  wherein  he  finds  that  the 
said  drafts  and  notes  held  and  owned  by  the  said  City  Bank, 
and  the  balance  unpaid  thereon,  is  secured  and  covered  by 
said  mortgages ;  whereas  the  referee  should  have  found  and 
reported  that  the  said  drafts  and  notes  were  usurious  and 
void;  and  that  the  said  mortgages  were  also  usurious  and  void. 
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Third  exception.  The  said  defendants  except  to  the  sixth 
finding  of  fact,  that  there  is  due  and  unpaid  on  said  securi- 
ties, and  to  be  collected  on  said  mortgages,  the  sum  of 
$10,888.72,  for  which  the  said  plaintiff  is  entitled  to  judg- 
ment, with  interest  from  the  3d  day  of  June,  1859 ;  whereas 
the  said  referee  should  have  found  and  decided  that  there  was 
nothing  due,  at  the  time  of  the  commencement  of  this  action, 
on  the  said  notes  and  drafts  or  the  said  mortgages. 

FouHh  exception.  And  the  said  defendants  except  for  that 
the  said  referee  has  not  found  in  his  report  that  there  was 
nothing  due  to  the  said  plaintiff  from  the  said  Fitzhugh  & 
Littlejohn,  upon  said  drafts  and  notes,  or  mortgages ;  and  to 
each  and  every  of  the  findings  of  fact  of  the  said  referee. 

Fifth  exception.  And  the  said  defendants  except  for  that 
the  said  referee  has  found  as  conclusion  of  law,  that  the  said 
mortgages  cover  the  amount  due  on  said  drafts  and  notes, 
and  that  the  plaintiff  is  entitled  to  foreclose  said  mortgages 
for  such  amount ;  whereas  he  should  have  held  and  decided 
that  said  drafts,  notes  and  mortgages  were  usurious  and  void. 

Sixth  exception.  And  the  said  defendants  except  for  that 
the  said  referee  has  held  and  decided  as  a  conclusion  of  law, 

that  the  plaintiff  is  entitled  to  judgment  of  foreclosure  against 

« 

the  said  defendants,  for  the  sum  of  $10,888.72,  with  interest 
from  June  3d,  1859 ;  whereas  he  should  have  held  and  decided 
that  the  said  defendants  were  entitled  to  a  dismissal  of  the 
complaint,  with  costs. 

Seventh  exception.  The  defendants  except  to  each  and 
every  of  the  findings  of  fact  and  conclusions  of  law  of  the 
said  referee." 

The  facts  appearing  in  the  case,  except  as  above,  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Judgment  of  foreclosure  having  been  entered  upon  the  re- 
port of  the  referee,  the  defendants  Barney,  Hubbard  and 
Durbin  appealed  to  the  general  term. 
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J3.  D.  Noxon,  for  the  appellants. 
JST.  A.  Foster,  for  the  respondent. 

By  the  Courty  Morgak,  J.  This  is  an  appeal  from  a  judg- 
ment for  the  foreclosure  of  two  mortgages,  entered  up  on  the 
report  of  a  referee.  There  were  two  suits,  one  to  foreclose 
each  mortgage ;  and  as  both  were  given  for  the  same  copsid- 
ration,  the  pleadings  and  evidence  are  the  same  in  both  cases. 
The  mortgages  were  executed  by  Henry  Fitzhugh  and  De 
Witt  C.  Littlejohn  and  their  wives,  to  the  plaintiff;  and  both 
were  conditioned  to  pay  ^^  the  sum  of  fifty  thousand  dollars, 
loaned  and  advanced  by  the  said  City  Bank  to  the  said  Fitz- 
hugh &  Littlejohn,  on  notes,  drafts  and  checks,  and  also  for 
the  pajonent  of  any  money  or  moneys  that  may  hereafter  be 
loaned  or  advanced  by  the  said  bank  to  the  said  Fitzhugh  & 
Littlejohn  on  notes,  drafts,  checka  or  otherwise,  when  the 
same  shall  become  due  and  payable/  (not  exceeding  the  sum 
of  fifty  thousand  dollars.)"  ^ 

They  bear  date  May  5,  1857,  and  were  acknowledged  on 
the  24th  day  of  June,  1857,  and  recorded  the  next  day  in 
Oswego  county,  where  the  mortgaged  premises  are  situated. 

The  defendants  above  named  state  in  their  answer,  that 
Fitzhugh  &  Littlejohn,  with  their  wives,  on  the  19th  day  of 
October,  1857,  executed  and  delivered  to  Henry  Fitzhugh, 
jun.  a  deed  of  conveyance  of  the  premises  in  question,  with 
covenants  of  wan-anty  against  all  claims,  liens  and  incum- 
brances, and  for  quiet  enjoyment ;  and  that  on  the  24th  day 
of  November,  1857,  Henry  Fitzhugh,  jun.  sold  the  same  to 
these  defendants,  who  are  in  possession.  The  consideration 
of  the  deed  from  Fitzhugh  &  Littlejohn  to  Fitzhugh,  jun.  is 
not  stated  in  the  case,  so  far  as  I  have  been  able  to  discover. 
The  sale  from  him  to  Barney,  Hubbard  and  Durbin,  was  by 
quit-claim ;  and  young  Fitzhugh  states,  in  his  evidence,  th&t 
he  in  fact  received  no  consideration  from  them,  and  gave  no 
bond  on  his  purchase  from  Fitzhugh  &  Littlejohn ;  but  was 
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to  have  what  the  premises  brought,  over  the  debt.  What 
particular  debt  is  not  stated,  although  it  may  be  inferred  that 
he  was  to  have  what  the  premises  finally  sold  for,  over  in- 
cumbrances. He  further  says,  that  when  he  took  the  deed 
from  Fitzhugh  &  Littlejohn  they  owed  him  two  or  three  thou- 
sand dollars  for  services ;  but  it  does  not  appear  that  this  in- 
debtedness was  any  part  of  the  consideration  of  the  conveyance. 

On  the  25th  day  of  November,  1857,  the  next  day  after  the 
conveyance  from  Henry  Fitzhugh,  jun.  to  these  defendants^ 
but  on  the  same  day  it  was  acknowledged,  Fitzhugh  &  Lit- 
tlejohn having  become  embarrassed  and  unable  to  pay  their 
debts,  made  an'  assignment  to  these  defendants  to  secure  to 
them  the  payment  of  twenty-five  thousand  dollars,  exclusive 
of  interest,  for  which  they  held  their  drafts.  The  assign- 
ment transfers  to  them,  among  other  property,  two  certain 
mortgages  of  Henry  Fitzhugh^  jun,j  executed  to  Fitzhugh  Sb 
Littlejohn,  October  14  and  19, 18^7,  one  for  the  sum  of  thirty 
thousand  dollars,  and  the  other  for  the  sum  of  three  thousand 
dollars.  These  mortgages  appear  to  cover  the  same  premises. 
They  also  assign  to  these  same  defendants  their  own  mort-^ 
gages,  to  foreclose  which  these  suits  are  brought ;  and  con- 
clude with  a  power  of  attorney  authorizing  these  defendants 
to  perform  all  acts  necessary  to  the  collection  of  the  mort- 
gages aforesaid. 

I  think  it  might  be  inferred  that  the  deed  from  Fitzhugh 
&  Littlejohn  to  Henry  Fitzhugh,  jun.,  was  voluntary  ;  and 
that  the  quit-claim  from  Henry  Fitzhugh,  jun.  to  these  de- 
fendants, was  made  to  perfect  the  assignment  to  them,  and 
at  the  request  of  Fitzhugh  &  Littlejohn  ;  but  there  is  no  ex- 
planation of  these  transactions  to  be  found  in  the  case,  either 
from  the  pleadings,  evidence  or  findings  of  the  referee. 

These  defendants,  however,  after  stating  that  they  are  pur« 
chasers  of  the  premises  in  question,  claim,  in  their  answer, 
that  the  notes  and  drafts  which  constitute  the  alleged  in- 
debtedness from  Fitzhugh  &  Littlejohn  to  the  City  Bank, 
covered  by  the  terms  of  the  two  mortgages  in  question,  are 
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void  for  usury  ;  being  renewal  notes  and  drafts  given  to  take 
up  other  paper  which  the  bank  discounted  under  an  usurious 
agreement,  by  which  the  bank  exacted  a  premium  (by  way 
of  selling  exchange  on  New  York,)  of  one  half  of  one  per 
cent  over  and  above  the  regular  rates  of  interest  or  discount 
thereof. 

There  is  no  finding  of  facts  by  the  referee  by  which  we  know 
the  terms  of  the  alleged  usurious  agreement ;  or  whether  the 
notes  and  drafts  established  on  the  trial,  were  renewals  of  pri- 
or notes  and  drafts  alleged  to  be  usurious.  I  suggested,  on 
the  argument,  to  the  learned  counsel  for  the  appellants,  that 
the  case  was  defective  in  this  respect ;  but  the  counsel  for 
both  parties  thought  the  difficulty  could  be  obviated  by  con- 
sent ;  and  that  it  was  only  a  matter  of  form,  which  might  be 
waived.  The  only  way  to  avoid  the  difficulty  is  for  this 
court  to  attempt  to  ascertain  from  the  evidence,  which  is 
very  voluminous,  what  the  agreement  was  under  which  the 
original  note  and  drafts  were  discounted  by  the  City  Bank  ; 
and  whether  the  note  and  drafts  established  on  the  trial  were 
renewals  of  the  originals.  This  would  impose  upon  the  court 
a  burdensome  task,  and  substitute  a  new  tribunal  for  the  de- 
termination of  facts.  It  was  the  province  of  the  referee  to 
find  the  facts  in  this  case,  so  far  as  they  were  deemed  neces- 
sary to  enable  this  court  to  pass  upon  the  questions  which 
the  defendants  desired  to  review  on  this  appeal.  The  defen- 
dants except  to  the  report  of  the  referee,  because  it  fails  to 
find  an  usurious  agreement ;  and  because  it  fails  to  find  that 
the  note  and  drafts,  as  well  as  the  mortgages,  were  usurious 
and  void.  On  looking  into  his  findings,  there  is  nothing  said 
about  it  one  way  or  the  other,  except  the  general  conclusion 
that  there  is  due  and  unpaid  on  said  securities,  the  sum  of 
$10,888.72,  for  which  the  plaintiff  is  entitled  to  judgment. 

Now  it  may  be  asked,  what  was  the  agreement  ?  The  ar- 
gument of  the  defendants'  counsel  does  not  claim  that  in  a 
single  transaction  it  would  be  usurious  for  the  bank  to  re- 
quire a  note  to  be  made  payable  in  the  city  of  New  York ; 
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but  it  is  insisted  that  here  was  a  line  of  discounts  and  renew- 
als for  several  months,  on  thirty  days  paper  ;  and  drafts  pur- 
chased at  each  renewal,  giving  the  bank  a  premium  of  one 
half  of  one  per  cent  for  the  difference  in  exchange  ;  and  that 
it  is  usurious  on  the  face  of  the  transaction.  This  proposi- 
tion assumes  that  the  proof  shows  that  the  notes  and  drafts 
were  mere  renewals  of  former  notes  and  drafts.  On  looking 
into  the  case,  however,  there  is  considerable  evidence  which 
tends  to  disprove  the  proposition  which  is  relied  upon  to  make 
out  a  case  of  usury.  It  was  by  no  means  a  common  thing 
for  Fttzhugh  &  Littlejohn  to-  pay  old  paper  with  the  pro- 
ceeds of  new  drafts,  which  are  alleged  to  be  renewals.  They 
were  engaged  extensively  in  the  purchase  of  grain,  and  othet 
business,  and  had  large  dealings  with  other  banks,  which 
gave  them  funds  in  New  York,  out  of  which  most  of  this  pa- 
per was  paid.  I  do  not  think  the  evidence  necessarily  tends 
to  establish  the  proposition  of  the  learned  counsel  for  the  de- 
fendants on  this  appeal.  If,  therefore,  the  referee  has  refused 
to  find  it,  we  cannot  say  that  he  erred  in  his  conclusions  of 
fact.  My  own  opinion  is,  that  if  the  defendants  intended  to 
raise  the  question  of  usury,  they  should  have  obtained  a  spe- 
cial finding  of  the  referee,  setting  forth  the  agreement  under 
which  the  debt  in  question  was  created  ;  or  should  have  re^ 
quested  him  to  find  it,  and  excepted  to  his  refusal.  (22  N, 
r.  Eep.  323.    5  id.  571.) 

Although  we  have  the  power  to  reverse  a  judgment  for  er- 
ror of  fact,  and  to  examine  the  evidence  with  a  view  to  test 
the  correctness  of  the  conclusions  to  which  the  referee  has 
come,  we  have  no  power  to  substitute  a  special  finding  of  facts 
in  the  place  of  the  facts  found  by  the  referee.  On  appeal  to 
the  court  of  appeals,  that  court  will  not  regard  any  finding 
of  facts,  except  such  as  shall  be  stated  by  the  referee,  accord- 
ing to  the  provisions  of  the  code.  (Mills  v.  Thursbyy  12 
How.  417.) 

All  that  we  know  in  this  case  is,,  that  the  referee  has  found 
in  favor  of  the  validity  of  the  paper  alleged  to  be  usurious. 


344  CASES  IN  THE  SUPREME  COURT. 

Murray  t.  Barney. 

We  do  not  know  what  conclusion  he  came  to  as  to  the  agree- 
ment under  which  the  paper  was  discounted.  If  there  was  a 
usurious  agreement  which  would  invalidate  the  paper,  it  is  to 
be  inferred  from  a  mass  of  evidence,  which  involves  the  trans- 
actions of  Fitzhugh  &  Littlejohn  for  many  months,  to  the 
amount  of  more  than  a  million  of  dollars.  I  have  looked 
into  the  case  to  see  if  I  could  trace  back  the  note  and  drafts 
in  question  to  any  time  when  the  bank  entered  into  an  ar- 
rangement by  which  Fitzhugh  &  Littlejohn  agreed  to  pur- 
chase exchange  on  New  York  before  or  at  the  maturity  of 
the  drafts,  with  which  to  pay  them  ;  and  I  have  been  unable 
to  discover  such  an  agreement.  True,  they  did  purchase  ex- 
change on  New  York  at  various  times  ;  and  possibly  there 
was  some  understanding  that  the  bank  was  to  obtain  a  ben- 
efit in  this  way,  for  discounting  the  paper  in  question.  But 
I  am  inclined  to  the  opinion  that  it  was  not  imposed  upon 
Fitzhugh  &  Littlejohn  as  a  condition  of  the  discount.  At 
all  events,  I  do  not  think  we  can  infer  such  an  agreement, 
against  the  conclusions  of  the  referee.  It  is  unnecessary  to 
decide  whether  such  an  agreement,  if  found,  would  constitute 
a  case  of  usury  within  the  decision  of  the  court  of  appeals,  in 
Lee's  Bank  v.  Walbridge,  (19  K  Y,  B,  134.) 

There  is  no  proof,  as  I  can  discover,  to  show  what  profit 
the  bank  made  by  selling  exchange  on  New  York.  Before 
we  could  determine  that  the  bank  obtained  a  benefit  from  the 
sale  of  exchange,  it  would  seem  ,to  be  necessary  to  show  what 
in  fact  the  profit  amounted  to  ;  unless  we  ^  are  pamitted  to 
assume  that  the  one  half  of  one  per  cent  was  clear  profit ; 
which  I  think  is  not  to  be  assumed  without  evidence.  If 
there  is  no  legal  difference  in  the  value  of  money,  whether  in 
New  York  or  Oswego,  the  advantage  which  the  bank  ob- 
tained by  selling  exchange  may  perhaps,  without  proof,  be 
regarded  as  merely  incidental ;  and  in  fact  may  prove  to  be 
a  losing,  rather  than  a  remunerating  business.  If  it  is  not 
usury  for  a  bank  to  require  payment  in  New  York  of  its  dis- 
ootmted  bills  in  a  single  transaction^  it  would  be  difficult  to 
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maintain  the  proposition  that  usury  could  be  predicated  upon 
a  series  of  transactions  of  the  same  kind.  If  it  is  shown  that 
the.  sale  of  exchange  was  a  profitable  business,  there  would 
seem  to  be  good  ground  for  alleging  usury  where  it  was  part 
of  the  agreement  that  the  borrower  should  buy  a  bill  of  ex- 
change as  the  condition  of  the  loan.  ,Where,  however,  there 
is  no  valid  agreement  of  the  kind,  but  merely  an  expectation 
that  the  borrower  will  probably  purchase  a  bill  of  exchange 
of  the  bank  when  his  note  matures  in  New  York,  I  should 
think  the  transaction  would  not  be  considered  usurious.  But 
it  is  unnecessary  to  pass  upon  this  question  in  this  case  ;  for 
we  cannot  say,  in  opposition  to  the  finding  of  the  referee,  that 
the  evidence  shows  that  the  loans  in  question  were  made  to 
Fitzhugh  &  Littlejohn  upon  any  such  conditions.  Certainly 
it  could  hardly  be  claimed  that  Fitzhugh  &  Littlejohn  put 
themselves  under  any  obligation  to  purchase  bills  of  exchange 
on  New  York,  with  which  to  pay  these  notes  and  drafts.  If 
they  did  so,  there  were  a  great  many  occasions  when  they 
neglected  to  make  the  purchase  for  that  purpose.  It  is  said^ 
however,  that  in  order  to  cover  up.  and  conceal  the  real  trans- 
action, Fitzhugh  &  Littlejohn  used  other  funds  in  New  York 
to  pay  these  loans ;  and  then  supplied  the  deficiency  with 
bills  of  exchange  which  they  subsequently  purchased  of  the 
City  Bank.  It  would  require  considerable  presumption  to 
make  out  such  a  case  ;  and  as  the  referee  has  not  succeeded 
in  detecting  the  subterfuge,  I  think  this  court  ought  not  to 
indulge  in  the  presumption,  contrary  to  the  conclusion  of  the 
referee.  Indeed,  it  is  not  at  all  probable  that  there  was  any 
such  understanding  between  the  bank  and  Fitzhugh  &  Lit* 
tlejohn.  That  such  might  be  the  effect  of  a  series  of  loans 
of  the  kind  in  question,  may  have  been  foreseen  by  both  par- 
ties ;  but  in  the  absence  of  any  agreement  of  the  kind,  Fitz- 
hugh &' Littlejohn  were  under  no  obligation  to  buy  exchange 
of  the  City  Bank  in  order  to  pay  their  notes  and  drafts  m 
New  York  city.  They  might  pay  in  New  York  with  cur- 
rency ;  or  buy  exchange  elsewhere  for  that  purpose ;  or  allow 
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their  paper  to  go  to  protest  and  pay  it  in  Oswego.  I  ,do  not 
see  a  single  instance  where  they  were  required  to  buy  bills 
of  exchange  of  the  City  Bank.  It  would  therefore  be  con- 
trary to  the  intendment  of  the  law,  in  such  a  case,  for  this 
court  to  presume  that  there  existed  an  usurious  agreement 
of  the  character  suggested. 

In  my  opinion  there  is  nothing  in  the  case  which  would 
authorize  this  court  to  reverse  the  judgment  against  the  find- 
ing of  the  referee,  on  the  question  of  usury. 

But  if  there  was  sufficient  evidence  to  make  out  a  case  of 
usury,  it  is  very  questionable  whether  Barney y  Hubbard  and 
Durbin  are  in  a  position  to  avail  themselves  of  the  defense. 
Fitzhugh  &  Littlejohn,  who  have  a  right  to  waive  the  defense, 
have  done  so  by  omitting  to  plead  usury  in  this  case.  It  is 
admitted  that  where  the  vendee  of  lands  takes  the  lands  sub- 
ject to  the  usurious  security,  he  cannot  defend  against  it. 
(9  Paige,  145.)  But  it  seems  that  the  borrower  may  trans- 
fer to  his  purchaser  the  premises  in  such  a  way  as  to  invest 
the  purchaser  with  a  right  to  defeat  the  usurious  security. 
In  this  case,  Fitzhugh  &  Iiittlejohn  conveyed  the  premises  to 
young  Fitzhugh,  with  covenants  of  warranty  against  the  in- 
cumbrance of  the  two  mortgages  in  question  ;  and  young 
Fitzhugh  afterwards  quit-claimed  to  Barney,  Hubbard  and 
Durbin.  If  the  conveyance  had  been  genuine,  and  if  it  had 
appeared  that  young  Fitzhugh  was  a  purchaser  for  value,  I 
should  incline  to  the  opinion  that  }ie  could  have  defended 
against  the  mortgages  ;  and  that  perhaps  Barney,  Hubbard 
and  Durbin,  under  their  quit-claim,  might  have  occupied  his 
position.  The  evidence,  however,  fails  to  show  that  Henry 
Fitzhugh,  Jun.  was  a  purchaser  for  value ;  and  when  his  pur- 
chase is  taken  in  connection  with  the  subsequent  assignment 
to  Barney,  Hubbard  and  Durbin,  it  tends  very  strongly  to 
suggest  that  the  deed  from  Fitzhugh  &  Littlejohn  to  young 
Fitzhugh  was  a  voluntary  conveyance  ;  and  I  think  when  he 
afterwards  quit-claimed  to  Barney,  Hubbard  and  Durbin,  to 
carry  out  the  purpose  of  that  assignment,  he  must  be  regard- 
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ed  as  holding  the  title  simply  in  trust  for  Fitzhugh  &  Little- 
john  up  to  that  time. 

The  real  transaction,  then,  was  an  assignment  by  Fitzhugh 
&  Littlejohn  of  the  lands  in  question,  with  other  property,  to 
Barney,  Hubbard  and  Durbin,  for  the  payment  to  them  of 
||25,000.  And  the  question  remains  whether  they,  as  as- 
signees, can  defend  the  mortgages  on  the  ground  of  usury. 
As  they  took  that  assignment  "  subject  to  any  indebtedness 
of  the  said  Fitzhugh  &  Littlejohn  to  the  said  City  Bank,"  I 
do  not  think  they  are  in  a  position  to  set  up  usury  in  this 
case.  (Sands  v.  Church,  2  Selden,  355,  6,  and  cases  there 
cited.)  In  my  opinion  they  must  be  regarded  as  assignees 
of  Fitzhugh  &  Littlejohn,  and  not  as  purchasers  from  Henry 
Fitzhugh,  jun.  It  would  hardly  be  contended  that  they 
could  claim  the  benefit  of  the  covenants  in  the  deed  from 
Fitzhugh  &  Littlejohn  to  Henry  Fitzhugh,  jun.  So  far  as 
the  evidence  speaks,  it  tends  strongly  to  show  that  the  con- 
veyance from  Henry  Fitzhugh,  jun.  to  Barney,  Hubbard  and 
Durbin,  was  a  part  of  the  assignment,  and  that  Fitzhugh  & 
Littlejohn,  up  to  that  time,  retained  the  whole  beneficial  in- 
terest in  the  land  covered  by  the  two  mortgages  in  question. 

There  is  another  question  made  on  the  argument  and  sug- 
gested in  the  defendants'  exceptions ;  and  that  is,  that  the 
balance  unpaid  is  not  covered  by  the  mortgages.  It  is  said 
that  the  terms  of  the  mortgage  are  too  indefinite.  But  it  was 
held  in  the  Bank  of  Utica  v.  Finch,  (3  Barb,  Ch.  294,)  that 
a  mortgage  might  be  taken  for  future  advances  for  a  specific 
sum  of  money  sufficiently  large  to  cover  the  amount  of  the 
floating  debt  intended  to  be  secured  thereby ;  and  that  such 
future  advances  will  be  covered  bv  the  lien,  to  the  extent  of 
the  sum  mentioned  in  the  mortgage^  in  preference  to  any 
claim  under  a  junior  incumbrance  with  notice.  {Id,  297,  303. 
Bobinson  v.  Williams,  22  JV^.  Y,  Bep,  380.)  If  the  condition 
of  the  mortgage  had  been  to  secure  future  advances  to  a  cer- 
tain amount,  and  that  amount  had  been  advanced,  it  seems 
that  it  would  not  be  competent  to  show  by  parol  that  it  was 
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intended  also  to  secure  a  further  indebtedneBB,  80  as  to  giT<) 
it  a  preference  over  junior  incumbrances.  (Truscott  v.  Kingy 
2  Selden,  147, 161.) 

The  condition  of  the  mortgage  in  question  was  to  pay  "  any 
money  or  moneys  that  might  thereafter  be  loaned  or  advanced 
by  the  said  bank  to  the  said  Fitzhugh  &  Littlejohn  on  notes, 
drafts,  checks  or  otherwise,  when  the  same  should  become 
due  and  payable,  not  exceeding  the  sum  of  $50,000,"  as  well 
as  prior  loans  and  advances  to  that  amount.  I  think  this 
language  is  broad  enough  to  cover  any  balance  which  did  not 
exceed  that  sum,  and  that  the  parties  intended  to  provide  for 
a  floating  debt  within  that  limit.  Whether  the  condition  of 
the  mortgage  could  be  extended  to  cover  debts  not  within  its 
very  terms,  by  a  contemporaneous  or  subsequent  parol  agree-- 
ment,  does  not  arise  in  this  case ;  and  may  perhaps  be  regard* 
od  as  settled  in  the  negative,  in  Trttscott  v.  King^  above  cited. 
The  demands  established  in  this  action  arose  before  the  de~ 
fendants  Barney,  Hubbard  and  Durbin  took  a  conveyance 
of  the  ptemises ;  and  I  think  they  took  the  conveyance  and 
assignment  subject  to  the  mortgages,  and  to  the  payment  of 
the  balance  reported  due  thereon  by  the  referee. 

The  judgment  should  be  affirmed. 

[OvovDAOA  Gbvebal  Tkbm,  July  2, 1861.    SacoUf  AUen^  MuOin  and  Mor- 
gan, Jnitioes  J 
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When  nnappropriated  lands  are  resold  by  the  state  engineer  and  sorreyor  for 
the  non-payment  of  the  purchase  price  under  (  4  of  1  i?.  »S».  p.  205,  and  the 
same  are  purchased  In  for  the  state  under  ^  47,  the  former  owner,  if  he  in- 
tends to  redeem,  must  avail  himself  of  the  privilege  secured  to  him  by  (  48 ; 
and  repurchase  the  same  within  three  months  thereafter. 

He  cannot  redeem  under  ^  3  of  the  act  of  1836,  {Seu,  Law*  of  1886,  p.  699,) 
for  the  reason  that  the  redemption  provided  for  in  that  section  applies  only 
to  the  case  of  the  resale  therein  mentioned ;  when  the  premises,  instead  of 
being  purchased  in  for  the  state,  are  actually  struck  off  to  a  third  person. 

The  vendee  in  possession  under  the  first  certificate  of  sale  may  be  tjecUd  at 
the  suit  of  the  subsequent  purchaser,  without  being  first  served  with  a 
notice  to  quit.  » 

Nor  does  he  hold  adversely,  as  against  the  state,  so  as  to  avoid  the  patent 
granted  to  the  subsequent  purchaser.  The  statute  (8  R.  S,  p,  80,  %  167) 
does  not  apply  to  lands  owned  by  the  state. 

THIS  cause  was  tried  before  Justice  Allen,  as  referee, 
upon  an  agreed  statement  of  the  facts,  who  reported  in 
favor  of  the  plaintiffs.  Judgment  having  bteen  entered  up, 
on  the  report  of  the  referee,  the  defendant  appealed  to  this 
court.  The  facts,  so  far  as  they  are  necessary  to  an  under- 
standing of  the  questions  decided,  are  stated  in  the  opinion 
of  the  court. 

WiUiam  H.  Oifford^  for  the  appellants. 
H.  Hortoriy  for  the  respondent. 

By  the  Court,  Morgak,  J.  This  is  an  appeal  from  a  judg- 
ment in  favor  of  the  plaintiff  in  an  action  of  ejectment 
brought  to  recover  possession  of  lot  8,  block  192  B,  of  lands 
lying  in  the  city  of  Syracuse.  The  defendant  was  in  possession 
as  the  tenant  of  Catherine  Taylor,  and  she  was  the  assignee 
of  a  certificate  of  sale  from  the  state  engineer  and  surveyor 
to  Dudley  P.  Phelps  and  George  Barnes,  dated  April  10, 1852. 
There  remaining  due  upon  this  certificate  $168.75,  with  in- 
terest for  more  than  two  years,  the  commissioners  of  the  land 
o;ffice^  on  the  2d  day  of  June,  1860,  directed  the  state  engi- 
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neer  and  surveyor  to  resell  the  lands  in  question^  under  the 
provisions  of  the  revised  statutes.  (1  E,  S,  205,  §  46.)  It 
is  pro^dded  in  §  46  that  in  case  of  such  sale  all  previous  pay- 
ments made  on  account  of  such  land  shall  be  forfeited  to  the 
people  of  this  state.  And  by  §  3,  of  the  laws  of  1836,  page 
699,  the  state  engineer  and  surveyor  is  required  to  execute 
a  certificate  of  such  resale  to  the  purchaser,  specifying  the 
terms  of  sale,  the  amount  paid  by  the  jiurchaser,  and  that  the 
lands  are  subject  to  redemption  pursuant  to  the  provisions  of 
the  said  act  of  1836 ;  and  in  case  the  premises  shall  be  re- 
deemed, as  thereinafter  provided,  the  sale  shall  be  void  and 
of  no  effect.  Section  3  of  the  act  of  1836  then  provides  that 
the  original  purchaser  «'  may  redeem  the  same  within  three 
months  after  such  sale." 

It  is  also  provided  by  1  H.  S  205,  §47,  that  whenever  the 
state  engineer  and  surveyor  shall  sell  any  lot  of  land  for  the 
purchase  moneys  due  thereon,  and  the  sum  due  for  principal 
and  interest  shall  not  be  bid  therefor,  they  shall  purchase  the 
same  for  the  state  at  the  amount  so  due,  with  the  costs  of  sale. 
And  by  §  48  they  may  sell  such  lot,  so  purchased  by  them, 
for  the  state,  "  to  any  person  who  may  apply  to  purchase  the 
same,  always  giving  a  preference  to  the  last  owner,  provided 
he  shall  apply  to  purchase  the  same  within  three  months 
after  the  sale^  for  the  amount  at  which  the  same  was  pur- 
chased for  the  state." 

The  lands  in  question  were  bid  in  by  the  state  engineer 
and  surveyor,  for  the  state,  no  one  having  bid  the  suni  due 
for  principal  and  interest  on  the  original  certificate  of  sale. 
This  was  September  6,  1859.  On  the  1st  day  of  February, 
1860,  the  state  engineer  and  surveyor  sold  the  Icmds  in  ques- 
tion to  Henry  D.  Dennison,  one  of  the  plaintiffs,  for  the  sum 
of  $215.35,  that  being  the  amount  of  the  balance  remaining 
unpaid  after  the  original  certificate.  This  was  a  cash  sale, 
and  a  patent  immediately  issued  to  Dennison.  He  after- 
wards conveyed  an  undivided  half  to  his  co-plaintiff*,  Obadiah 
W.  Candee. 
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The  original  owner,  on  the  4th  of  April,  I860,  within  three 
months  from  the  sale  to  Dennison,  but  more  than  six  months 
after  the  premises  were  hid  in  for  the  state^  attempted  to 
redeem  by  purchasing  back  the  premises  under  §  48  above 
quoted.  This  was  refused  on  the  part  of  the  state;  and 
thereupon  a  tender  was  made  to  the  state  of  the  amount  paid 
by  Dennison,  with  ten  per  cent  interest  thereon,  and  which 
tender  has  ever  since  been  kept  good.  It  is  not  stated  in  the 
evidence  that  any  offer  was  made  to  redeem  under  §§  3  and  4 
of  the  act  of  1836  above  mentioned ;  but  as  no  question  is 
made  by  the  plaintiff  in  respect  to  the  form  of  the  offer  to 
redeem,  it  may  be  assumed  that  the  original  owners  did  all 
that  was  necessary  to  redeem,  except  that  their  application  to 
redeem  was  not  in  time.  Assuming  the  resale  to  have  been 
regular,  I  think  the  original  owners  did  not  comply  with  the 
statute,  so  as  to  entitle  them  to  a  redemption. 

The  original  owner  could  not  redeem  under  the  act  of  1836, 
for  there  was  no  resale  as  contemplated  by  that  act.  The 
resale  therein  mentioned  is  where  the  premises  are  actually 
struck  off  to  a  third  person ;  in  which  case  a  certificate  is 
granted  containing  the  terms  of  sale ;  to  become  void  if  the 
original  purchaser,  his  heirs  or  assigns,  redeem  the  same  within 
three  months  after  such  resale. 

Prior  to  this  act,  if  the  premises  were  resold  to  a  third  per- 
son and  not  bid  in  for  the  benefit  of  the  state,  there  was  no 
redemption  allowed  to  the  original  purchaser  of  the  land. 
When  the  premises  are  bid  in  for  the  state,  there  is  no  ben- 
efit to  be  derived  from  the  act  of  1836.  The  original  pur- 
chaser was  already  provided  for  by  §  48  of  the  revised  statutes, 
and  that  is  all  the  benefit  secured  to  him  in  this  case. 

The  original  owner  had  a  preference,  prortrferf  he  applied 
to  purchase  the  premises  within  three  months  after  the  sale. 
This  sale  obviously  means  when  the  premises  have  been  pur- 
chased in  for  the  state.  (1  if.  8. 205,  §§  47, 8.)  As  these  three 
months  had  expired  before  application  was  made  to  redeem, 
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I  think  the  defense  is  not  sustained  upon  the  idea  of  a  re- 
demption ;  unless  there  has  been  such  an  irregularity  in  the 
proceedings  of  the  state  officers  as  to  injure  and  mislead  the 
parties  interested  in  the  redemption.  It  is  claimed  by  the 
counsel  of  the  defendant  that  the  defendant  was  entitled  to 
notice  to  quit.  If  the  case  was  between  individuals,  no  notice 
would  be  necessary ;  but  on  default  of  payment  of  any  in- 
stallment by  the  vendee  in  possession,  the  vendor  could  main- 
tain ejectment,  without  notice,  to  recover  back  the  premises. 
(21  Wend.  230.     7  Barb.  74.     20  id.  509.) 

The  statute  has  not  provided  for  giving  notice  to  the  vendee 
in  this  case ;  and  it  is  enough  to  authorize  a  resale,  that  the 
vendee  is  in  default  for  one  year  on  his  payment.  He  knows, 
or  should  know  without  actual  notice,  that  the  commissioners 
of  the  land  office  may  proceed  immediately  afterwards  to  for- 
feit his  rights  under  the  certificate  of  sale.  By  1  B.  S.  206, 
§  53,  the  commissioners  are  required  to  give  the  occupant 
notice  to  remove  from  the  premises ;  and  in  cas^  of  his  refusal, 
the  district  attorney  may  be  required  to  proceed  by  complaint 
before  the  county  judge  and  obtain  an  order  to  remove  him. 
(§  53.)  Although  this  notice  may  be  of  service  to  the  occu- 
pant, to  remind  him  that  he  is  in  default,  it  was  not  intended 
for  bis  benefit ;  nor  can  he  complain  that  he  has  not  been 
proceeded  against  under  these  provisions,  instead  of  being 
prosecuted  in  the  action  of  ejectment. 

Doubtless  the  state  officers  must  proceed  to  a  regular  sale 
of  the  premises,  before  the  original  owner  can  be  turned  out 
of  possession  by  ejectment,  when  he  offers  to  redeem.  The 
{)roceedings  here  seem  to  have  been  regular  in  all  essential 
particulars,  so  far  as  the  original  owners  have  any  interest  in 
the  questions  raised,  and  I  think  the  defendant  comes  too  late 
with  his  offer  to  repurchase  or  to  redeem  the  premises. 

The  objection  that  the  defendant  was  in  the  adverse  pos- 
session, and  therefore  the  patent  to  Dennison  was  void  by  the 
statute^  (3  B.  S.  30,  §  167,)  does  not  seem  to  be  well  found- 
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ed.    That  statute  does  not  apply  to  lands  owned  by  the  state. 
(4  Kent's  Com.  485.    Jackson  v.  OumaeVy  2  Cowen,  552.) 

Judgment  affirmed. 

[Onoxdaoa  Gkxkbal  Tsbm,  October  1, 1861.    Bacon,  AlUn,  MvUin  and 
McrgfMt  Justices.] 


PoBTEB  VS.  The  Nbw  York  Central  Bail  Boad 

Company. 

A  passenger  on  the  N.  Y.  Central  Rail  Road,  who  applies  at  the  ticket  office 
Just  in  time  to  procure  his  ticket,  and  get  on  board  of  the  train  in  safety 
before  its  actual  departure,  and  who  fails  to  procure  a  ticket  in  consequence 
of  the  temporary  absence  of  the  ticket  agent,  cannot  be  charged  an  extra 
rate  of  fare. 

The  duty  is  upoathe  rail  road  company  to  keep  the  office  open  until  the  de- 
parture of  the  train ;  and  the  good  faith  of  the  conductor  in  demanding  the 
extra  fkre,  will  not  relieve  the  company  from  the  penalty  of  extortion. 

The  conductor  must  be  regarded  as  the  agent  of  the  company,  tn  demanding 
fare  of  the  passengers,  and  as  acUng  within  the  scope  of  his  general  au- 
thority. 

It  items  the  company  will  be  liable  in  such  a  case,  although  the  conductor 
acted  contrary  to  orders. 

ACTION  to  recover  the  penalty  of  $50,  under  the  provis- 
ions of  an  act  of  the  legislature  of  this  state/  entitled 
"An  act  to  prevent  extortion  by  rail  road  companies." 
{Laws  of  1857,  p.  432.) 

The  cause  was  tried  before  Justice  Morgan  and  a  jury,  at 
the  Onondaga  circuit,  in  February,  1861.  The  defendant's 
counsel  requested  the  court  to  charge  the  jury :  (1st.)  That 
the  company  was  not  responsible  for  the  penalty,  for  the  act 
of  the  conductor  in  tcJdng  excessive  fare,  without  affirma- 
tive proof  that  they  authorized  it.  Befusal  and  exception. 
(2d.)  That  the  defendant  was  only  required,  by  statute,  to 
keep  the  ticket  office  open  for  one  hour  previous  to  the  time 
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fixed  for  the  care  to  leave  by  the  time  table.  (35.)  That  if 
the  agent  had  occasion  to  step  out  a  minute  or  two,  a  reason- 
able time,  after  an  application  for  a  ticket,  should  be  allowed, 
to  call  him. 

The  court  charged  that  if,  when  the  plaintiff  applied  for 
a  ticket,  the  ticket  drawer  was  locked  and  the  key  in  Curtis' 
pocket,  the  plaintiff  was  not  bound  to*  wait  until  Curtis  could 
be  called,  or  the  key  obtained  ;  that  in  such  a  case  the  office 
was  not  open,  within  the  meaning  of  the  statute  ;  and  that 
if  there  was  time  enough  after  the  plaintiff  applied  for  his 
ticket  to  make  the  change  and  give  him  his  ticket,  and  ena- 
ble  him  to  get  on  the  cars  with  safety  before  the  train  start- 
edj  had  the  drawer  been  unlocked,  then  the  plaintiff  was 
entitled  to  recover.  To  which  charge,  and  refusal  to  charge, 
the  defendants'  counsel  excepted. 

The  jury  having  returned  a  verdict  for  $50,  judgment 
was  perfected  thereon ;  and  the  defendant  appealed  to  this 
court. 

The  character  of  the  evidence  is  sufficiently  given  in  the 
opinion  of  the  court. 

D,  Pratt,  for  the  appellant. 

Wm.  J,  WallacCy  for  the  respondent. 

By  the  Court,  Mobqan,  J.  This  is  an  appeal  from  the 
judgment  of  the  circuit  court,  rendered  upon  the  verdict  of 
a  jury,  against  the  rail  road  company,  for  the  penalty  of  $50, 
for  a  violation  of  an  act  of  the  legislature  of  this  state,  enti- 
tled "  An  act  to  prevent  extortion  by  rail  road  companies," 
passed  March  27,  1857.  (Laws  of  1857,  p.  432.)  The  act 
provides  that  '^  any  rail  road  company  which  shall  ask  and 
receive  a  greater  rate  of  fare  than  that  allowed  by  law,  shall 
forfeit  fifty  dollare  j  which  sum  may  be  recovered,  together 
with  the  excess  so  received,  by  the  party  paying  the  same." 

The  case  shows  that  the  plaintiff  rode  on  the  defendant's 
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cars  from  Chittenango  to  Syracuse,  and  that  the  conductor 
required  him  to  pay  five  cents  more  than  the  usual  fare  ;  up- 
on the  assumption  that  the  plaintiff  had  entered  the  cars 
without  a  ticket ;  which  he  should  have  obtained  at  the 
ticket  office  in  Chittenango  before  getting  aboard.  This  ad- 
ditional sum  of  five  cents  may  be  charged  upon  the  passen- 
ger who  enters  the  cars  without  first  having  purchased  a 
ticket  for  that  purpose,  "  at  any  station  where  a  ticket  office 
is  established  and  open  ;"  and  the  New  York  Central  Bail 
Boad  Company  '^  shall  keep  the  same  open  for  the  sale  of 
tickets  at  least  one  hour  prior  to  the  departure  of  each  pas- 
eenger  train  from  such  station,"     {Laws  of  1857,  p,  488.) 

The  plaintiff  applied  at  the  office  of  the  company  at  Chit- 
tenango for  a  ticket,  and  failed  to  obtain  it.  This  was  just 
prior  to  the  departure  of  the  train  ;  and  it  was  left  to  the  jury 
to  determine  whether  there  was  time  enough  after  the  plain- 
tiff applied  for  his  ticket,  to  procure  it  and  get  aboard  the 
cars  with  safety,  before  the  actual  departure  of  the  train.  It 
must  therefore  be  assumed  that  if  the  ticket  office  had  been 
open,  the  plaintiff  could  have  procured  his  ticket  in  time  to 
enter  the  cars  with  safety,  before  their  actual  departure.  It 
also  appeared,  in  the  case,  that  the  office  had  been  kept  open 
until  within  a  few  minutes  before  the  plaintiff  applied  for  a 
ticket,  and  that  the  train  was  behind  time  ;  so  that  in  fact 
the  jury  would  have  been  authorized  to  find  that  the  office 
was  kept  open  until  the  advertised  time  for  the  departure  of 
the  train  had  expired.  It  also  appeared  that  the  plaintiff 
was  in  the  neighborhood  of  the  ticket  office,  and  had  ample 
time  to  go  for  his  ticket ;  but  that  he  waited  until  he  heard 
the  whistle  of  the  engine  of  the  approaching  train,  and  then 
went  to  the  office  for  his  ticket.  The  ticket  agent  was  ab- 
sent, but  came  in  on  the  train,  but  without  the  key  to  the 
.  drawer  ;  so  that  he  was  unable  to  supply  the  plaintiff  with  a 
ticket.  Mr.  Curtis,  who  was  in  charge  of  the  ticket  office 
in  the  absence  of  the  ticket  agent,  had  stepped  out  to  the 
train  on  its  approach,  and  had  taken  the  key  with  him. 


856  CASES  IN  THE  SUPREME  COURT. 

Porter  v.  Mew  York  Central  Rail  Road  Co. 

I  see  by  the  charge,  which  it  is  said  I  gave  to  the  jury,  that 
I  told  them  that  if  the  ticket  office  was  locked  when  the 
plaintiff  applied  for  his  ticket,  he  was  not  bound  to  wait  until 
Curtis  could  be  called  or  the  key  obtained  ;  that  in  such  case 
the  office  was  not  open,  within  the  meaning  of  the  statute. 
There  is  evidently  some  mistake  here ;  and  the  charge,  if 
made,  was  not  applicable  to  any  state  of  facts  which  the  evi- 
dence authorized ;  for  both  the  plaintiff  and  the  ticket  agent 
agree,  that  there  was  not  time  to  call  in  Curtis  and  procure 
the  ticket  before  the  departure  of  the  train.  There  might 
have  been  a  state  of  facts  shown,  which  would  have  required 
the  plaintiff  to  wait  until  Curtis  could  be  called  into  the 
ticket  office ;  and  I  very  much  question  whether  the  instruc- 
tions given  can  be  sustained,  if  the  facts  had  shown  that  the 
plaintiff  had  time  to  get  his  ticket,  even  if  he  had  to  wait  for 
Curtis  to  be  called  in.  The  exception  is  to  the  whole  charge, 
and  I  do  not  think  it  should  prevail,  unless  we  can  see  that 
the  jury  were  liable  to  be  misled  by  that  part  of  it  which  is 
objectionable.  As  no  evidence  was  given  authorizing  the 
jury  to  find  that  there  was  time  for  the  plaintiff  to  procure 
a  ticket  by  calling  in  Mr.  Curtis,  the  instructions  were  harm- 
less, and  furnish  no  reason  for  granting  a  new  trial.  The 
remainder  of  the  charge  lays  down  the  proposition  that  the 
eompany  would  be  in  default  if  the  passenger  applied  for  his 
ticket  in  time  to  procure  it  and  take  the  train  before  its  ac-- 
iwd  departure.  If  the  company  have  nobody  there  to  fur- 
nish it,  the  office  is  not  open,  within  the  meaning  of  the  statute, 
although  the  ticket  agent  had  been  in  attendance  only  a  few 
minutes  before  and  had  temporarily  left  the  office.  I  do  not 
speak  of  a  case  where  the  passenger  knows  or  has  reason  to 
expect  the  ticket  agent  back  in  time  to  furnish  the  ticket ; 
but  of  the  case  in  hand,  where  it  is  conceded  that  the  ticket 
agent  did  not  intend  to  make  an  effort  .to  open  the  office,  and 
the  plaintiff  had  no  ground  to  expect  that  a  ticket  could  have 
been  procured  in  time  for  him  to  take  the  train.  The  jury 
have  found  that  if  the  office  had  been  open  when  the  plain- 
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tiff  applied  for  his  ticket,  he  could  have  procured  it  in  time 
to  enter  the  cars  with  safety.  It  is  however  claimed  that  the 
statute  only  requires  the  ticket  office  to  be  kept  open  for  one 
hour  preceding  the  time  advertised  for  the  starting  of  the 
train ;  and  the  learned  counsel  for  the  defendant  desired  me 
so  to  instruct  the  jury.  This  instruction  was  refused,  and 
the  defendant's  counsel  excepted.  But  by  referring  to  the 
statute  it  will  be  seen  the  language  speaks  of  the  departure 
of  the  train  J  not  of  the  time  when  its  departure  is  advertised 
to  take  place.  And  this  is  the  obvious  intention  of  the  leg- 
islature. 

Although  the  New  York  Central  Bail  Boad  Company  run 
their  trains  by  time  tables  with  commendable  punctuality,  it 
is  not  an  uncommon  occurrence  for  a  train  to  be  some  min- 
utes behind  time.  Sometimes  they  meet  with  accidents  or 
obstructions,  and  do  not  make  regular  time  by  an  hour  or 
more.  It  is  not  an  unusual"^  thing,  in  such  a  case,  for  new 
passengers  to  arrive  by  other  roads,  who  are  in  time  to  takd 
the  train ;  who  would  procure  their  tickets  if  the  office  is 
kept  open  till  the  actual  departure  of  the  cars.  Shall  they 
be  subjected  to  five  cents  extra  charge  because  the  ticket  of* 
fice  has  been  closed  by  the  regular  time  advertised  for  the 
departure  of  the  train,  instead  of  the  time  of  its  actual  de- 
parture ?  In  my  opinion,  the  rail  road  company  is  required 
to  keep  its  ticket  office  open  until  the  actual  departure  of 
the  train ;  and  if  they  close  it  prior  to  that  time,  passengers 
who  afterwards  apply  for  ticketa  in  time  to  enter  the  can 
with  safety,  cannot  be  charged  the  additional  fare. 

A  point  is  made  that  the  act  of  the  conductor,  in  exacting 
this  additional  charge,  was  not  the  act  of  the  rail  road  com- 
pany. But  I  think  it  is  too  plain  for  argument,  that  the 
"  conductor,  in  exacting  fare  of  passengers,  must  be  regarded 
as  the  agent  of  the  company,  and  acting  within  the  scope  of 
his  general  authority.  And  that  the  company  would  be  lia- 
ble in  such  a  case,  although  the  conductor  aeted  oontrarj  to 
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orders.     (Philadelphia  and  Beading  Bail  Boad  Company 
V.  Derby,  14  How.  U.  S.  Bep,  468.) 

It  is  no  excuse  to  the  conductor  that  he  was  mistaken^  and 
demanded  the  extra  fare  under  the  belief  that  the  ticket  of- 
fice at  Chittenango  was  open,  and  that  the  plaintiff  had 
omitted  to  apply  for  his  ticket.  The  duty  is  upon  the  rail 
road  company  to  keep  the  ticket  office  open  until  the  depart* 
ure  of  tho  train ;  and  the  good  faith  of  the  conductor,  in  de- 
manding the  extra  fare,  will  not  relieve  the  company  from 
the  penalty.  This  would,  in  effect,  allow  the  company  to 
take  advantage  of  their  own  neglect,  to  relieve  themselves 
from  its  consequences. 

If  my  brethren  concur  with  me  in  the  opinion  that  there 
was  no  evidence  given  or  claim  made,  that  the  plaintiff  could 
have  waited  for  Curtis  to  be  called  in,  in  time  to  get  a  ticket ; 
and  that  there  was  no  such  opportunity  offered  to  him  on  the 
occasion ;  then  I  think  the  exceptions  should  be  overruled, 
and  a  new  trial  denied. 

Judgment  affirmed. 

» 

[Onondaga  Gbnbbal  Tbbx,  October  1, 1861.    AUen,  MuUtn  and  Morgan, 
Justices.] 


MuNRO  V8.  Potter,  impleaded  with  Thorn. 

When  one  who  is  principal  in  a  joint  and  several  note,  makes  a  payment  of 
interest  at  the  request  of  the  other  joint  maker,  and  it  is  indorsed  on  the 
note,  snch  payment  is  evidence  of  a  new  promise,  by  both  makers,  suffi- 
cient to  take  the  case  out  of  the  statute  of  limitations. 

If,  upon  the  undisputed  facts  of  the  case,  the  decision  at  the  circuit  is  right, 
a  new  trial  will  not  be  granted,  because  the  judge  gave  the  wrong  reason 
for  it. 

li  $eemif  that  when  the  surety  in  a  joint  and  several  note  receives  the  money 
of  the  principal  and  sends  it  to  the  holder  of  the  note,  with  directions  to 
have  it  properly  indorsed,  and  it  is  indorsed  accordingly,  he  cannot  relieve 
himself  from  the  consequences  of  the  indorsement,  by  assuming  to  act  as 
an  agent  merely.    Per  Moboav,  J. 
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THIS  action  was  upon  a  promissory  note  of  the  defendants 
for  02000,  dated  October  20, 1853,  payable  to  the  plain- 
tiff or  bearer,  on  demand.  It  was  for  money  borrowed  by 
Thorn.  Potter  appeared  and  set  up  the  statute  of  limita- 
tions. There  appeared,  among  others,  the  following  indorse- 
ments : 

'^  $140.  Beceived  the  interest  on  this  note  up  to  October 
20,  1857. 

$200.  Beceived  on  the  within  note  $200.  October  8, 
1858. 

Bec'd  May  3,  1859,  of  the  assignees  of  0.  Thorn,  the  sec- 
ond dividend  on  within,  it  being  $202.91." 

In  the  fall  of  1857,  the  three  last  years'  interest  upon  the 
note  remaining  unpaid,  the  plaintiff  called  upon  Potter  for 
it,  and  he  said  he  would  see  Thorn,  and  the  interest  should 
be  paid.  Potter  accordingly  applied  to  Thorn  to  pay  the  in- 
terest, and  Thorn  thereupon  paid  it,  and  it  was  indorsed  up-^ 
on  the  note. 

Thorn,  prior  to  October,  1858,  made  a  general  assignment 
of  his  property  to  one  Talcott,  for  the  benefit  of  his  creditors. 
A  dividend  was  made,  and  Talcott  had  in  his  hands  $202.92, 
to  be  paid  upon  this  note.  Thorn  requested  Potter  to  take 
it  to  the  plaintiff.  Potter,  after  some  hesitation,  consented, 
took  it  and  sent  $200  of  it  by  one  Kidder  to  the  plaintiff, 
with  directions  to  have  it  indorsed  on  the  note,  and  it  was 
indorsed  accordingly. 

When  the  evidence  was  closed,  the  defendants'  counsel  de- 
sired the  court  to  submit  the  question  of  fact  to  the  jury, 
whether  Potter  paid  the  money  on  the  note  on  his  own  ac- 
count, or  as  the  «^nt  of  Thorn's  assignee ;  and  whether 
Munro  received  it  from  him  as  such  agent.  The  court  de- 
clined, and  held  that  upon  the  facts  of  this  case,  there  was 
no  question  for  the  jury ;  "  and  that  the  payment  and  in- 
dorsement upon  the  note,  under  the  circumstanceis,  was  suf- 
ficient to  take  the  case  out  of  the  statute  6i  limitations." 
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The  jury  found  a  verdict  for  the  amount  due  on  the  note, 
upon  which  judgment  was  entered.  The  defendant  Potter 
having  excepted  to  the  deciaion,  appealed  to  this  court. 

2>.  Fratty  for  the  appellant 

Charles  Andrews y  for  the  respondent. 

MoRaAN,  J.  I  told  the' jury  in  this  case,  that  there  was 
no  question  of  fact  for  them  to  decide ;  but  that  the  pay- 
ments and  indorsements  on  the  note,  under  the  circumstances, 
were  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions, as  to  Potter. 

The  counsel  for  the  appellant  desired  me  to  submit  to  the 
jury  the  question,  whether  the  last  payment  of  interest  was 
by  Potter,  on  his  own  account,  or  as  the  agent  of  Thorn. 

This  I  declined.  The  case  as  settled  leaves  it  in  some 
doubt  whether  I  did  not  direct  a  verdict  upon  the  sole  ground 
of  the  last  payment,  and  not  generally  upon  the  £Eu;t8  of  the 
case  as  to  the  payments  in  question. 

It  must  be  admitted  that  the  pajonent  of  interest  in  the  fall 
of  1857,  was  made  at  the  request  of  Potter  ;  and  that  within 
the  principles  of  the  case  of  Wimhell  v.  Hicks,  (18  N.  T. 
Sep.  558,)  this  circumstance  was  sufficient  to  keep  the  note 
alive  as  to  him,  without  regard  to  the  payment  of  1858. 

It  does  not  appear  from  the  statement  of  the  case  what 
disposition  was  made  of  the  evidence  in  regard  to  this  pay- 
ment of  1857.  Some  question  was  started  in  regard  to  the 
last  pajnnent,  and  that  appears  in  the  exceptions.  There  was 
no  dispute  as  to  the  fact  that  Potter  requested  Thorn  to  pay 
the  interest,  in  1857.  If  the  decision  had  been  put  distinctly 
upon  the  payment  of  1857,  there  would  be  no  doubt  of  its 
correctness. 

It  is  the  business  of  the  party  who  takes  exceptions  to  show 
that  the  decision  is  wrong.  It  is  not  enough  that  he  succeeds 
in  mystifying  it,  by  adopting  language  which  subjects  the 
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judge  to  the  suspicion  that  he  did  not  understand  the  safest 
ground  on  which  to  place  it.  It  is  enough  that  the  decision 
is  right  upon  the  undisputed  facts  of  the  case,  whether  the 
reason  given  is  true  or  false.  A  new  trial  in  such  a  case 
would  do  no  good  ;  but  on  the  contrary,  would  subject  the 
parties  to  an  expensive  litigation,  to  correct  a  theoretical  er- 
ror, whidi  was  not  at  all  important  to  a  correct  decision  of 
the  questions  involved.  It  would  be  sufScient,  however,  to 
induce  this  court  to  grant  a  new  trial,  if  the  case  showed  that 
the  defendant  had  any  way  by  which  he  could  have  avoided 
the  result,  if  the  true  ground  of  the  decision  had  been  men- 
tioned by  the  judge.  But  here  the  evidence  was  closed  ;  and 
it  would  be  the  merest  speculation  to  suppose  that  the  cir- 
cumstances of  the  payment  of  interest  in  1857,  could  have 
been  altered  at  that  stage  of  tiie  trial.  It  is  not  even  sug- 
gested on  the  argument  that  there  was  any  way  to  overcome 
the  effect  of  that  payment. 

If  the  court,  however,  should  come  to  the  conclusion  that 
the  decision  is  based  solely  upon  the  pajrment  of  interest  on 
the  note  in  1858 ;  and  that  the  defendant's  counsel  might 
have  overcome  the  effect  of  the  evidence  as  to  the  prior  pay- 
ment ;  then  I  think  we  are  required  to  look  into  the  facts, 
as  to  the  payment  of  1858,  and  Potter's  admitted  connection 
with  it ;  and  if  we  can  see  that  the  jury  could  fairly  give  it 
such  an  interpretation  as  would  relieve  Potter  from  liability, 
that  a  new  trial  ought  to  be  granted. 

The  instruction  asked  for  was,  that  if  Potter  was  the  agent 
of  Thorn's  assignee  in  making  this  last  payment,  he  did  not 
thereby  make  himself  responsible  for  its  legal  effect  upon  the 
party  who  furnished  the  funds.  The  proposition  is,  that  one 
joint  maker  of  a  note  may  become  the  agent  of  the  other  in 
making  a  payment,  without  personal  liability  as  to  himself. 
If  he  does  it  as  agent  of  the  other  joint  maker,  he  does  not^ 
it  is  said,  do  it  himself.  It  is  admitted  that  he  has  an  inter- 
est in  the  pajrment.  If  the  note  is  not  outlawed,  the  pay- 
ment results  to  the  benefit  of  both  parties.    At  the  time  this 
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last  payment  was  made,  Potter  was  still  liable  on  the  note  ; 
and  he  had  therefore  an  agency  coupled  with  an  interest. 
This  interest  was  a  stronger  legal  motive  to  his  action  than 
his  responsibility  as  a  mere  agent.  He  participated  in  the 
act  of  payment,  where  he  had  an  interest  sufficiently  strong 
to  account  for  his  conduct,  without  clothing  him  with  a  na- 
ked agency.  Can  he  now  say  that  he  did  not  participate  in 
the  act  of  pajonent,  except  as  a  mere  naked  agent  of  the  other 
joint  maker  ?  Certainly  he  did  nothing  at  the  time  to  repu- 
diate his  connection  with  the  matter,  or  avoid  the  effect  of 
the  payment  in  question. 

He  knew  that  the  principal  was  about  to  make  a  payment 
on  the  note  which  would  benefit  him,  and  revive  it  as  against 
both  parties,  if  they  both  participated  in  it.  Potter  now 
says,  ^'  I  did  not  participate  in  it  because  I  had  any  interest 
in  it,  but  as  the  mere  agent  or  messenger  of  the  other  party. 
If  the  note  does  not  outlaw  as  to  me,  before  suit,  I  get  the 
benefit  of  it :  if  it  does,  I  repudiate  the  payment,  and  claim 
the  benefit  of  the  statute  of  limitations." 

To  my  mind  there  is  something  inconsistent  in  the  two 
characters.  Men  are  supposed  to  consult  their  interests; 
and  when  it  is  for  the  pecuniary  interest  of  a  man  that  a  pay- 
ment should  be  made  by  the  principal  debtor,  and  he  con- 
sents to  take  the  money  and  see  to  its  application,  the  law 
will  not  allow  him  to  assume  that  he  did  the  act  gratuitous- 
ly, and  not  in  obedience  to  his  pecuniary  interest.  He  can- 
not, in  my  opinion,  afterwards  caU  it  a  mere  gratuitous  act, 
without  expectation  of  benefit  to  himself,  because  it  happens 
in  the  course  of  time  that  it  wiU  turn  out  to  his  advantage 
to  give  it  that  construction.  The  law  implies  a  new  promise 
to  pay  a  debt,  barred  by  the  statute  of  limitations,  from  a 
mere  acknowledgment  of  a  subsisting  obligation.  That  ac- 
knowledgment is  sufficiently  evidenced  by  the  payment,  and 
indorsement  of  the  payment  on  the  obligation.  If  a  surety 
requests  the  principal  to  make  a  payment  of  the  interest  on 
the  obligation,  and  it  is  accordingly  made  and  indorsed,  the 
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act  is  tegarded  as  the  acknoTvledgment  of  both  parties.    (  Win- 
chell  V.  Hicks,  18  N.  Y.  Rep.  558.) 

Formerly,  the  law  imputed  the  act  of  payment  by  one  joint 
obligor  as  the  act  of  both  parties,  on  the  ground  of  a  sup- 
posed agency  between  them.  It  is  now  held  tliat  no  such 
agency  exists,  {see  cases  cited  by  Judge  Allen  in  Winchell 
v.  Hicks,  above  ;)  and  it  simply  follows  that  one  joint  maker 
cannot  bind  the  other  by  such  an  acknowledgment,  without 
his  consent.  But  it  has  not  been  held  that  the  other  joint 
maker  is  not  bound,  when  he  knows  of  and  assents  to  the 
payment.  If  he  requests  it,  he  is  bound,  as  was  decided  in 
the  case  above  cited.  And  I  think  it  follows  that  he  is 
equally  bound  if  he  knows  of  it  at  the  time,  and  does  any  act 
whatever  to  facilitate  it. 

In  this  case,  the^act  was  done  for  the  benefit  of  Potter,  as 
well  as  the  principal ;  for  the  note  was  not  then  barred  by  the 
statute.  Potter  knew  of  it,  took  the  money  to  the  holder  of 
the  note,  and  had  it  properly  indorsed  as  so  much  paid  by 
the  principal;  whose  duty  it  was  to  make  the  payment. 
Grant  that  he  was  an  agent ;  that  does  not  relieve  him  from 
the  knowledge  and  approval  of  an  act  done  by  the  principal 
for  his  benefit.  He  was  an  agent,  and  more  too.  He  had 
an  interest  and  was  competent,  although  acting  as  an  agent, 
to  approve  and  ratify  the  act  in  question,  as  having  been 
done  for  his  benefit,  as  well  as  that  of  the  principal. 

In  my  opinion,  therefore,  he  was  bound  by  the  acknowl- 
edgment which  the  act  indicated  ;  and  which  he  participated 
in,  and  approved  of,  at  the  time  it  was  done.  As  the  act  was 
done  for  his  benefit,  it  will  be  assumed  that  he  approved 
of  it. 

For  these  reasons,  I  think  a  new  trial  should  be  denied, 
even  if  the  court  come  to  the  conclusion  that  the  decision 
must  rest  upon  the  effect  of  the  evidence  of  the  payment 
of  1858. 
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Bacon,  Allen  and  Mullin,  justices,  concurred  upon  the 
first  ground  taken  ;  but  without  expressing  any  opinion  up- 
on the  last  proposition. 

New  trial  denied. 

[OvoKDAOA  Obubbal  Tbem,  October  1,  1861.    Bacon,  AU^,  MuUin  tad 
Morgan,  Juitices.] 


FoBD  V8.  Johnson  and  Babbett. 

A  1hr$$h%nff  nuiehine  is  not  exempt  from  lery  and  sale  od  execution,  under 
the  act  of  April  11, 1842,  to  extend  the  exemption  of  household  fhmiture 
and  working  tools  fh>ra  distress  for  rent,  and  sale  under  execution. 

EXCEPTIONS  ordered  to  be  heard  at  general  term,  in 
the  first  instance. 

McKay  dk  Famam^  for  the  plaintiff. 

Comstock  (t  Healyy  for  the  defendants. 

By  the  Court,  Davis,  J.  The  only  question  in  this  case, 
is  whether  a  threshing  machine  is  exempt  from  levy  and  sale 
on  execution,  under  chap.  157  of  the  laws  of  1842,  as  amend- 
ed by  chap.  134  of  the  laws  of  1859.  (a)  That  statute  ex- 
empts from  such  sale  ^^  necessary  household  furniture  and 
working  tools  and  team  owned  by  any  person  being  a  house* 
holder,  or  having  a  family  for  which  he  provides,  to  the  value 
of  not  exceeding  two  hundred  and  fifty  dollars." 

The  plaintiff's  threshing  machine  was  seized,  with  certain 
other  property,  by  the  defendants,  on  execution,  and  this  ac- 
tion was  brought  to  recover  the  value  of  the  property  taken. 
The  court  charged  that  the  threshing  machine  was  not  ex- 

(a)  Lam  of  1842,  p,  198 ;  Law$  ef  1869,  p,  848. 
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empt ;  to  which  charge  the  plaintiff  duly  excepted.  The 
plaintiff  had  a  verdict  for  the  value  of  certain  other  articles 
of  property ;  but  under  the  charge,  the  jury  excluded  the 
value  of  the  machine. 

Jt  was  proved  on  the  trial  ^^  that  said  threshing  machine 
was  five  rods  long  from  one  end  to  the  other,  and  was  pro- 
pelled by  horse  power,  and  it  required  eight  or  ten  horses, 
and  the  power  of  that  number  to  use  or  operate  the  said 
machine ;  and  that  it  required  ten  men  to  attend  the  said 
machine,  and  to  conduct  and  manage  the  same  when  in 
operation." 

It  is  insisted  by  the  plaintiff  that  this  threshing  machine 
is  a  ^'  working  tool,"  within  the  definition  of  that  term  as 
used  by  the  act  of  1842.  That  act  has  received  a  liberal  con- 
struction from  the  courts.  The  word  team  has  been  held  to 
embrace  a  buggy  wagon  or  gig  used  by  a  physician  in  his 
practice  ;  a  horse  and  c^rt  used  by  a  carman  in  his  business ; 
a  single  harness  necessary  in  the  business  of  the  owner  ;  and 
the  single  horse  of  a  physician.  (  Wheeler  v.  Cropaey,  5  How. 
288.  Lockwood  v.  Younglove,  27  Barb,  505.  Eastman  v. 
Caswell,  8  How,  75.  Harthouse  v.  Bikers,  1  Duer,  606. 
Hutchinson  v,  Chamberlvn,  11  Leg,  Obs,  250.)  And  it  is 
undoubtedly  the  duty  of  the  court,  since  these  acts  "  concern 
the  public  good,"  to  give  them  an  enlarged  and  liberal  con- 
struction.    {Carpenter  v.  Herrington,  25  Wend,  370.) 

I  have  examined  the  question  involved  in  this  case  in  the 
spirit  of  the  rule  laid  down  by  the  courts  in  the  several  cases 
cited,  but  have  been  unable  to  bring  my  mind  to  the  convic- 
tion that  the  complicated  machine,  described  in  the  case,  is 
within  the  most  liberal  definition  of  the  words  ^^  working 
tools  ;"  or  that  the  legislature  intended  those  words  should 
have  a  signification  broad  enough  to  cover  it.  The  common 
understanding  of  those  words  would  never  embrace  such  a 
machine.  If  the  plaintiff  were  to  sell  to  another  all  his  work- 
ing tools,  by  that  description,  it  would  not  be  thought  by 
him  or  {he  purchaser  that  it  included  his  threshing  machine. 
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The  word  "  tool"  is  never  applied  to  such  a  machine.  No 
lexicographer  can  he  found  who  gives  such  a  signification  to 
the  word,  or  defines  it  in  any  way  that  would  justify  its  use 
in  that  sense.  The  courts,  so  far  as  I  am  ahle  to  find,  have 
not  enlarged  the  sense  of  those  terms  sufficiently  to  include 
the  machine  in  question. 

In  Buckingham  v.  Billings^  (13  Mass,  B.  82,)  it  was  held 
that  a  printing  press  was  not  a  tool^  and  therefore  not  exempt 
under  the  statute  of  that  state,  which  provided  ^^  that  the 
tools  of  any  dehtor,  necessary  for  his  trade  or  occupation, 
shall  be  altogether  exempted  from  attachment  and  execution." 

In  Danforth  v.  Woodward^  (10  Pick.  423,)  it  was  held 
that  printing  types  and  forms  were  not  tools,  and  were  not 
exempt  from  attachment ;  and  Wilde,  J.  said :  "  The  word 
tool  is  not  understood,  either  in  its  strict  meaning  or  popular 
iise,  as  designating  complicated  machinery,  which,  in  order  to 
produce  any  useful  effect,  must  be  worked  by  combining  dis- 
tinct parts,  or  separate  pieces,  the  aid  of  more  hands  than 
one  being  necessary  to  perform  the  operation." 

In  Kilburn  v.  Deming,  (2  Verm,  B.  404,)  it  was  held  that 
a  portable  machine  called  a  "  Billy  and  Jenny,"  used  for 
spinning  and  manufacturing  cloth,  was  not  a  tool,  and  not 
exempt. 

In  Bachelder  v.  Shapleigh,  (1  Fair/.  135,)  a  mill  saw  was 
held  not  to  be  a  tool.  "  It  is  not,"  said  the  court,  "  an  in- 
strument worked  by  hand,  or  by  muscular  power,  but  part 
of  a  mill  propelled  by  water." 

In  the  case  at  bar,  the  machine  required  '^  a  horse  power," 
and  the  use  of  eight  or  ten  horses  and  ten  men,  for  its  pro- 
pulsion. Without  all  these  it  could  be  applied  to  no  prac- 
tical use,  and  would  be  valueless  as  a  means  to  provide  for 
the  support  of  the  plaintiff's  family. 

It  may  be  very  proper  for  the  legislature  to  extend  the  ex- 
emption laws  so  far  as  to  exempt  machinery  used,  as  this  was, 
in  the  ordinary  avocations  of  life  ;  but  that  question  is  for 
them  to  determine.    Under  the  present  laws  of  the  state^  I 
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feel  bound  to  hold  that  the  statute  is  not  broad  enough  to 
exempt  the  property  in  question. 

The  motion  for  a  new  trial  should  be  denied,  with  costs, 
and  judgment  ordered  on  the  present  verdict,  for  the  plaintiff 

[Ebib  Gbkbral  Tbbm,  February  11,  1861.    Marvin,  Jkm$  and  Ororer, 
Justices.]  ' 
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To  prevent  a  recoTery  for  a  breach  of  warranty  npon  the  sale  of  property,  on 
the  ground  that  the  defects  existed,  and  were  visible,  at  the  time  of  the  sale, 
it  most  be  shown  that  the  defects  were  such  as  could  be  discerned  by  an  or- 
dinary observer  examining  the  property  with  the  view  of  trading  for  it,  and 
were  such  as  not  to  require  skill  to  detect  them. 

\7here,  on  the  trial  of  such  an  actiob  in  a  justice's  court,  the  question  whether 
the  defects  complained  of  were  visible  at  the  time  of  the  trade,  so  as  to  take 
them  out  of  the  operation  of  the  warranty,  is  before  the  Justice,  and  is  pass- 
ed upon  by  him,  his  finding  is  conclusive. 

The  question  whether  the  defects  were  visible,  and  therefore  not  reached  by 
the  warranty,  is  not  on&  of  law  merely,  but  is,  it  seems,  a  mixed  question 
of  law  and  fact ;  and  is  therefore,  so  far  as  the  fact  is  involved,  within  the 
rule  that  forbids  the  reversal  of  the  judgment  of  a  Justice,  rendered  on  con- 
flicting evidence. 

THIS  action  was  for  a  breach  of  warranty  upon  the  sale  of 
a  span  of  horses.  It  was  brought  before  L.  Wells,  a  jus- 
tice of  the  peace  of  Onondaga  county.  The  complaint  al- 
leged that  the  defendant  warranted  that  the  horses  were  sound 
and  right  every  way,  except  that  one  had  a  blemish  on  his 
nose  and  the  other  was  a  stallion ;  but  that  they  were  not 
sound,  and  were  ringboned  and  had  the  heaves.  The  answer 
denied  each  allegation  in  the  complaint.  The  cause  was  tried 
on  the  14th  of  July,  1858,  before  the  justice,  without  a  jury, 
and  on  the  17th  of  July  he  rendered  a  judgment  in  favor  of 
the  appellant  for  070  damages^  and  $2.54  costs.    From  this 
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judgment  the  defendant  appealed  to  the  county  court  of 
Onondaga  county,  and  that  court  reversed  the  same,  with 
costs.  The  decision  of  the  county  court  was  put  upon  the 
ground  that  the  evidence  showed  that  the  defect,  of  the  ring- 
bone, was  visible  to  the  eye,  and  therefore  a  general  warranty 
would  not  apply  to  the  defect. 

From  the  decision  of  the  county  court  the  plaintiff  appeal^ 
ed  to  this  court. 

L.  Birdseytj  for  the  appellant  I.  There  was  an  express 
warranty  entered  into  by  the  defendant.  The  justice  has  so 
found  upon  testimony  which  was  conflicting.  His  finding 
cannot  be  disturbed  upon  appeal.  {Pozzoni  v.  Henderson^ 
2  E.  D,  Smith,  146.  Biglow  v.  Sanders,  22  Barb,  147. 
Wiley  V.  Slater,  Id.  506.  Cook  v.  Moseley,  13  Wend.  277. 
And  the  authorities  cited  in  these  several  cases.) 

II.  The  justice  also  found  that  the  warranty  of  soundness 
was  broken,  and  that  the  plaintiff  was  entitled  to  recover  the 
damages  he  sustained  thereby.  The  finding  and  decision  up- 
on this  point  is  abundantly  sustained  by  the  evidence^  and 
cannot  be  reviewed  upon  appeal.     {See  same  cases.) 

III.  There  was  evidence  sufficient  to  warrant  the  justice 
in  finding  that  one  of  the  horses  had  the  heaves  at  the  time 
of  the  sale.  The  plaintiff  discovered  them  in  less  than  a 
week  after  the  sale.  Another  witness  (Coulter)  thought  he 
discovered  them  on  the  day  of  the  sale.  'The  disease  cer- 
tainly exhibited  itself  so  soon  after  the  sale,  and  in  so  mark- 
ed a  manner,  as  to  warrant  the  justice  in  finding,  as  a  fact, 
that  it  actually  existed  at  the  time  the  bargain  was  made. 
And  this  court  must  intend  that  the  justice  so  found. 

IV.  It  cannot  be  claimed  that  this  disease  was  so  plainly 
visible  and  patent  as  not  to  be  covered  by  the  warranty.  It 
will  not  be  pretended  that  any  decided  case,  or  other  legal 
authority  exists,  showing  the  heaves  in  a  horse  to  be  in  all 
cases  a  visible  and  patent  defect.  Proof  was  required  to  show 
that  they  were  so  in  this  case.    No  such  proof  exists  here. 
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The  defendant  swears,  "  I  did  not  know  that  either  of  the 
horses  had  the  heaves  before  the  sale ;  had  seen  no  indication 
of  it."  The  plaintiff  did  not  discover  them  till  four  or  five 
days  after  the  sale.  And  the  strongest  proof  on  this  point  is 
that  the  disease  could  be  detected  at  the  time  of  the  sale,  in 
riding  after  the  diseased  horse,  or  by  hearing  him  breathe, 
(that  is,  doubtless,  by  one  skilled  in  horses,  or  familiar  with 
their  diseases,  by  listening  closely  or  attentively  to  his  breath- 
ing, after  he  had  been  driven.)  '  It  therefore  does  not  appear 
that  the  disease  was  sufficiently  marked,  or  had  progressed 
far  enough  to  be  visible  to  the  eye,  ^  or  discernible  by  the  ear, 
until  the  horse  had  been  driven.  Hence  it  was  a  latent  de- 
feet  J  which  the  purchaser  could  not  discover  upon  a  bare 
inspection ;  and  it  would  be  covered  by  the  warranty  of  sound- 
ness. For  aught  that  appears  upon  the  justice's  return,  his 
judgment  may  have  been  based*  on  an  actual  finding,  as  a 
matter  of  fact,  that  one  of  the  horses  had  the  ^^  heaves"  at 
the  time  of  the  saie^  and  that  the  warranty  was  thereby 
broken,  and  that  the  damages  awarded  by  the  judgment  were 
the  result  of  that  breach.  As  the  proof  abundantly  justifies 
such  finding,  the  judgment  was  erroneously  reversed. 

V.  The  county  judge  reversed  the  judgment  solely  because, 
in  his  judgment y  the  whole  evidence « showed  that  the  defect 
of  the  ringbones  alone  was  visible  to  the  eye,  and  therefore  a 
general  warranty  would  not  apply  to  such  a  defect.  The  re- 
versal was  erroneous.  For  it  was  the  province  of  the  justice 
in  the  court  below  to  decide  whether  the  defect  was  or  was 
not  plainly  visible.  The  judgment  as  rendered  includes  a 
finding  that  it  was  not  so.  There  was  evidence  on  both  sides 
of  this  question.  The  plaintiff  says  he  did  not  discover  the 
defects  till  they  were  pointed  out  to  him.  According  to  the 
authorities  cited  under  point  I*  this  finding  could  not  be  dis;- 
turbed  on  appeal.  The  case  then  becomes  precisely  like  that 
oi  Butterfield  r.  Burroughs^  (1  8alk.  211.  And  see  this 
case  as  cited  in  Gomyn's  Dig,  238,  tit.  Action  upon  the  Case 
for  a  JDeceitj  A  11 ;  also  in  3  Black.  Com.  165^  book  3, 

Vox,.  XXXIV.  24 
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chap.  9,  8uh,fin.;  and  in  2  Phil.  Ev.  104 ;  and  in  Chit  on 
Cont.  456,  6th  Am.  ed.)  In  that  case  the  warranty  was  that 
the  horse  was  sound  ;  whereas  he  had  but  one  eye.  Verdict 
for  plaintiff.  In  an'est  of  judgment,  it  was  objected  that  the 
want  of  an  eye  is  a  visible  thing,  whereas  the  warranty  ex- 
tends only  to  secret  infirmities.  It  was  held  that  the  war- 
ranty was  broken,  if  the  malady  by  possibility  was  not 
visible.  For  perhaps  it  was  not  discerned,  and  it  shall  be 
intended  that  it  was  not,  after  a  verdict  for  the  plaintiff. 
And  see  Margetson  v  Wright,  (8  Bing,  454 ;  1  Moore  <fe  8. 
622,  8.  C.;)  also  8.  C.  at  first  trial,  (7  Bing.  603  \  5  M.  (k 
P.  606,  8.  C.;)  also  Liddard  v.  Kain,  {2  Bing.  183;  9 
Moore,  356,  8.  C.;)  Shepherd  v.  Kain,  (5  B.  dt  Aid.  240.) 

VI.  In  other  words,  wherever  the  defects,  though  they 
seem  to  be  plainly  visible  to  the  purchaser,  are  yet  such  that 
their  discernment  is  a  matter  of  skill,  there  the  purchaser 
has  a  right  to  rely  upon  the  warranty,  and  the  action  will  lie. 
(8ee  2  Steph.  N.  P.  1290,  tit.  Deceit ;  1  Vin.  Abr.  680,  tits. 
Actions,  Case,  Deceit,  pi.  14;  Chit,  on  Cont.  456,  6th  Am. 
ed.;  2  Phil.  Ev.  104,  note  b;  Pars.  Mer.  Law,  57;  1  Par. 
on  Cont.  459,  note  i;  1  Com.  Dig.  238,  tit.  Action  on  Case 
for  Deceit,  A  11,  pi.  18,  and  E  4,  and  note  a;  Cowen's  Tr. 
4th  ed.  §  253.)  In  this  case  it  is  obvious  that  skill  and  fa- 
miliarity with  the  treatment  and  use  of  horses  was  required, 
to  enable  the  purchaser  to  detect  the  presence  of  ringbones. 
It  is  not  every  swelling  on  the  limbs  t)f  a  horse  that  is  evi- 
dence of  ringbones.  Doolett  says :  "A  detector  of  ringbones 
might  see  them  across  this  room."  "  They  were  not  large." 
And  Coulter  did  not  discover  any  ringbone  when  he  went 
with  plaintiff  to  Frost's  house,  a  few  days  before  the  sale. 
The  other  disease,  the  heaves,  was  certainly  to  be  discovered 
only  by  skill,  and  by  a  careful  watching  for  its  symptoms  af- 
ter the  horse  had  been  driven, 

VII.  The  error  of  reversing  the  judgment  of  the  justice  on 
the  ground  taken  by  the  county  judge,  becomes  palpable 
when  the  precise  terms  of  the  rule  of  law  in  regard  to  except- 
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ing  visible  defects  from  a  general  warranty  are  adverted  to. 
All  the  authorities  make  the  senses  of  the  purchaser  the  test 
whether  the  defect  be  or  be  not  plainly  visible.  And  many 
make  the  fact  whether  he  did  or  did  not  actually  know  of  the 
defect  at  the  time  of  the  sale,  the  criterion.  In  every  case 
put,  the  defect  instanced  is  not  merely  visible,  but  palpable ; 
one  that  cannot  escape  notice.  Thus  in  2  Chitty's  PL  280, 
note  g,  tit.  Declarations  on  Warranties ^  7th  Amer.  erf.,  the 
rule  is  thus  stated  :  "  A  general  warranty  will  not  extend 
to  guard  against  defects  that  are  plain  and  obvious  to  the 
senses  of  the  purchaser  ;  as  if  a  horse  be  warranted  perfect^ 
and  wants  a  tail  or  an  ear!*  "  A  general  warranty  does  not 
extend  to  defects  which  are  known  to  the  purchaser,  or 
which  are  open  to  inspection  and  observation,  unless  the  pur- 
chaser is  at  the  time  unable  to  discover  them  readily,  and 
relies  rather  upon  the  knowledge  and  warranty  of  the  sel- 
ler." (Parson's  Merc.  Law,  57.  And  see  Dyer  v.  Har- 
grave,  10  Vesey,  jun.  506,  7 ;  Schuyler  v.  Buss,  2  Caines, 
202;  7  Dane's  Abr.  562,  ch.  225,  art.  11,  §  1;  2  Kenfs 
Com.  484,  8th  ed. ;  and  see  the  other  authorities  cited  un- 
der 8th  point.) 

VIII.  But  the  decision  of  the  county  judge  is  directly 
opposed  to  a  uniform  current  of  authorities.  It  has  been 
held  from  the  earliest  times  to  the  present,  that  if  the  pur- 
chaser was  blind,  he  was  at  liberty  to  avail  himself  of  the 
general  warranty,  however  palpable  the  defect  might  be  to 
others.  Thus,  in  3  Black.  Com.  165,  "  A  general  warranty 
will  not  extend  to  guard  against  defects  that  are  plainly  and 
obviously  the  object  of  one's  senses ;  as  if  a  horse  be  war- 
ranted perfect,  and  wants  either  a  tail  or  an  ear ;  unless  the 
buyer  in  this  case  be  blind."  To  the  same  point  is  1  Sel- 
wyn's  Nisi  Priua,  by  Wheaton,  536,  note  b,  4th  Am.  ed., 
p.  645,  note  b,  in  7th  Lon.  ed. ;  also  2  Starkie's  Ev.  905, 
tit  Warranty,  Breach,  5th  Phila.  ed.  1834 ;  and  15  Peter- 
dorf's  Ab.  374,  tit.  Warranty,  note  b.)  So,  in  Story^^  ^r^'^'"\ 
Saies,  §  354,  "  A  general  warranty  is  not  understood  D^  e^  *^ '  *  *  •'^2}  x\^ 
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tend  to  patent  defects  which  are  apparent  upon  careless  in- 
spectioriy  or  to  defects  which  are  at  the  time  known  to  the 
buyer.  If,  however,  the  vendee  did  actually  neglect  to  ex- 
amine, and  were  unaware  of  the  defect,  or  were  physically 
unable  to  perceive  it  from  blindness,  the  seller  would  be 
bound  to  the  full  exent  of  his  warranty,  although  the  defect 
were  patent."  To  the  same  effect  is  Story  on  Cent.  §  830, 
2d  ed.  The  authorities  cited  by  Story  for  these  positions 
fully  sustain  them.  They  are,  Butterfield  v.  Burroughs, 
1  Salk.  211,  3  BL  Com,  165,  Viner's  Abr.  and  Bro.  Abr,, 
Deceit,  pt  2,  citing  11  ^.  4,  6.  In  the  Year  Book,  part  9, 
Anno  11  Edward  4,/ol,  6  b,  case  10,  title  Deceit,  (sub  Jin.) 
Brian,  J.  says,  in  perhaps  the  earliest  case  establishing  the 
exception  to  a  general  warranty  where  the  defect  is  patent, 
'^  If  he  that  bought  in  that  case  had  been  blind,  he  would 
have  had  the  action  of  deceit."  To  the  same  effect  is  Brooke's 
Abr.  fol.  233,  title  Deceit,  pt.  29,  citing  the  Year  Book,  as 
above.  Also  1  Viner's  Abr.  580,  tits.  Actions,  Case,  De-- 
ceit,  Z  b,  pi.  15,  and  A  c,  pi.  7.  In  the  latter  place,  it  is 
said,  "  if  the  vendee  be  blind,  deceit  lies,"  for  a  breach  of  an 
express  warranty,  by  an  obvious  and  pat'Cnt  defect.  2  Dane's 
Abr.  543,  ch.  62,  art.  1,  §  15 :  "  An  express  warranty  does 
not  extend  to  visible  defects;  as  the  want  of  an  ear  of  a 
horse ;  otherwise,  if  the  buyer  be  blind."  And  see  7  Dane's 
Abr.  562,  ch.  225,  art.  11,  §  1,  where  the  right  to  sue  for  a 
breach  of  a  general  warranty  by  reason  of  visible  defects,  is 
said  to  depend  upon  whether  "  the  buyer,  when  he  agrees, 
knows  the  defects."  So,  in  7  Peter sd.  Abr.  540,  tit.  Deceit 
B,  note,  "  A  warranty  will  not  be  binding  where  the  decep^ 
tion  is  apparent,  or  the  falsehood  of  it  known  to  the  vendee; 
as  if  a  man  warrant  a  horse  with  an  obvious  and  visible  de- 
fect to  be  sound,  or  cloth  that  is  blue  to  be  black,  if  the  ven- 
dee was  capable  of  seeing."  And  15  id.  374,  tit.  Warranty 
6,  note,  has  the  same  exception,  of  the  blindness  of  the  vendee. 
IX.  For  the  reasons  stated  in  points  YII.  and  YIII.,  the 
question  objected  to,  as  to  the  defect  in  the  plaintiff's  eye- 
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sight,  was  properly  allowed.  The  proof  was  material  and 
competent,  as  giving  him  a  right  to  recover,  where  possibly 
he  might  not  otherwise  have  had  it. 

X.  In  answer  to  the  Points  for  the  defendant  in  the  county 
conrt,  it  is  submitted  that  the  proof  on  the  subject  of  dam- 
ages was  competent,  and  was  properly  allowed.  (1.)  The 
objection  in  each  case  was  general,  that  the  proof  was  in- 
competent and  improper.  Not  to  the  form  of  the  question 
or  answer ;  but  that  any  proof  of  damage  was  incompetent. 
(2.)  For  the  reasons  stated  in  the  previous  points,  this  objec- 
tion was  untenable,  and  was  properly  overruled.  (3.)  If  any 
other  objection  to  this  proof  existed,  it  was  waived  by  the  ob- 
jection on  untenable  grounds,  and  by  the  failure  to  state  the 
true  grounds.  (Dunham  v.  Simmons ^  3  Hilly  609,  and  cases 
died.)  But  (4)  All  the  questions  on  the  subject  of  dam- 
ages were  correct  in  form  and  substance.  They  in  substance 
asked  for  the  difference  between  the  value  of  the  horses  at  the 
time  of  the  sale,  considering  them  as  sound  as  regards  the 
heaves  and  ringbones,  and  their  value  with  the  defects  com- 
plained of,  which  is  the  true  measure  of  damages.  {Gary 
V.  Orumany  4  j5iK,  625.  Whitney  v.  Allaire^  1  Goms.  312.) 
(5.)  If  it  be  said  that  the  questions  relate  to  the  time  of  the 
trials  and  not  of  the  sale^  that  objection  should  have  been 
made  distinctly  at  the  trial.  It  could  and  would  have  been 
corrected  at  once,  if  made.  To  reverse  for  that  ground  would 
indeed  be  to  "  open  the  door  for  trickery,  unbecoming  and 
disgraceful  in  the  administration  of  justice."  (Per  Cotven, 
J.  3  Hilly  611.)  But  the  reference  is  fairly  to  the  time  of 
the  sale.  There  was  an  interval  of  only  five  or  six  weeks  be- 
tween the  sale  and  trial ;  and  it  cannot  be  claimed  that  any 
material  change  in  the  value  of  the  horses  had  taken  place 
during  that  time.  Doubtless  every  person  at  the  trial  under- 
stood the  proof  to  relate  to  the  time  of  the  sale,  and  not  to 
that  of  the  trial.  (6.)  Ellis'  "  competency  to  speak  of  dam- 
ages," was  expressly  admitted  by  defendant.  And  the  gener- 
al objection  of  incompetency  was  immediately  renewed.    In 
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the  county  court  it  was  objected  that  he  did  not  see  the 
horses  at  or  about  the  time  of  the  sale.  It  does  appear  that  he 
lived  only  a  mile  and  a  half  from  the  defendant,  and  had 
known  the  team  for  a  year,  and  one  of  them  from  a  colt.  And 
it  does  not  appear  but  \^hat  he  did  see  the  horses  on  the  day  of 
the  sale,  or  very  near  it.  (7.)  And  so  of  Doolett.  He  knew 
of  the  ringbones,  before  the  sale.  And  though  he  may  not 
have  seen  the  horses  on  the  day  of  the  sale,  it  was  in  fact  ad- 
mitted by  defendant  that  he  too  was,  from  knowledge  of  the 
horses,  competent  to  speak  of  damages.  Otherwise  a  motion 
would  have  been  made  to  strike  out  his  testimony,  after  cross- 
examination.     He  had  seen  them  two  days  before  the  sale. 

Sedgwicky  Andrews  (&  Kennedy^  for  the  respondent. 
I.  The  proof  leaves  it  extremely  doubtful  if  there  was  any 
warranty ;  since  both  the  defendant  and  Henry  Frost  testify 
that  each  took  the'  property  at  his  own  risk ;  and  the  plain- 
tiff is  the  only  witness  testifying  to  a  warranty.  But  assum- 
ing that  the  judgment  of  the  justice  is  conclusive  on  that 
point,  then  the  warranty  being  general,  did  not  cover  visible 
defects.  That  the  defects  complained  of,  so  far  as  the  ring- 
bone is  concerned,  are  open  and  visible. 

II.  The  question  put  to  the  plaintiff,  "  Have  you  a  defect 
in  your  eyesight,"  was  improper,  and  the  objection  to  it  was 
well  taken.  (1.)  The  object  and  effect  of  the  evidence  was 
to  extend  the  legal  effect  of  the  contract  made,  and  thereby 
change  a  general  into  a  special  warranty,  against  a  visible  de- 
fect. (2.)  Its  object  and  effect  was  to  give  the  plaintiff  the 
benefit  of  a  contract  he  did  not  make.  (3.)  There  is  no  evi- 
dence that  the  de&ndant  had  any  knowledge  of  these  defects 
in  the  plaintiff's  eyesight,  or  that  he  had  a  right  to  suppose 
he  was  making  an  agreement  with  the  plaintiff,  to  be  con- 
strued differently  from  like  contracts  he  might  make  with 
other  men. 

III.  There  is  no  evidence  that  the  sorrel  horse  had  the 
hoaves  at  the  time  of  the  alleged  warranty.     The  trade  was 
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made  on  Monday.  The  plaintiff  thought  he  first  diseovered  the 
heaves  the  Saturday  after.  This  is  the  first  time  the  heaves 
are  discovered  by  any  one.  The  defendant  says,  "  I  did  not 
know  that  either  of  the  horses  had  the  heaves,  upon  the  sale.'' 
Ezra  Goodrich  says,  ^^  I  examined  horses  about  the  time  of  the 
trade,  neither  of  them  had  the  heaves."  A  warranty  is  con- 
fined to  defects  existing  at  the  time  of  sale.  The  question 
then  put  to  the  witness  Coulter,  '^  How  much  less  are  these 
horses  worth  for  having  ringbones,  and  the  sorrel  one  having 
the  heaves,''  was  improper,  and  the  objection  should  have 
been  sustained. 

By  the  Courts  Mullin,  J.  The  justice  having  found,  upon 
conflicting  evidence,  that  the  defendant  made  the  warranty 
charged  in  the  complaint,  and  the  amount  of  damages  the 
plaintiff  sustained  by  the  breach  of  such  warranty,  these 
questions  cannot  be  reviewed  by  us  upon  this  appeal. 
'  The  only  question  before  us  is,  whether  upon  the  evidence 
there  was  a  breach  of  the  warranty,  for  which  the  plaintiff 
was  entitled  to  recover ;  in  other  words,  whether  the  war- 
ranty applied  to  the  defects  which  it  was  proved  the  horses 
sold  to  the  plaintiff  had,  at  the  time  of  such  sale.  It  is  not 
pretended  by  the  defendant  but  that  the  horses  had  ring- 
bones on  their  legs^  but  he  insists  that  they  were  so  plain  to 
be  seen  that  the  plaintiff  must  have  seen  them,  and  hence 
that  his  warranty  of  soundness  did  not  apply  to  them.  If 
the  defects  were  thus  visible,  the  law  is  that  a  general  war- 
ranty of  soundness  does  not  reach  them.  (Chit  on  Cont.  456 ; 
Pars,  on  Cont  459,  note  i.)  The  first  question  then  is  one 
of  fact;  were  the  ringbones  visible  to  an  ordinary  observer? 

The  plaintiff  says  that  after  the  trial,  and  after  the  defects 
were  pointed  out  to  him,  he  saw  them.  He  discovered  on 
the  sorrel  horse  a  bunch  above  the  hoof,  on  each  forward 
hoof,  on  the  forward  part  of  the  ankle.  The  roan  horse  had 
a  large  bunch  on  his  fore  foot,  in  the  same  place.  This  dis- 
covery, he  says,  was  made  in  about  an  hour  after  the  trade. 
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Coulter,  who  accompanied  the  plaintiff  on  the  day  the 
plaintiff  first  went  to  examine  the  horses,  (which  was  the 
Wednesday  preceding  the  Monday  on  which  the  trade  wag 
completed,)  says  he  saw  the  horses  on  the  same  day  of  and 
after  the  trade ;  the  roan  one  was  lame  in  one  of  his  legs ; 
above  the  knee  was  a  scratch,  and  on  the  foot  a  ringbone ; 
on  the  sorrel  horse  were  bunches  on  both  feet,  on  the  fetlock 
between  the  hoof  and  joint,  which  had  the  appearance  of  ring* 
bones  growing.  He  did  not  discover  ringbones  when  he  first 
went  with  the  plaintiff.  He  took  up  one  foot  to  see  if  he 
was  flat  footed.  The  horse  when  brought  to  witness'  house, 
the  day  of  the  trade,  limped  so  it  could  be  seen  50  rods  off. 
He  could  see  those  bunches,  if  looking  for  them,  as  far  off 
as  the  end  of  the  room.  Ira  Ellis  says,  one  of  the  horses  had 
ringbones  from  6  months  old.  Henry  S.  Doolett  says,  the 
ringbones  are  not  large ;  a  detector  of  ringbones  might  see 
them  across  the  room.  On  this  evidence,  it  is  quite  clear  that 
the  ringbones  were  on  the  horse's  legs,  and  were  visible  the 
day  the  plaintiff  first  saw  them,  as  well  as  the  day  of  the 
trial.  But  it  is  not  enough  that  the  defects  exist  and  are 
visible.  They  must  be  such  as  could  be  discerned  by  an 
ordinary  observer  examining  the  animal  with  the  view  of 
trading  for  it,  and  such  as  not  to  require  skill  to  detect  them. 
(Chit,  on  Gont.  456.  Pars,  Merc.  Law,  57.  10  Vesey,  5ffl. 
Margetson  v.  Wright ,  20  JSng.  G.  L.  JBep.  269.)  This  precise  — 
question— whether  the  defects  under  consideration  were  visi- 
ble at  the  time  of  the  trade,  within  the  meaning  of  the  au- 
thorities cited,  so  as  to  take  them  out  of  the  operation  of  the 
warranty— was  before  the  justice,  and  passel  upon  by  him, 
and  it  seems  to  me  his  finding  must  be  conclusive.  While 
there  is  not  a  conflict  of  evidence,  arising  from  witnesses 
swearing  to  different  and  conflicting  statements  of  facts  or 
opinions,  yet  the  facts  sworn  to  by  the  different  witnesses 
might  well  lead  to  different  and  conflicting  conclusions.  For 
example,  the  plaintiff  swears  that  within  an  hour  after  the 
tradei  on  his  attention  being  called  to  the  defects^  he  discov** 
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ered  a  ringbone  on  one  of  the  horse's  legs,  which  was  a  large 
buncJt.  Coulter,  on  the  other  hand,  testifies  that  he  was 
acquainted  with  ringbones,  and  examined  the  leg  of  one  of 
the  horses,  and  he  did  not  discover  the  ringbone.  The  just- 
ice had  before  him  all  the  facts  before  us ;  he  had  a  much 
better  opportunity  to  judge  of  the  credibility  and  intelligence 
of  the  witnesses ;  and  having  rendered  a  judgment  in  favor 
of  a  party  who  has  been  wronged,  either  by  the  reliance  which 
he  placed  on  the  defendant's  representations,  or  by  an  omir- 
sion  to  inspect  with  greater  care  the  condition  of  the  horses, 
we  ought  not  to  disturb  it,  unless  imperiously  required  to  do 
so  by  some  stringent  rule  of  law. 

The  county  court,  in  rendering  the  judgment  on  the  ground 
that  the  defects  were  visible,  and  therefore  not  reached  by 
the  warranty,  treated  the  question  as  one  of  law  merely.  In 
this  I  think  the  county  judge  erred.  It  is  probably  a  mixed 
question  of  law  and  fact ;  and  is,  therefore,  so  far  as  the  fact 
is  involved,  within  the  rule  that  forbids  the  reversal  of  the 
judgment  of  a  justice  rendered  on  conflicting  evidence. 

For  these  reasons,  I  am  of  the  opinion  that  the  judgment 
of  the  county  court  should  be  reversed,  and  that  of  the  jus- 
tice affirmed. 

Judgment  reversed. 

[OiroirDAGA  OsNBBAL  TxBK,  J11I7  8,  1860.  AlUn,  MuUin  and  Morgan, 
Justices.] 
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"34bl78( 

fl.Wa'eiai         When  either  party  to  a  contract  which'  provides  for  performance  hy  hoth  part- 

34b  378  ics  at  the  same  time  and  place,  before  the  time  for  performance  arrives,  no- 

-'^  tifies  the  other  that  he  will  not  perform,  and  does  not,  before  the  time  for 

43a  JhftI  performance,  recall  such  notice  ;  or  jf  he  puts  it  out  of  his  power  to  iiey. 

— .  jfbrm  on  his  part ;  the  other  party  is  relieved  from  averring  or  proving  per- 

oj    ATyi04 '  formance,  or  o^er  to  perform.  ~ 

Thus  where,  after  the  making  of  a  contract  for  the  sale  and  delivery  of  a 
quantity  of  cheese,  to  be  paid  for  on  delivery,  the  vendor  sold  the  cheese, 
and  delivered  a  portion  thereof  to  a  third  party,  it  was  held  that  this  put 
it  out  of  his  power  to  perform  the  original  agreement ;  and  that  the  vendee 
could  maintain  an  action  for  the  breach  thereof,  without  averring  or  prov^ 
ing  performance,  or  a  readiness  or  offer  to  perform. 
Under  such  circumstances,  the  sale  to  the  stranger  will  be  assumed  to  have 
been  a  valid  sale ;  but  even  if  it  be  shown  to  be  otherwise,  the  vendor  will 
not  be  entitled  to  allege  it. 
In  an  action  by  the  vendee,  for  a  breach  of  such  a  contract,  the  plaintiff^s 
right  of  recovery  is  not  to  be  limited  to  the  damages  sustained  upon  the 
portion  of  the  property  sold  and  delivered  to  the  stranger. 

THE  complaint  in  this  case  alleged  that  the  defendant,  on 
or  about  the  month  of  May,  1859,  contracted  and  agreed 
to  and  with  the  plaintiff,  to  sell  to  the  plaintiff  and  deliver 
to  him,  at  the  New  York  Central  Bail  Boad  depot,  at  Onei- 
da, all  the  cheese  he  then  had  on  hand,  made  from  a  dairy 
of  forty  cows,  and  also  the  cheese  made  from  the  said  dairy 
thereafter,  during  the  season  of  1859 ;  and  in  consideration 
thereof,  the  plaintiff  was  to  pay  the  defendant  therefor  the 
sum  of  eight  cents  per  pound  for  said  cheese,  payable  on  de- 
livery, or  whenever  called  for ;  that  it  was  also  contracted  and 
agreed,  that  the  defendant  should  hold  his  cheese  until  call- 
ed upon  by  the  plaintiff  for  delivery,  to  the  number  of  one 
hundred ;  and  the  plaintiff  averred  that  he  had  always  faith- 
fully observed  and  kept  the  said  contract  on  his  part,  and  . 
that  the  defendant,  on  the  29th  day  of  May,  1859,  delivered 
to  the  plaintiff  on  the  contract,  at  the  said  depot,  thirteen 
hundred  and  five  pounds  of  the  said  dairy  of  cheese  ;  and  on 
the  22d  day  of  June,  1859,  twelve  hundred  and  fifty-five 
pounds,  at  the  place  aforesaid ;  and  the  plaintiff  alleged  that 
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he  paid  the  defendant  for  the  cheese,  so  delivered  upon  the 
contract,  the  contract  price,*  to  wit,  the  sum  of  eight  cents 
per  pound,  which  was  received  by  the  defendant  in  full  pay- 
ment, upon  the  contract  aforesaid,  for  that  quantity.  The 
plaintiff  further  alleged,  that  the  defendant  had,  ever  since 
the  delivery  of  the  said  two  parcels  of  cheese,  wholly  refused 
and  omitted  to  perform  the  contract  on  his  part ;  that  the 
defendant  made  in  his  dairy,  during  the  season  of  1859,  six- 
teen thousand  pounds  of  cheese,  which  was  sold  to  the  plain- 
tiff under  the  contract  aforesaid,  and  all  of  which  the  defend- 
ant refused  to  deliver  to  the  plaintiff  at  the  said  depot  at 
Oneida,  or  at  any  other  place,  and  which  the  defendant  was 
bound  to  deliver  as  aforesaid,  and  which  he  has  refused  to  de- 
liver, although  often  requested  so  to  do ;  and  the  plaintiff  aver- 
red that  it  was  contracted  and  agreed,  by  and  between  the 
plaintiff  and  defendant,  that  the  cheeses  made  in  said  dairy 
should  all  be  delivered  at  the  place  aforesaid,  as  fast  as  they 
would  do  to  go  to  market,  and  all  were  to  be  delivered  during 
the  season  of  1859 ;  that  the  defendant  refused  to  deliver  any 
portion  of  the  said  sixteen  thousand  pounds  of  cheese  upon 
said  contract,  and  refused  to  perform  the  said  contract,  and 
sold  the  cheese  and  delivered  the  same  to  other  parties ;  that 
the  said  sixteen  thousand  pounds  of  cheese  which  the  defend- 
ant was  to  have  delivered  under  said  contract,  and  which  he 
as  aforesaid  had  refused  to  deliver,  was  worth  at  the  place 
of  delivery,  at  the  time  aforesaid,  eleven  cents  per  pound. 
And  the  plaintiff  alleged  that  he  had  sustained  damages  by 
reason  of  the  breach  of  the  contract  aforesaid,  on  the  part  of 
the  defendant,  to  the  amdant  0}*  five  hundred  dollars.  Where- 
fore he  demanded  judgment  against  the  defendant  for  that 
sum,  with  costs. 

The  answer  was  a  general  denial  of  the  matters  stated  in 
the  complaint. 

The  issue  was  brought  to  trial  before  Hon.  William  F. 
Allen,  justice  of  the  supreme  court,  at  a  circuit  court  held 
at  Herkimer,  in  April,  1860.    Thomas  W.  Moore  was  sworn 
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and  examined  as  a  witness  on  the  part  of  the  plaintiff,  and 
testified  as  follows :  ^^  I  was  buying  and  sending  cheese,  in 
1859,  as  the  agent  of  the  plaintiff,  who  resides  at  Mohawk^ 
Herkimer  county.  I  was  present  at  a  bargain  made  for  the 
defendant's  dairy  of  cheese,  May,  1859,  at  defendant's  house. 
Defendant,  Mr.  Jacobson  and  I  were  present.  Mr.  Jacobson 
resides  at  Mohawk.  This  was  on  the  14th  day  of  May.  We 
went  into  the  cheese  house  and  examined  his  dairy.  His 
price  was  eight  cents ;  we  finally  settled  upon  eight  cents. 
It  was  to  be  a  good  dairy ;  it  was  a  dairy  of  between  thirty- 
three  and  forty  cows.  The  defendant  was  to  deliver  the 
cheese  at  the  Oneida  depot.  He  was  to  take  off  one  load  in 
a  few  days,  and  I  was  to  come  around  and  pay  him  for  it ; 
the  balance  he  was  to  deliver  from  time  to  time,  as  we  or- 
dered it.  He  was  to  hold  his  cheese,  up  to  the  number  of 
one  hundred,  whenever  we  desired  it.  We  were  to  pay  cash 
on  delivery  at  the  Oneida  depot,  for  all  except  the  first  load. 
The  bargain  was  for  the  whole  dairy,  for  the  whole  eeaaon. 
The  defendant  delivered  the  first  load,  amounting  to  about 
one  hundred  and  four  dollars,  on  the  30th  day  of  May,  and 
I  paid  him  for  it.  He  delivered  another  load  on  the  22d  day 
of  June,  according  to  my  directions.  The  amount  was  twelve 
hundred  and  fifty-five  pounds,  for  which  I  paid  him,  on  de- 
livery, one  hundred  dollars  and  forty  cents.  I  saw  the  de- 
fendant next  on  the  9th  day  of  August  I  went  to  examine 
the  cheese,  to  see  if  any  would  do  to  go  to  market.  He  then 
had  in  all  sixty-eight  cheese  on  hand.  The  weather  was 
warm,  and  they  were  not  fit  to  go.  I  met  the  defendant  in 
the  road,  and  told  him  that  I  came  around  with  the  intention 
of  taking  some  of  the  cheese  the  next  day,  but  that  I  thought 
they  would  not  do  to  go.  The  defendant  was  anxious  to 
have  me  take  some  then.  I  told  him  I  would  be  there  again 
in  two  weeks,  but  I  would  not  promise  to  take  any  then,  if 
the  weather  should  continue  warm.  The  defendant  said,  get 
around  as  soon  as  you  can.  I  was  there  again  on  the  22d, 
and  found  he  had  sold.    He  would  have  had  on  that  day 
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eighty- two  cheese,  if  he  had  kept  them  all  on  hand.  When 
we  first  arrived  there  the  defendant  was  not  at  home ;  he 
came  home  soon,  and  said  he  had  carried  off  a  load  that  day ; 
and  he  said  he  had  sold  his  dairy  to  Mr.  Leland.  I  told  him 
I  did  not  think  it  possible,  and  said  to  him,  you  do  not  deny 
that  you  was  to  hold,  up  to  one  hundred — to  which  defend- 
ant said  nothing.  I  told  the  defendant  that  the  plaintiff 
would  hold  him  responsible.  I  told  him  I  would  not  say 
any  thing  about  the  load  sent  off',  if  he  would  bring  the  rest. 
The  defendant  made  no  reply."  On  his  cross-examination, 
the  witness  further  testified :  "  After  the  first  load,  we  were  to 
pay  on  delivery  at  the  Oneida  depot.  If  we  did  not  direct 
otherwise,  defendant  was  to  hold  up  to  one  hundred  cheese. 
We  were  not  to  take  off  the  June  (jheese,  unless  we  chose  to." 
Other  testimony  was  introduced,  confirmatory  of  the  above. 

It  was  admitted  by  the  defendant  that  the  amount  of 
cheese  made  by  him,  not  delivered  to  the  plaintiff,  was  9817 
pounds. 

Thomas  W.  Moore  testified  that  the  defendant  would  have 
had  one  hundred  cheese  on  hand  the  10th  or  11th  of  Sep-* 
tember,  if  he  had  not  disposed  of  it  to  other  parties.  On  the 
22d  of  August,  cheese  was  worth,  at  Oneida,  8^  to  9  cents 
per  pound;  on  the  10th  of  September,  9  or  9J;  October 
1st,  10  cents ;  1st  of  November,  lOJ ;  1st  of  December,  lOJ. 
John  Crist,  the  plaintiff,  was  sworn  and  examined  on  his  own 
behalf,  and  testified  that  he  had  been  an  extensive  dealer  in 
cheese  for  several  years.  "  The  contract  for  this  cheese  was 
made  by  my  agents ;  I  was  well  acquainted  with  the  value 
of  cheese  at  Oneida  last  season,  and  bought  a  good  deal  of 
cheese  there ;  on  the  22d  of  August  it  was  worth  9  cents ; 
September  10th,  9^  to  10 ;  October  1st,  lOJ  cents ;  Novem- 
ber 1st,  lOJ-  cents;  December  1st,  10 J  cents."  It. was  ad- 
mitted that  the  load  of  cheese  «old  by  the  defendant  in 
August,  amounted  to  seventeen  hundred  and  thirty-five 
pounds ;  and  it  was  agreed  that  the  damage  upon  the  said 
load  was  ten  dollars. 
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Both  parties  rested,  upon  the  above  facts.  The  plaintiff 
claimed  that  he  was  entitled  to  recover  damages  on  the  bal- 
ance of  the  said  cheese,  to  wit,  nine  thousand  eight  hundred 
and  seventeen  pounds ;  and  thfit  the  measure  of  damages 
should  be  the  difference  between  the  contract  price  and  the 
actual  value  of  the  said  cheese,  at  the  time  when  the  plain- 
tiff was  entitled  to  have  the  same  delivered  under  the  con- 
tract. The  defendant  moved  and  insisted  that  the  plaintiff 
could  only  recover  damages  upon  the  one  load  of  cheese  sold 
in  August ;  and  insisted  that  it  was  the  duty  of  the  plaintiff 
to  have  demanded  the  cheese  in  question  ;  and  to  have  proved 
that  he  was  ready  and  willing  to  take  and  receive  each  par- 
cel of  said  cheese,  and  pay  for  the  same  at  the  contract  price 
at  the  place  of  delivery ;  and  that  the  proof  did  not  show 
that  the  defendant  was  liable  for  damage  on  any  portion  of 
said  cheese,  except  the  said  one  load.  The  plaintiff  insisted 
that  having,  by  his  agent,  called  upon  the  defendant  for  the 
cheese  on  the  22d  of  August,  1859,  and  the  defendant  hav- 
ing told  such  agent  that  he  had  sold  the  entire  dairy  of 
cheese,  and  had  that  day  delivered  one  load,  that  was  a  suf- 
ficient demand  and  compliance  with  the  contract  on  the  part 
of  the  plaintiff;  and  that  it  was  not  necessary  for  the  plaintiff 
to  make  any  further  demand,  or  offer  to  pay  for  the  said  cheese 
or  any  part  thereof  And  the  plaintiff  further  insisted,  that 
from  the  facts  proved  and  admitted,  it  wab  a  question  of  fact 
for  the  jury  to  decide  as  to  whether  or  not  there  had  been  a 
sufficient  demand  of  the  cheese,  and  offer  to  pay  upon  the 
contract ;  and  also  whether  or  not  a  waiver  of  demand  and 
payment  might  be  inferred  from  the  declarations  and  conduct 
of  the  defendant  on  the  22d  day  of  August,  1859.  And  the 
counsel  for  the  plaintiff  also  insisted,  that  inasmuch  as  the 
defendant  informed  the  plaintiff's  agent  that  he  had  sold  his 
cheese  to  another  party,  and  had,  ais  the  plaintiff  claims,  in 
fact  delivered  cheese  to  another  party,  and  refused  to  deliver 
any  more  to  the  plaimtiff,  no  further  performance,  or  offer  of 
performance,  was  necessary  on  the  part  of  the  plaintiff. 
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The  court  decided,  as  matter  of  law,  that  the  plaintiff 
could  only  recover  damages  upon  the  one  load  of  cheese  sold 
and  delivered  on  the  22d  of  August ;  to  which  ruling  and 
decision  the  plaintiff's  counsel  excepted.  And  the  plaintiff's 
counsel  having  insisted  upon  the  right  to  go  to  the  jury  upon 
the  question  whether  the  defendant  had  absolutely  refused  to 
perform  the  contract,  the  court  ruled  and  decided  that  there 
was  no  absolute  refusal  by  the  defendant  to  perform,  and  no 
evidence  upon  that  question  to  be  submitted  to  the  jury ;  to 
which  ruling  and  decision  the  plaintiff's  counsel  excepted. 
The  court  also  ruled  and  decided,  as  matter  of  law,  that  the 
plaintiff  had  not  by  performance,  or  offer  of  performance  on 
his  part,  put  himself  in  a  situation  to  hold  the  defendant  lia- 
ble, or  to  recover  damages  for  the  non-delivery  of  the  remain- 
der of  the  dairy,  or  more  than  the  said  one  load  of  cheese ; 
to  which  ruling  and  decision  the  plaintiff's  counsel  excepted. 
The  court  then  directed  ahd  instructed  the  jury  to  find  a  ver- 
dict in  fAvor  of  the  plaintitf  for  $10 ;  the  damages  agreed 
upon  for  the  non-delivery  of  the  said  one  load  of  cheese. 
And  the  jury,  under  the  direction  of  the  court,  found  a  ver- 
dict in  favor  of  the  plaintiff  for  $10 ;  to  which  ruling  and 
decision  the  plaintiff's  counsel  excepted.  And  the  court  or- 
dered and  directed  that  judgment  and  all  proceedings  be 
stayed  until  the  decision  of  the  court  upon  a  bill  of  excep- 
tions or  a  case  ;  and  that  such  bill  of  exceptions  or  case  be 
heard  in  the  first  instance  at  the  general  term.  The  plaintiff 
appealed. 

A.  H.  Prescott,  for  the  appellant. 

J.  E,  Terry ^  for  the  respondent. 

By  the  Courtj  Mullin,  J.  The  contract  on  which  this 
action  was  brought,  as  proved  on  the  trial,  was  that  the  de- 
fendant agreed  to  sell,  and  the  plaintiff  to  purchase,  the  de- 
fendant's dairy  of  cheese — all  he  had  made  during  the  season 
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"before  the  making  of  the  contract  and  all  he  should  there- 
after make — to  be  delivered  at  Oneida  depot,  the  first  load 
within  a  few  days  and  the  remainder  wh^n  ordered  by  the 
plaintiff.  The  price  was  8  cents  per  pound,  payable  on  de- 
livery. The  defendant  was  to  keep  the  cheese  until  they 
amounted  to  the  number  of  one  hundred,  if  required  to  do 
so  by  the  plaintifil 

As  the  delivery  of  the  cheese  and  the  payment  of  the 
price  were  concurrent  acts,  to  be  performed  at  the  same  time 
and  place,  neither  could  maintain  an  action  against  the  other 
for  non-performance,  without  performance,  or  a  readiness  and 
offer  to  perform,  on  his  own  part.  (Dunham  v.  Fettee,  4 
Seld.  508.)    . 

The  mere  omission  to  perform  at  the  time  and  place  speci- 
fied in  the  contract,  releases  the  other  party  from  the  con- 
tract ;  but  before  the  latter  can  maintain  an  action  for  the 
breach,  he  must  aver  and  prove  that  he  was  ready  and  will- 
ing and  offered,  at  the  time  aAd  place  for  performance,  to 
perform  on  his  part.     (JDunham  v.  Fettee,  supra.) 

Having  ascertained  what  the  rights  and  duties  of  the  par- 
ties were,  let  us  in  the  next  place  see  what  was  done  under 
the  contract.  A  few  days  after  the  making  of  the  contract 
a  load  of  cheese  was  delivered  upon  it,  and  was  paid  for  by 
the  plaintiff.  Subsequently  another  load  was  delivered  and 
was  paid  for  at  the  time  of  delivery.  Thus  far  the  agree- 
ment has  been  fully  performed  on  both  sides.  On  the  9th 
August  the  plaintiff's  agent  went  to  the  defendant's  house 
to  examine  the  cheese,  and  found  it  not  in  a  condition  to  be 
removed,  on  account  of  the  heat.  The  defendant  was  anx- 
ious to  have  it  delivered,  but  the  agent  would  not  consent  to 
a  delivery  at  that  time,  but  promised  to  call  in  a  few  days. 
He  returned  on  the  22d  of  August,  and  learned  from  the  de- 
fendant that  he  had  sold  the  cheese^  and  actually  delivered 
one  load  in  pursuance  of  such  sale. 

The  plaintiff  was  entitled  by  the  contract  to  the  whole 
dairy.    The  defendant  had  put  it  out  of  his  power  to  per«- 
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form  on  \n&  part  by  delivering  the  wbole^  and  the  plaintiff 
was  thereby  released  from  the  agreement.  (Ohitty  on  Con^ 
tracts,  427.) 

But  the  plaintiff  does  not  desire  to  be  released.  He  in- 
sists upon  performance,  or  payment  of  damages  for  non- 
performance. In  other  words,  he  elects  to  treat  the  contract 
as  in  full  force,  and  hence  he  must  do  what  the  law  requires 
to  be  done  by  him  to  entitle  him  to  damages  from  the  other 

« 

party. 

As  he  was  bound  before  the  breach  to  be  ready  at  the  time 
and  place  of  performance  to  receive  and  pay  for  the  cheese, 
BO  now,  after  the  breach,  he  must  be  ready  and  willing  to  re- 
ceive and  pay  for  the  cheese,  and  offer  to  do  so,  unless  the 
defendant  has  by  some  act  Of  his  relieved  him  from  so  doing. 

There  was  still  another  duty  which  it  is  probable  the 
plaintiff  was  bound  to  perform,  and  which  was  a  condition 
precedent  to  performance  by  the  defendant,  and  that  was  to 
direct  when  the  delivery  should  be  made.  The  contract  does 
not  regulate  the  time  of  delivery,  but  it  does  provide  that 
the  plaintiff  may  require  ihe  defendant  to  keep  the  cheese 
until  there  are  100  cheeses  on  hand.  And  in  addition  to  this, 
the  delivery  must  be  regulated  by  the  season,  as  it  was  not 
safe  or  proper  to  deliver  new  cheese  in  very  warm  weather. 
It  is  quite  clear,  therefore,  that  it  was  contemplated  by  the 
parties,  and  it  is  the  construction  of  the  agreement,  that  be- 
fore the  defendant  was  bound  to  deliver,  the  plaintiff  must 
notify  him  when  to  do  it. 

As  to  the  cheese  made  after  the  sale  by  the  defendant  to 
some  third  person,  there  is  no  proof  of  any  notice  to  the  de- 
fendant as  to  the  time  of  delivery,  and  this  omission  is  fatal 
to  the  plaintiff's  right  of  action,  unless  it  is  excused  by  the 
acts  of  the  defendant. 

It  was  conceded  on  the  trial  that  the  defendant  was  liable 
for  the  damages  resulting  from  the  non-delivery  of  the  load 
of  cheese  sold  and  delivered  on  or  before  the  22d  August ; 
indeed  there  was  a  verdict  rendered  for  such  damages. 
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The  plaintiff  had  not  tendered  performance  as  to  the  cheese 
sold  and  not  delivered,  nor  does  he  aver  that  he  was  ready 
and  willing  to  receive  and  pay  for  that,  as  distinguished  from 
the  residue  of  the  cheese.  If  he  is  excused  from  averring 
and  proving  these  matters  and  the  defendant  is  nevertheless 
liable,  it  must  be  because  the  defendant,  by  the  sale  and  de- 
livery of  the  load,  had  put  it  out  of  his  power  to  perform, 
and  thus  excused  the  plaintiff  from  all  fui-ther  duty  in  refer- 
ence to  that  portion  of  the  cheese. 

It  only  remains  to  ascertain  whether  the  sale  by  the  de- 
fendant excused  the  plaintiff  from  averring  and  proving  a 
notice  to  the  defendant  when  to  deliver  the  cheese,  and  a 
readiness  end  offer  to  perform  on  his  own  part,  at  the  time 
and  place  for  the  defendant's  performance.  It  has  already 
been  stated  that  the  sale  of  the  load  of  cheese  was  such  a 
breach  of  the  contract  as  justified  the  plaintiff  in  abandon- 
ing it,  but  did  not  relieve  him  from  the  duty  of  performance 
on  his  part  if  he  desired  to  recover  damages  of  the  defendant 
for  such  breach. 

The  only  other  act  done  by  the  defendant  which  can  be 
urged  as  an  excuse  by  the  plaintiff  for  not  performing  on  his 
side,  is  the  sale  of  the  whole  of  the  cheese  made  by  the  de- 
fendant and  not  delivered  to  the  plaintiff.  In  2  Parsons  on 
Cont  188,  it  is  said,  "  If  one,  bound  to  perform  a  future  act, 
before  the  time^toTflOipg  it,  declares  his  intention  not  to  do 
it,  this  is  no  breach  of  his  contra^ ;  but  if  his  declaration  be 
not  withdrawn  when  the  time  comes  for  the  act  to  be  done, 
it  constitutes  a  sufficient  excuse  for  the  default^of  the  other 
party."  If  the  sale  to  the  stranger  and  the  silence  of  the 
defendant,  when  the  plaintiff  offered  to  say  nothing  about 
the  load  delivered  if  he  would  deliver  the  residue  of  the 
cheese,  could  be  deemed  equivalent  to  a  refusal  to- further 
perform  the  contract,  then,  although  that  might  not  of  itself 
be  a. breach  of  the  contract,  yet  it  was  never  recalled,  and 
therefore,  within  the  authority  cited,  the  plaintiff  had  the 
right  to  treat  the  contract  as  broken.    (  Weaver  v.  Salsted, 
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23  Wend.  66.    Franckt  v.  Leach,  5  Cowen,  506.    Bipley 

In  the  following  cases  it  is  held  that  the  mere  refusal  to 
perform  is  not  only  a  breach  of  the  contract,  but  it  gives  the 
other  party  an  immediate  right  of  action  for  his  damages. 
And  he  need  not  wait  for  the  time  of  performance  to  arrive 
before  l»inging  his  action.  {GM  v.  Amber  gate  B.  B,  Co. 
6  Eng.  L.  &  Eq.  230.  Hochster  v.  De  Latour,  20  id.  157, 
and  cases  cited  sxipra.) 

In  the  following  cases  it  is  held  that  when  a  party  puts  it 
out  of  his  power  to  perform,  before  the  time  for  performance 
arrives,  the  contract  is  broken,  and  the  other  party  is  entitled 
to  maintain  his  action,  without  proving  performance  or  even 
a  readiness  to  perform.  {Netvcomh  v.  Brackettj  16  Mass. 
Bep.  161.  Ford  v.  Tiley,  13  Eng.  C.  L.  188.  Inhabitants 
of  Taunton  v.  Caswell,  4  Piclc.  275.  Smith  v.  Lewis,  24 
Conn.  Bep.  624.  Frost  v.  Clarkson,  7  Cow.  24.  Lovelock 
V.  Franklyn,  55  Eng.  C.  L.  371.) 

It  would  seem  to  follow  from  these  cases  that  when  either 
party  to  a  contract  which  provides  for  performance  by  both 
parties  at  the  same  time  and  place,  before  the  time  for  per- 
formance arrives,  notifies  the  other  that  he  will  not  perform, 
and  does  not  before  the  time  for  performance  recall  such  no- 
tice ;  or  if  he  puts  it  out  of  his  power  to  perform  on  his  part ; 
the  other  party  is  relieved  from  averring,  or  proving  perform- 
ance, or  offer  to  perform.  The  defendant  in  this  case  had 
sold  the  cheese  and  delivered  a  part.  This  put  it  out  of  his 
power  to  perform,  and  the  result  is  that  the  plaintiff  could 
maintain  his  action  for  such  breach,  ^without  averring  or 
proving  performance,  or  a  readiness  or  offer  to  perform. 

It  is  not  shown  whether  the  sale  to  the  stranger  was  or  was 
not  valid.  But  we  must,  I  think,  assume  that  it  was  a  valid 
sale ;  but  if  once  shown  to  be  otherwise,  I  apprehend  the 
defendant  would  not  be  entitled  to  allege  it.  This  precise 
point  was  held  in  the  Inhabitants  of  Taunton  v.  Caswell^ 
{4  Pick.  275.) 
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I  am  of  the  opinion  that  the  learned  justice  erred  in  lim- 
iting the  plaintiff's  right  of  recovery  to  the  damages  for  the 
load  sold  and  delivered  to  the  stranger,  and  that  the  judg- 
ment should  be  reversed  and  a  new  trial  granted ;  costs  to 
abide  the  event 

[Onoxdaoa  Obstebal  Tbrx,  Janoaiy  6,  1861.    Bacon^  AUen,  MuUin  and 
Morgan,  Jusdces.]  ** 
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Sabah  Fobstth,  adm'x,  and  Jahes  B.  Jessup,  adm%  &c. 
vs.  John  F.  Rathbone,  executor,  &c.  and  others. 

A  testator,  by  his  will,  gave  several  pecuniary  legacies  to  difibrent  rela- 
tives ;  an  annnity  of  $6000  to  his  widow ;  an  annuity  of  |3000  to  h^s  son 
D. ;  and  after  reciting  the  death  of  his  son  W.,  who  had  left  a  widow  and 
four  children  him  surviving,  for  whose  support  and  maintenance  the  testa- 
tor was  desirous  to  provide,  he  cave  to  the  said  grandchildren  six  stores, 
in  Albany,  and  to  their  mother  the  rents  thereof  until  the  youngest  of  said 
grandchildren  should  arrive  at  the  age  of  21 ;  upon  the  happening  of  wliicb 
event  he  gave  to  his  said  daughter-in-law  an  annuity  of  $1000,  so  long  as 
she  should  remain  the  widow  of  W.,  in  lieu  of  said  rents.  Tlie  whole  estate 
of  the  testator,  other  than  that  portion  of  it  specifically  devised,  was,  after 
the  payment  of  the  legacies,  to  constitute  the  general  fund,  out  of  which 
the  annuities  were  to  be  paid.  By  the  14th  section  of  the  will,  the  testa- 
tor desired  that  his  executor  should  not  hasten  the  sales  of  any  of  the 
real  estate,  any  farther  than  he  should  deem  for  the  best  interest  of  the 
testator's  estate ;  and  in  case  there  should  remain  a  surplus  of  profits  arising 
from  stock  and  other  property,  after  paying  the  annuities,  the  executor 
was  directed  to  reinvest,  either  in  good  stocks  or  on  bond  and  mortgage, 
such  surpluses,  fVom  time  to  time,  which  should  be  added  to  the  general 
fund.  By  the  16th  section,  the  testator  directed  that  after  the  death  of 
his  ^ife,  his  executor  should  set  apart  from  the  general  fund  sufficient  of 
the  best  and  most  reliable  securities,  from  the  annual  profits  of  which  the 
annuities  to  D.  and  the  widow  of  W.  were  to  be  paid.  He  then  devised  and 
bequeathed  all  the  rest,  residue  and  remainder  of  his  estate,  not  otherwise 
devised  or  disposed  of,  by  his  will,  "  to  all  his  grandchildren,  share  and 
share  alike."  The  testator  then  repeated  the  same  devise,  in  effect,  in  these 
words :  "  And  after  the  decease  of  my  son  B.  and  of  my  said  daughter- 
in-law,  all  the  rest,  residue  and  remainder  of  my  estate,  whether  real  or 
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'  personal,  I  gire,  devise  and  bequeath  the  saroe  to  all  my  grandchildreo,  to 
be  equally  divided  between  them,  share  and  share  alike."  By  a  codicil 
to  the  will,  the  testator  directed  that  npon  the  death  of  his  wife  the  whole 
income  of  the  general  fund  mentioned  in  the  16th  section,  except  so  much 
as  should  be  required  for  the  payment  of  the  annuities,  should  be  reinvested 
and  accumulate  until  his  youngest  grandchild  mentioned  in  the  will  should 
arrive  at  the  age  of  twenty-oUe  years.  That  fVom  and  after  that  event,  the 
whole  income  of  said  fund  should  be  equally  divided  between  his  said  grand- 
children, until  the  death  of  his  son  B.  and  the  widow  of  W.,  and  upon  the 
death  of  both  of  them  the  final  division  of  the  estate  between  the  grand- 
children should  be  made.  By  another  codicil,  the  testator  authorized  and 
empowered  his  executor,  in  case  of  the  marriage  of  either  of  the  grand- 
daughters, before  the  time  arrived  for  the  division  of  the  estate,  to  advance 
to  such  granddaughter,  out  of  the  share  of  the  estate  to  which  she  would 
be  entitled,  a  sum  not  exceeding  $6000;  also,  to  advance  to  his  grandson 
B.,  on  his  arriving  at  the  age  of  twenty-one  years  and  desiring  to  engage  in 
business,  a  sum  not  exceeding  $10,000 ;  and  the  annuity  of  $1000  to  his 
daughter-in-law  was  directed  to  be  continued  and  paid  to  her  during  life. 

HM  1.  That  the  testator  having  directed  his  executor  to  sell  all  his  real  es- 
tate, not  specifically  devised,  all  the  real  estate  not  so  devised  was  to  be 
considered  as  converted  into  money  from  the  time  of  the  testator's  death. 

2.  That  by  the  terms  "  all  my  grandchildren,"  in  the  16th  section,  the  testator 
meant  the  four  children  of  his  deceased  son  W.,  who  survived  the  testator. 

8.  That  the  devise  or  bequest  to  the  grandchildren,  in  the  16th  section,  though 
in  foim  a  future  devise  or  bequest,  was  in  efi'ect  a  present  devise  or  bequest ; 
and  by  it  the  four  grandchildren  of  the  testator,  on  his  death,  took  equal 
x99Ud  interests. 

4.  That  the  16th  section  of  the  will  was,  substantially  and  in  efibct,  a  bequest 
of  the  whole  general  fund  contemplated  by,  and  to  be  constructed  under, 
the  will,  to  the  four  grandchildren,  in  equal  shares,  subject  to  the  annui- 
ties, and  to  the  trusts  and  guardian  care  created  by  the  will  and  vested  in 
the  executor,  in  and  over  the  Aind. 

6.  That  from  the  whole  will,  including  the  codicils,  it  was  plain  that  the  tes- 
tator intended  that  the  final  division  of  the  general  fund,  ont  of  which  the 
annuities  were  to  be  paid,  should  be  postponed  until  after  the  death  of  the 
three  annuitants. 

G.  That  the  will  created  a  trust.  That  the  whole  estate,  except  .that  specifi- 
cally devised  or  bequeathed,  was  to  be  considered,  in  the  bands  of  the  ex- 
ecutor, as  money  or  ijersonal  property  j  and  that  his  office  as  executor,  and 
the  duties  imposed  upon  him  by  the  will,  as  such,  necessarily  called  for  and 
implied  a  tnist  in  him  ;  and  showed  that  the  testator  intended  the  execu- 
tor should  have  the  custody  and  management,  and  legal  title,  of  the  fUnd, 
until  the  final  division ;  and  that  he  should  keep  it  together  until  such  final 
division. 

7.  That  the  directioa  that  the  turplos  interest  or  iDCome  should  be  accoma- 
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lated  for  the  benefit  of  all  the  grandchildreD,  until  the  youngest  aftained 
his  or  her  majority,  was  void,  so  far  as  it  provided  for  an  accumulation  for 
the  benefit  of  any  of  the  grandchildren  after  they  should  have  attained Xheir 
majority. 

8.  But  that  tills  direction  for  an  unlawful  accumulation  did  not  affect  the  ra* 
lidity  of  the  bequest  of  the  fund,  or  of  its  surplus  income,  to  the  grandchil- 
dren. That  as  the  grandchildren  severally  attained  their  majority,  they 
would  be  entitled  to  their  share  of  the  surplus  income,  notwithstanding  tho 
direction  for  accumulation. 

9.  That  the  whole  will  was  validi  except  the  direction  for  accumulation  for 
the  benefit  of  grandchildren  after  they  should  have  attained  their  majority. 

APPEAL 'from  a  judgment  entered  at  a  special  term.  On 
the  8th  day  of  September,  1854,  Russell  Forsyth,  of  Al- 
bany, physician,  executed  under  his  hand  and  seal,  and  made 
and  published  his  last  will  and  testament,  bearing  date  that 
day,  by  which  he  devised  and  bequeathed  as  follows  : 

"  First.  I  direct  that  all  my  just  debts,  funern,l  expenses 
and  charges  be  paid  out  of  my  personal  estate,  by  my  execu- 
tors hereinafter  named.  Secondly.  I  give,  devise  and  be- 
queath to  my  wife  Sarah,  all  my  household  furniture,  together 
with  my  plate,  books,  pictures  and  ornaments,  and  all  my 
wearing  apparel ;  also  all  my  horses,  harness,  carriages,  wag- 
ons and  sleighs ;  also  all  my  farming  and  garden  implements 
that  I  may  have,  with  all  my  cows  and  young  cattle  that  I 
may  have,  upon  my  homestead  place  where  I  reside  in  Liv- 
ingston, in  the  county  of  Columbia,  with  full  power  to  dis- 
pose of  the  same  by  will  or  otherwise  as  she  shall  see  fit,  and 
I  desire  that  no  inventory  be  taken  of  the  same.  Thirdly.  I 
also  give,  devise  and  bequeath  to  my  said  wife  Samh,  my 
household  farm,  situate,  lying  and  being  in  the  said  town  of 
Livingston,  as  I  purchased  the  same  of  Carroll  Livingston, 
containing  about  seventy  acres,  be  the  same  more  or  less,  to 
have  and  to  hold  the  same  to  her,  my  said  wife,  her  heirs  or 
assigns  forever,  unless  I  happen  to  sell  and  dispose  of  the 
same  in  my  lifetime,  in  which  case  this  devise  to  be  null  and 
void.  Fourthly.  I  also  give  and  bequeath  to  my  said  wife 
Sarah,  yearly,  and  every  year  during  her  natural  lifei  the 
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sum  of  five  thousand  dollars ;  which  sum  I  do  hereby  direct 
my  executors  hereinafter  named^  yearly  to  pay  to  my  said 
•wife,  in  quarterly  payments  of  twelve  hundred  and  fifty  dol- 
lars every  three  months,  out  of  a  general  fund  which  I  will 
hereafter  set  apart  for  that  purpose.  This  provision  I  have 
deemed  ample  and  sufficient  for  the  support  of  my  wife  dur- 
ing her  life,  and  shall  be  in  lieu  of  dower  on  my  estate. 
Fifthly.  In  regard  to  my  son,  Douglass  Forsyth,  I  desire  to 
make  ample  provision  for  his  support  out  of  my  estate.  I 
do  therefore  give  to  my  son  Douglass,  yearly,  the  sum  of 
three  thousand  dollars  ($3000)  during  his  natural  life ;  and 
I  direct  my  executor  to  pay  said  sum  yearly,  in  quarter  pay- 
ments of  seven  hundred  and  fifty  dollars  every  three  months, 
from  the  general  fund  belonging  to  my  estate.  And  I  desire 
that  my  son  Douglass  shall  live  with  my  said  wife,  and  be  a 
member  of  her  family,  so  long  as  she  shall  continue  house- 
keeping ;  and  I  do  hereby  cancel  and  discharge  all  claims 
that  I  have  against  my  son  Douglass,  and  which  may  be 
found  among  my  papers  after  my  decease.  Sixthly.  I  give 
and  bequeath  to  my  sister,  Nancy  Bathbone,  the  sum  of  five 
hundred  dollars,  to  be  paid  to  her  in  six  months  after  my 
decease,  by  my  executor.  Seventhly.  I  give  and  bequeath 
to  my  niece,  Julia  Bathbone,  daughter  of  my  sister  Nancy, 
the  sum  of  five  hundred  dollars ;  which  I  direct  my  executor 
to  pay  to  her  within  six  months  after  my  decease.  EighiMy. 
I  give  and  bequeath  to  Eliza  B.  Seymour,  sister  of  my  wife, 
and  now  wife  of  the  Bev.  Charles  G.  Somers,  the  sum  of  five 
hundred  dollars ;  which  I  direct  my  executor  to  pay  to  her 
in  one  year  after  my  decease.  Ninthly.  I  give  and  bequeath 
to  Catharine  Seymour,  widow  of  William  H.  Seymour,  de- 
ceased, the  sum  of  five  hundred  dollars ;  which  amount  I 
direct  my  executor  to  pay  to  her  within  one  year  after  my 
decease.  Tenthly.  I  give  and  bequeath  to  Mary  Seymour 
Concklin,  daughter  of  my  friend  Alfred  Concklin,  Esq.,  the 
sum  of  five  hundred  dollars ;  which  amount  I  direct  my  ex- 
ecutor to  pay  to  her  one  year  after  my  decease.    Ekventhlff. 
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I  give  and  bequeath  to  the  New  York  Baptist  Union,  for 
ministerial  education,  for  the  endowment  of  a  scholarship  in 
the  theological  school  under  its  control,  the  sum  of  one  thou* 
sand  dollars;  which  amount  I  direct  my  executor  to  pay 
within  one  year  after  my  decease,  to  the  person  legally  au- 
thorized to  receive  the  same.  Twelfthly,  Whereas,  I  have 
met  with  a  grievous  loss  in  the  death  of  my  son  William, 
who  died  leaving  his  widow  and  four  children  him  surviving ; 
now>I  am  desirous  of  making  ample  provision  for  the  sup- 
port of  his  said  widow,  and  for  the  support,  education  and 
maintenance  of  his  children :  therefore,  I  give,  devise  and 
bequeath  unto  said  grandchildren,  the  children  of  my  son 
William  W.  Forsyth,  late  of  the  city  of  Albany,  six  brick 
stores  which  I  own,  situate  in  State  street  in  the  city  of  Al- 
bany, in  one  block,  and  which  cost  me  sixty  thousand  dol- 
lars ;  also  one  dwelling  house  situate  in  North  Pearl  street, 
which  I  purchased  from  Thomas  W.  Olcott,  and  which  is 
now  occupied  by  the  widow  and  children  of  my  said  son  Wil- 
liam, and  which  said  dweUing  cost  me  the  sum  of  twenty-five 
thorusand  dollars.  It  is  my  will  and  pleasure,  and  I  do  so 
order  and  direct,  that  my  daughter-iurlaw,  the  widdw  of  my 
son  William,  shall,  so  long  as  she  remains  the  widow  of  my 
said  son,  and  imtil  the  youngest  child  of  my  son  William 
shall  attain  the  full  age  of  twenty-one  years,  continue  to  oc- 
cupy and  enjoy  my  said  dwelling  house  in  North  Pearl  street 
in  Albany,  without  any  charge  for  rent ;  and  I  also  direct 
that  the  rents  arising  from  my  said  six  brick  stores  in  State 
street  in  Albany,  shall  yearly  be  paid  to  my  said  daughter- 
in-law,  until  the  youngest  child  of  my  son  William  shall  ar- 
rive to  the  age  of  twenty-one  years,  to  enable  her  to  support, 
educate  and  maintain  my  said  grandchildren ;  and  upon  the 
arriving  of  the  full  age  of  twenty-one  years  of  the  youngest 
of  my  said  grandchildren,  then  I  direct  that  the  said  six  stores 
and  dwelling  house  shall  belong  to  my  said  grandcjiildren, 
and  be  possessed  and  enjoyed  by  them,  share  and  share  alike. 
And  upon  the  happening  of  this  event,  instead  of  the  rents, 
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I  give  to  my  said  daughter-in-law,  so  long  as  she  shall  remain 
the  widow  of  my  said  son  William,  annually,  the  sum  of  one 
thousand  dollars ;  which  I  direct  my  executor  to  pay  to  my 
said  daughter-in-law  in  quarterly  sums  of  two  hundred  and 
fifty  dollars,  out  of  the  general  fund  belonging  to  my  estate. 
The  said  six  brick  stores  in  State  street,  and  the  said  dwell- 
ing house  in  Pearl  street,  in  Albany,  that  I  have  given  to  my 
grandchildren,  the  children  of  my  son  William,  I  give  the 
same  to  them  and  to  their  heirs  and  assigns  for  ever.  Where- 
as, I  have  made  large  advances  for  my  son  William  in  his 
lifetime,  now  I  direct  that  all  claims  due  to  me  from  the  es- 
tate of  my  said  son  William  shall  be  canceled ;  and  I  do 
hereby  cancel  the  same,  and  direct  that  no  claim  be  made  up- 
on the  estate  of  my  son  William  for  any  claim  that  shall 
be  found  among  my  papers  after  my  decease.  Thirteenth. 
Whereas,  I  am  the  owner  of  considerable  real  estate  not  de- 
vised to  either  my  wife  or  my  grandchildren :  now  I  do  here- 
by direct  my  executor,  hereinafter  named,  to  make  sale  of  all 
such  real  estate  at  such  times  and  for  such  prices  as  he  shall 
in  his  judgment  deem  for  the  best  interest  of  my  estate.  And 
for  that  purpose  I  do  herein  and  hereby  empower  him,  my 
said  executor,  to  execute  and-  deliver  good  and  sufficient  deed 
or  deeds  to  the  purchaser  or  purchasers  thereof,  as  he  shall 
from  time  to  time  make  sales ;  and  all  the  moneys  arising 
from  said  sales,  with  all  bonds  and  mortgages  or  other  secu- 
rities taken  in  payment  thereof,  shaU  go  towards  forming  a 
general  fatd  belonging  to  my  estate.  And  to  increase  said 
fund,  I  direct  that  all  demands  due  to  me  at  my  decease, 
when  collected,  and  all  my  rail  road  and  bank  stock,  and 
property  of  every  description  not  herein  specifically  devised 
by  me,  shall  constitute  and  form  said  general  fund  belonging 
to  my  estate,  out  of  which  I  intend  the  yearly  payments  or 
annuities  payable  to  my  said  wife  Sarah,  and  to  my  son  Doug- 
lass, and  to  my  daughter-in-law  the  widow  of  my  son  Wil- 
liam, as  mentioned  and  set  forth  in  this  my  will,  shall  be 
paid  by  my  executor.    Fourteenth.  Whereas,  I  have  perfect 
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confidence  in  the  judgment  and  prudence  of  my  nephew  John 
F.  Rathbone^  of  the  city  of  Albany,  whom  I  intend  naming 
as  my  executor,  I  therefore  desire  that  he  shall  manage  my 
estate  in  a  prudent  and  judicious  manner.  And  as  I  believe 
that  I  now  own  of  good  available  stock,  the  profits  from  which 
will  yearly  meet  all  claims  upon  my  estate,  I  therefore  desire 
that  my  said  executor  shall  not  hasten  the  sales  of  any  of  my 
real  estate  any  faster  than  he  shall  deem  for  the  best  interest 
of  my  estate ;  and  I  do  further  direct  my  said  executor,  in 
case  there  sliall  remain  a  surplus  of  profits  arising  from  my 
stock  and  other  property,  after  paying  the  yearly  demands 
due  to  my  wife  and  my  son  Douglass,  and  my  daughter-in- 
law,  to  reinvest,  either  in  good  stocks  or  on  bond  and  mort- 
gage upon  good  unincumbered  real  estate,  such  surpluses 
from  time  to  time  which  shall  be  added  to  the  general  fund 
belonging  to  my  estate.  Fifteenth,  It  is  further  my  will  and 
pleasure,  and  I  do  hereby  reserve  the  right,  to  pay  any  or 
either  of  the  above  legacies,  if  I  shall  deem  it  advisable  so  to 
do  in  my  lifetime ;  and  any  entry,  statement  or  memorandum 
upon  my  books  of  money  having  been  paid  to  any  or  either 
of  the  said  legatees,  shall  be  deemed  full  and  satisfactory  ev- 
idence of  the  same  having  been  paid  to  such.  Sixteenth. 
Whereas,  after  the  death  of  my  wife,  there  will  be  and  re- 
main a  large  amount  of  stocks  and  property  belonging  to  the 
general  fund  of  my  estate,  now  I  order  and  direct  that  there 
be  a  sufficient  amount  of  the  best  and  most  reliable  stocks 
set  apart  as  a  fund,  from  the  annual  profits  of  which  the 
yearly  payments  to  my  son  Douglass  and  to  my  daughter-in- 
law  shall  be  made ;  and  the  rest,  residue  and  remainder  of 
my  estate  not  otherwise  devised  or  disposed  of  in  this  my 
will,  I  give,  devise  and  bequeath  the  same  to  all  my  grand- 
children, share  and  share  alike.  And  after  the  decease  of  my 
son  Douglass  and  of  my  said  daughter-in-law,  all  the  rest, 
residue  and  remainder  of  my  estate,  of  every  name^md  naturei 
whether  real  or  personal,  I  give,  devise  and  bequeath  the  same 
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to  all  my  grandchildren,  to  be  equally  divided  between  them,  \y^ 
share  and  share  alike. 

I  do  hereby  nominate,  constitute  and  appoint  my  nephew 
John  F.  Rathbone,  of  the  city  of  Albany,  merchant,  execu- 
tor of  this  my  will ;  and  in  case  of  his  death  during  the  life* 
time  of  my  wife  and  of  my  son  Douglass  and  of  my  daughter* 
in-law,  and  before  a  final  distribution  of  my  whole  estate, 
then  and  in  such  a  case  I  do  hereby  nominate,  constitute  and 
appoint  my  friend  Ira  Harris,  of  the  city  of  Albany,  and  my 
friend  Thomas  W.  Olcott,  also  of  the  city  of  Albany,  if  liv- 
ing, to  act  as  my  executors  in  the  room  of  and  in  the  stead 
of  my  nephew  John  F.  Bathbone. 

In  regard  to  my  real  estate  situat^'in  Livingston,  Colum* 
bia  county,  not  devised  to  my  wife,  as  it  will  be  inconvenient 
for  my  said  executor  to  attend  personally  to  the  same,  I  do 
hereby  nominate  and  appoint  my  friend  Chas.  Esseltine,  of 
Livingston,  to  act  as  my  agent  or  the  agent  of  my  estate,  in 
leasing  the  same  and  collecting  the  rents  from  time  to  time, 
and  making  sale  of  the  same  under  the  direction  of  my  said 
executor ;  and  for  all  moneys  he  shall  collect  as  such  agent, 
or  in  case  of  a  sale  to  be  approved  of  by  my  said  executor,  I 
direct  my  said  executor  to  pay  one  per  cent  on  all  rents  so 
collected,  and  a  like  per  cent  on  such  sale,  as  a  compensation 
for  such  agency." 

On  the  14th  day  of  September,  1854,  the  testator  executed 
and  published  the  following  codicil  to  said  will : 

'^  Whereas  doubts  may  arise  in  relation  to  the  construction 
of  the  sixteenth  section  of  the  said  will,  now  therefore,  I  do 
hereby  declare,  and  it  is  my  will,  that  upon  the  death  of  my 
wife  the  whole  income  of  the  general  fund  therein  mentioned, 
except  so  much  as  shall  be  required  for  the  payment  of  the 
annuities  to  my  son  Douglass  and  the  widow  of  my  son  Wil- 
liam, shall  be  reinvested  and  accumulate  until  my  youngest 
grandchild  mentioned  in  said  will  shall  arrive  at  the  age  of 
twenty-one  years.  That  from  and  after  that  event  the  whole 
income  of  said  fund  shall  be  equally  divided  between  my  said 
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grandchildren,  until  the  death  of  my  son  Douglass  and  the 
widow  of  my  son  William ;  upon  the  death  of  both  of  them, 
the  final  division  of  my  estate  between  my  grandchildren  shall 
be  made." 

On  the  23d  day  of  February,  1856,  the  testator  executed 
and  published  this  further  codicil  to  his  will : 

"I  authorize  and  empower  my  executor,  in  case  of  the 
marriage  of  either  of  my  granddaughters  before  the  time  ar- 
rives for  the  division  of  my  estate,  to  advance  to  such  grand- 
daughter out  of  the  share  to  which  she  will  be  entitled  out 
of  my  estate,  such  sum  as  she  may  require,  in  his  discretion^ 
not  exceeding  six  thousand  dollars. 

I  also  authorize  and  empower  my  said  executor,  in  case 
my  grandson  Bussell  shall,  upon  arriving  at  the  age  of  twenty- 
one  years,  desire  to  engage  in  business,  to  advance  to  him  on 
account  of  his  sliare  of  my  estate,  such  sums  as  he  may  think 
best,  not  exceeding  ten  thousand  dollars. 

I  also  direct  that  the  annuity  of  one  thousand  dollars  to 
my  daughter-in-law,  for  which  my  will  provides,  be  contin- 
ued and  paid  to  her  during  her  natural  life." 

The  present  action  was  originally  commenced  by  Douglass 
Forsyth  against  the  executor,  widow  and  heirs  of  the  testa- 
tor ;  and  the  plaintiff  having  subsequently  died,  the  action 
was  revived  and  continued  in  the  name  of  the  present  plain- 
tiffs, his  administratrix  and  administrator 

The  complaint  alleged  that  about  October  28th,  1856,  said 
Bussell  Forsyth,  then  a  resident  of  the  city  of  Albany,  de- 
parted this  life  at  the  age  of  eighty-three  years,  leaving  Sa- 
rah Forsyth  his  widow,  and  Douglass  Forsyth,  the  plaintiff, 
his  son,  Emily  Hone  Forsyth,  Sarah  Forsyth,  Russell  For- 
syth and  William  Forsyth,  all  under  the  age  of  twenty-one 
years ;  the  youngest  child  being  about  nine  years  old  at  the 
time  of  the  death  of  the  testator ;  &nd  children  of  his  son 
William  Forsyth,  now  deceased,  by  DMirriage  with  Cornelia 
Kane  Forsyth,  his  only  heira  at  law  and  next  of  kin  now  liv- 
ing and  intefested  in  said  will  and  the  property  of  said  testa^ 
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tor,  who  are  defendants  herein  ;  and  leaving  a  large  real  and 
personal  estate,  to  wit,  real  estate  of  the  value  of  about  four 
hundred  thousand  dollars,  and  personal  estate  to  the  value 
of  about  one  hundred  thousand  dollars.  That  said  real  es- 
tate consisted  of  improved  property  in  the  city  of  Buffalo,  in 
property  in  Schoharie  county,  improved  real  estate  in  the 
city  of  Albany,  consisting  of  stores  and  dwelling  house,  and 
other  real  estate,  all  in  the  state  of  New  York.  That  about 
November  25th,  1856,  said  will  and  codicils  were  admitted 
to  probate  before  the  proper  officer,  in  the  county  of  Albany, 
and  an  inventory  made  of  his  said  real  and  personal  property, 
amounting  to  about  the  sum  of  $484,000,  and  duly  filed  in 
the  proper  office  of  said  county.  -  That  John  F.  Rathbone, 
the  executor  and  trustee  named  in  said  will,  qualified  as  such, 
and  by  virtue  of  said  will  and  premises  tdok  possession  of  all 
said  property,  except  the  six  stores  and  dwelling  house,  and 
entered  upon  the  execution  of  said  trust.  The  plaintiff  al- 
leged that  he  was  informed  and  believed  that  the  first  twelve 
sections  of  said  will  may  be  valid  in  the  law,  and  the  legacies 
therein  contained,  though  he  submitted  the  same  to  the  court  ;> 
but  that  he  was  advised  and  believed  that  the  accumulations 
directed  in  the  13th  section  of  said  will,  of  the  surplus  profits 
of  the  general  fund  beyond  the  yearly  demands  due  to  the 
wife  of  said  testator,  his  son  Douglass,  the  plaintiff,  and  his 
daughter-in-law,  as  modified  and  altered  in  and  by  the  first 
codicil,  are  illegal  and  invalid,  inasmuch  as  they  accrue  to 
the  benefit  of  all  the  grandchildren  of  the  testator,  and  are 
not  confined  to  the  youngest  child  of  William,  and  that  they 
are  illegal  and  void.  The  plaintiff  further  alleged,  that  he 
was  advised  and  believed,  and  so  charged,  that  the  disposi- 
tion in  the  16th  section  of  said  will,  and  in.the  first  codicil, 
to  all  the  grandchildren,  of  all  and  singular  the  residue  of 
his  estate  of  every  kind,  including  the  said  surplus  profits 
with  the  said  accumulation  as  given  therein^  are  illegal,  inop- 
erative and  void,  inasmuch  as  the  same  may  bind  up  the  res- 
idue and  render  it  inalienable  for  seven  lives  at  least,  viz. 
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•  the  lives  of  the  widow  of  the  testator,  the  said  widow  of  Wil- 
liam, the  said  Douglass,  and  the  said  four  childi'en  of  Wil- 
liam, and  also  for  the  life  of  any  other  grandchildren  who 
may  be  bom  and  die  in  the  meantime ;  and  a  trust  result, 
to  the  real  and  personal  representatives  in  law  of  the  testa- 
tor, who  are  parties  to  this  action,  and  who  are  entitled  to 
have  a  conveyance  thereof  from  the  trustee  and  executor  of 
said  will,  as  well  of  the  real  as  personal  estate. 

The  plaintiff  further  alleges,  that  said  John  F.  Rathbone, 
although  he  knows  of  the  claims  of  the  plaintiff,  and  of  his 
rights  and  demands  in  the  premises,  as  above  set  forth,  claims 
that  said  will  is  in  all  respects  legal  and  valid,  and  is  pro- 
ceeding to  act  in  th^  execution  of  the  trusts  therein  accord- 
ingly. 

And  the  plaintiff  alleges,  that  it  is  necessary  and  indis- 
pensable, and  he  demand^  that  this  court  should  settle  the 
true  construction  of  said  will,  and  declare  and  decree  what 
are  the  lawful  trusts  thereof  and  the  rights  thereto.  And 
he  demands  judgment,  that  when  the  trusts  are  thus  settled, 
and  his  rights  in  the  premises  established,  the  trustee  convey 
and  deliver  to  him  whatever  he  may  be  decreed  to  be  entitled 
to,  as  well  under  said  will,  as  the  lawful,  real  and  personal 
representative  of  the  testator,  and  that  all  necessary  parties 
join  in  the  conveyances ;  and  that  said  plaintiff  may  have 
such  other  or  further  judgment  or  relief  in  the  premises  as 
shall  seem  fit  to  this  court,  together  with  the  costs  of  the 
action. 

The  answer  of  John  F.  Bathbone,  executor,  &c.  admits 
the  making,  execution  and  publication  of  said  will  and  codi- 
cils by  said  Bussell  Forsyth,  the  decease  of  said  Russell 
Forsyth  leaving  him  surviving  the  plaintiff  and  the  co-defend- 
ants, his  only  heirs  at  law  and  next  of  kin  now  living  and 
interested  in  said  will,  as  in  the  complaint  in  that  behalf  is 
alleged ;  but  denies  that  the  testator  left  real  estate  of  about 
the  value  of  four  hundred  thousand  dollars,  or  exceeding  in 
value  about  one  hundred  thousand  dollars.    Admits  that  said 


NEW  TORE— OCTOBER,  1860.  399 


Forsyth  v.  Rathbone. 


will  and  codicils  were  admitted  to  probate  before  the  proper 
officer,  and  that  an  inventory  was  made  and  duly  filed,  as 
alleged  in  said  complaint  Admits  that  he  is  the  executor 
and  trustee  named  in  the  will,  that  he  qualified  as  such,  and 
has  entered  upon  the  execution  of  the  trusts,  as  alleged  in 
the  complaint.  Defendant  says  that  he  is  advised  and  be- 
lieves that  the  said  will  and  codicils  are,  in  all  respects,  legal 
and  valid,  and  denies  that  the  same,  or  any  part  of  the  pro- 
visions therein  contained,  are  illegal  or  invalid,  or  in  any 
manner  inoperative  or  void,  and  submits  the  same  to  the 
court. 

The  answer  of  all  the  other  defendants  admits  the  execu- 
tion and  proof  of  the  will  and  codicils  as  alleged,  but  denies 
that  said  Russell  Forsyth  died  seised  or  possessed  of  real 
estate  of  the  value  of  four  hundred  thousand  dollars ;  and 
submits  to  the  court,  and  insists,  that  the  provisions  of  said 
will  are  all  valid  and  legal,  and  denies  that  any  of  its  provis- 
ions are  void  and  illegal,  as  alleged  in  the  complaint. 

The  issue  came  on  to  ibe  tried  by  the  court,  at  a  special 
term  thereof,  held  at  the  city  of  New  York  on  the  23d  day 
of  June,  1857,  before  his  honor  Justice  Roosevelt.  The 
only  question  of  fact  being  the  amount  left  by  the  testator 
at  the  time  of  his  death  of  real  and  personal  estate,  it  was 
admitted  by  the  parties  that  the  real  estate  was  one  hundred 
thousand  dollars,  and  the  personal  property  four  hundred 
thousand  dollars ;  whereupon  the  questions  of  law  arising  in 
the  case  were  argued  before  the  court  by  counsel  for  the  re- 
spective parties,  and  the  case  submitted  to  said  court  for  its 
decision. 

The  following  opinion  was  delivered  by  the  justice  before 
whom  the  issue  was  tried : 

Roosevelt,  J.  "  The  plaintiff,  who  is  son  of  the  late 
Russell  Forsyth  of  the  city  of  Albany,  has  instituted  the 
present  suit  to  set  aside  the  material  provisions  of  bis  fa- 
ther's will,  on  the  ground  of  their  illegal  non-conformity  to  the 
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rules  of  law  regulating  the  power  of  testators  to  fetter  their 
estates  after  their  decease. 

At  the  time  his  father's  will  was  made,  (I  mention  the  cir- 
cumstance as  throwing  some  light  on  its  seemingly  unequal 
provisions,)  the  plaintiff  was,  and  for  nearly  forty  years  had 
continued  to  be,  as  he  still  is,  a  childless  bachelor.  His 
father  also,  without  explanation,  seems  to  have  assumed  it 
as  a  settled  fact  that  the  plaintiff,  although  certainly  not 
too  old  to  change,  never  would  marry.  For  while  he  car^ 
fully  provides  for  the  widow  and  children  then  living  of  the 
plaintiff's  deceased  brother,  he  makes  no  allusion  to  any  pos* 
sible  wife,  widow  or  children  of  the  plaintiff  himself — an 
omission  still  more  significant,  when  viewed  in  connection 
with  the  following  language : 

"  Fifthly,  In  regard  to  my  son  Douglass  Forsyth,  I  de- 
sire to  make  ample  provision  for  his  support  out  of  my  esr 
tate.  I  do  therefore  give  to  my  son  Douglass,  yearly,  the 
sum  of  three  thousand  dollars  during  his  natural  life ;  and  I 
direct  my  executor  to  pay  said  sum  yearly,  in  quarterly  pay- 
ments, &c. ;  and  I  desire  that  my  son  Douglass  shall  live  with 
my  said  wife,  and  be  a  member  of  her  family,  so  long  as  she 
shall  continue  housekeeping." 

The  plaintiff,  although  still  a  bachelor,  and  without  averr 
ring  the  slightest  probability,  or  intention,  of  ever  becoming 
a  parent,  complains  of  the  preference  shown  to  his  deceased 
brother's  children,  who  were  actually  bom  and  in  being,  and 
for  that  reason,  but  not  on  that  ground,  seeks  to  defeat  his 
father's  testamentary  intentions. 

Personal  property,  it  is  conceded,  may  be  tied  up  by  will 
for  two  existing  lives,  and  its  income  for  two,  or  more,  exist- 
ing minorities.  A  parent,  for  instance,  may  place  his  stocks 
and  mortgages  in  the  hands  of  a  trustee,  for  the  benefit  of 
his  married  daughter  during  her  life,  and  of  her  husband, 
after  her  death,  with  directions,  on  the  death  of  both,  to 
transfer  the  securities  to  such  of  their  children  as  may  then 
be  living — a  contingency  which,  as  it  cannot .  be  determined 


\ 

m 

t 


NEW  YORK— OCTOBER,  1860.  40I 

Forsyth  r.  Ratbbone. 

till  both  are  dead,  necessarily  leaves  the  ownership  uncertain^ 
and  of  course  the  power  of  absolute  disposition  suspended, 
during  their  two  lives. 

Or  in  case  of  a  minor  child,  otherwise  well  provided  for,  he 
may  direct  that  the  income  given  to  him  shall  be  accumu- 
lated for  his  benefit ;  in  other  words,  that  neither  he  nor  his 
guardian  for  him  shall  spend  it,  or  have  the  power  of  dping 
so,  till  he  arrives  of  age.  But  all  attempts  by  testators,  ex- 
cept in  one  instance  of  real  estate,  to  exercise  a  post  mortem 
control  over  their  worldly  goods  beyond  those  limits,  are  ille- 
gal and  void.  And  the  question  is.  Does  the  will  before  us 
sin  in  this  particular  ? 

Russell  Forsyth,  the  father,  died  in  Albany  on  the  28th 
October,  1856,  possessed  of  an  estate,  mainly  personal,  valued 
at  half  a  million  of  dollars,  and  leaving,  as  already  stated,  a 
widow,  one  son,  the  plaintiff*,  unmarried,  and  about  forty 
years  old,  and  four  children  of  a  decased  son,  all  minors, 

No  dispute  exists  as  to  the  capacity  of  the  testator,  or  his 
due  exe<;ution  of  the  instrument.  The  only  point  presented 
relates  to  his  intentions,  and  their  alleged  inconsistency  with, 
the  rules  of  law. 

The  leading  object  of  the  testator  appears  to  have  been  to 
provide  a  *^  liberal  support,  for  life,  for  his  widow  and  gurt- 
viving  son,  and  the  widow  of  his  deceased  son,  and  subject 
to  those  charges  or  annuities,  to  give  the  whole  estate  to  the 
grandchildren  in  fee.'*"  Such  a  disposition,  although  seem- 
ingly harsh  toward  his  only  surviving  son,  of  itself  would  be 
clearly  valid. 

It  is  insisted,  however,  on  his  part,  and  these  are  made  the 
only  grounds  of  his  complaint,  first,  that  the  accumulations 
directed  in  the  13th  (meaning  14th)  sections,  of  the  surplus  in- 
come, for  the  benefit  of  all  the  grandchildren,  possible  as  well 
as  actual,  instead  of  the  youngest  one  Jiving,  wer^  for  that 
reason  illegal  and  void ;  and  secondly,  that  the  disposition  in 
the  16th  section  (as  modified  by  the  codicil)  in  favor  of  all 
the  grandchildren,  of  the  whole  residuary  estate,  including 
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the  supposed  illegal  accumulationB,  '^  may  bind  up  the  resi- 
dae,  and  render  it  inalienable  for  seven  lives  at  least,  and 
also  for  the  life  of  any  other  grandchildren  who  may  be  bom 
and  die  in  the  meantime/'  and  for  that  reason  is  illegal  and 
void. 

The  law,  to  a  certain  extent,  permits  testamentary  accumu- 
latiops.  They  can  be  directed ''  for  the  benefit  of  one  or  more 
minors/'  but  the  minors  must  be  ^'  in  being  at  the  death  of 
the  testator/'  and  the  accumulations  ^^  must  terminate  at  the 
expiration  of  their  minority."  (1  B.  S.  726,  774.)  In  the 
present  case  the  accumulations  were  directed  to  '^  be  added 
to  tbe  general  fund,"  and  that  general  fund,  subject  to  the 
annuities,  was  afterwards  given  '^  to  all  my  (the  testator's) 
grandchildren,  share  and  share  alike."  They  were,  therefore, 
in  the  language  of  the  statute,  to  be  made  for  the  benefit  of 
*^  one  or  more  minors,"  even  if  grandchildren  afterwards  to 
be  bom,  should  be  considered  as  included  in  the  bequest 
Such  after*bom  grandchildren,  however,  would,  of  course, 
not  be  minors  '^  in  being  at  the  testator's  death." 

But  the  whole  tenor  of  the  will  shows  that  the  testator  did 
not  contemplate  any  other  grandchildren  than  the  then  bom 
**  children  of  his  son  WiUiam,"  whose  death  he  lamented  as 
<<  a  grievous  loss,"  and  for  the  support  of  whose  widow,  and 
"  the  support,  education,  and  maintenance  of  whose  four  sur- 
viving children,"  he  expressed  himself  so  ''  desirous  of  making 
ample  provision."  It  is  obvious,  also,  from  the  composition 
of  the  instrument,  and  the  name  of  one  of  the  attesting 
witnesses,  that  it  was  worded  with  distinguished  professional 
skill,  by  a  draftsman  who  knew  the  law,  and  knew  that  ac- 
cumulations must  be  confined  to  minors  in  being. 

Both  testator  and  counsel,  for  some  reason  unexplained, 
assumed  that  the  bachelor  son  of  forty  would  have  no  chil- 
dren, and  that  the  children  of  his  deceased  brother  would  be 
the  legal  and  natural  representatives  of  their  surviving  uncle, 
as  well  as  of  their  deceased  father  and  grandfather.  When, 
therefore,  the  will  speaks  of  '^  all  my  grandchildren/'  it  ob- 
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Tionsly  means  ^^  all  the  children  of  my  8on  William  \"  the 
property  to  be  divided  equally,  as  distinguished  from  any 
partial  distribution  among  them.  The  testator  intended  not 
only  that  they  alone  were  to  be  the  distributees,  but  that 
they  were  to  be  so,  ^^  all  equally,  share  and  share  alike.'' 

Besides,  were  the  meaning  otherwise  ambiguous,  the  law 
would  require  the  court  to  give  to  the  language  that  inter- 
pretation which  would  render  the  provision  valid,  and  not 
void ;  ill^al  intention  is  not  to  be  presumed,  but  proved. 
Presumption,  if  resorted  to  at-  all,  iS/in  favor  of  innocence. 
If,  then,  to  provide  for  accumulation  to  benefit  unborn,  pos- 
sible grandchildren,  would  be  an  illegal  direction,  we  are  not 
to  presume  that  the  testator,  by  the  terms  ^^  my  youngest 
grandchild  mentioned  in  said  will,"  intended  a  person  differ- 
ent from  one  of  the  four  children  of  Willie^  actually  men- 
tioned, and  in  being— *a  person,  who,  probably,  perhaps 
certainly,  never  would  cpme  into  being — a  person  different 
from  "  the  youngest  child  of  my  son  William,"  (see  §  12,)  the 
time  of  whose  ''  attaining  the  fiill  age  of  twenty-one  years" 
was  to  be  the  period  of  division,  and  who,  in  the  will,  was 
indiscriminately  called  the  youngest  of  William's  children, 
and  ''  the  youngest  of  my  said  grandchildren." 

The  result,  then,  is  that  by  the  16th  section  of  his  will, 
the  testator  gives  the  whole  ^^  general  fund"  of  his  estate  to 
the  four  '*  grandchildren"  mentioned  "  by  him  in  the  will, 
and  described  as  the  children  of  his  deceased  son  William, 
subject  to  the  three  annuities  of  $5,000,  $3,000,  and  $1,000." 
That  this  devise  vested  absolutely,  in  interest,  ^^in  the  said 
grandchildren"  on  the  day  of  the  testator's  death,  and  carried 
with  it,  as  incident  to  the  capital,  an  immediate  right  to  the 
whole  surplus  income  as  it  accrued,  to  be  paid  to  the  guar- 
dians of  the  minors,  and  to  be  accumulated  by  them  for  the 
benefit  of  their  wards. 

That  the  effect  of  the  codicil,  expressly  directing  accumu- 
lation, was  merely  to  substitute,  in  this  respect,  the  executor 
for  the  guardian,  and  to  continue,  as  to  the  older  grandcldl- 
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dren,  the  accumulation  of  their  income  until  the  youngest 
should  arrive  at  the  age  of  twenty-one  years.    ■ 

That  as  the  statute  allows  an  accumulation  for  the  benefit 
of  more  than  one  minor  to  "  terminate  at  the  expiration  of 
their  minority,"  (§  3,)  the  accumulation  seemingly  may  con- 
tinue till  all  are  of  age ;  but  if  not,  and  if  the  provision  in 
the  codicil  should  be  construed  as  directing  "  an  accumulation 
for  a  longer  term  than  the  minority  of  the  persons  intended  to 
be  benefited  thereby,"  the  consequence  would  be,  "  not  that 
the  ^  direction'  would  be  void  wholly,"  but  "  void  only  as  re- 
spects the  time  beyond  such  minority,"  (§  4,)  leaving  the  rest 
to  stand,  and  leaving  to  the  adults,  as  they  come  of  age,  the 
right  to  take  their  respective  shares,  discharged  from  the  void 
part  of  the  direction,  and  to  dispose  of  them  at  their  own  pleas- 
ure, without  restraint,  and  without  the  intervention  of  a  trust. 

That  provision  for  the  payment  of  annuities  out  of  the  in- 
terest and  dividends  of  personal  property,  if  the  beneficiaries 
are  actually  in  being,  and  not  to  be  bom,  creates  no  suspen- 
sion of  the  power  of  alienation.  Such  annuities  are  in  the 
nature  of  trust  mortgages,  payable  by  installments,  and  may 
be  released  or  sold  for  the  sum  in  gross,  and  the  capital  may 
at  any  time  be  disposed  of  with  the  consent  of  the  annuitants. 

That,  although  a  direction  to  accumulate  income  may  cre- 
ate, as  it  does,  a  partial  suspension  of  the  power  of  aliena- 
tion, it  does  not,  on  that  ground,  come  within  the  general 
laws  of  suspension,  but  is  regulated  by  the  special  enactment 
in  section  4,  above  cited,  in  relation  to  accumulations. 

A  decree  should  be  entered,  dismissing  the  complaint, 
without  costs,  tmless  the  parties  should  desire  the  insertion 
of  special  direction,  in  which  case  they  will  prepare  a  draft 
and  submit  it  for  settlement." 

The  court  accordingly  rendered  its  decision,  adjudging  the 
will  to  be^  in  all  respects,  legal  and  valid,  and  dismissing  the 
complaint  without  costs. 

The  plaintiff  appealed  to  the  general  tenn. 
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Alexander  W.  Bradford^  for  the  plaintiflF. 
John  H.  Reynolds  J  for  the  defendants. 

By  the  Courts  Sutherland,  J.  The  testator  directs  his 
executor  to  sell  all  his  real  estate,  not  specifically  devised  to  his 
widow,  or  grandchildren ;  and  therefore  all  his  real  estate^ 
except  that  so  specifically  devised,  is  to  be  considered  as  con* 
verted  into  money  from  the  time  of  the  testator's  death. 
{Stagg  v.  Jackson,  1  N.  T.  Rep.  206.) 

The  proceeds  of  the  sale  of  the  real  estate  is  to  go  towards 
forming  the  general  fund  belonging  to  his  estate,  spoken  of 
by  the  testator ;  and  into  the  same  fund,  to  increase  it,  is  to 
go  all  his  stock  and  property  of  every  description,  not  spe- 
cifically devised. 

The  testator  gives  several  pecuniary  legacies  to  different 
relatives ;  an  annuity  of  $5000  to  his  widow ;  an  annuity  of 
$3000  to  his  son  Douglass ;  and  upon  the  majority  of  the 
youngest  child  of  his  deceased  son  William,  he  gives  the 
widow  of  William,  in  lieu  of  the  rent  of  the  stores  in  Al- 
bany, specifically  devised  to  his  grandchildren,  the  children 
of  his  son  William,  an  annuity  of  $1000.  These  annuities 
are  to  be  paid  by  the  executor  out  of  the  general  fund. 

The  whole  estate  of  the  testator,  other  than  that  portion 
of  it  specifically  devised,  after  the  payment  of  the  sundry 
small  legacies  to  his  relatives,  is  to  constitute  the  general 
fund  out  of  which  the  annuities  are  to  be  paid. 

By  the  sixteenth  section  of  the  will  the  testator,  after  the 
death  of  his  wife,  directs  his  executor  to  set  apart  from  the 
general  fund  sufficient  of  the  best  and  most  reliable  securi- 
ties, from  the  annual  profits  of  which,  the  annuities  to  Doug- 
lass and  the  widow  of  William  are .  to  be  paid.  He  then 
devises  and  bequeaths  all  the  rest,  residue  and  remainder  of 
his  estate,  not  otherwise  devised  or  disposed  of,  by  his  wiD, 
"  to  all  his  grandchildren,  share  and  share  alike."  The  tes- 
tator then  repeatfl  the  same  devise,  in  effect,  in  these  words : 
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"  And  after  the  decease  of  my  son  Douglass  and  of  my  said 
daughter-in-law,  all  the  rest,  residue  and  remainder  of  my 
estate,  whether  real  or  personal,  I  give,  devise  and  bequeath 
the  same  to  all  my  grandchildren,  to  be  equally  divided  be- 
tween them,  share  and  share  alike." 

After  looking  carefiiUy  at  the  whole  will,  and  the  conceded 
facts  in  the  case  I  think  the  testator  meant,  by  ^^  all  my 
grandchildren,"  the  four  children  of  his  deceased  son  Wil- 
liam, who  survived  the  testator. 

The  devise  or  bequest  by  the  sixteenth  section  of  the  will, 
to  the  grandchildren,  though  in  form  a  future  devise  or  be- 
quest)  ^*  after  the  death  of  my  wife,"  and  "  after  the  decease 
of  my  son  Douglass  and  of  my  said  daughter-in-law,"  is 
in  effect  a  present  devise  or  bequest;  and  by  it  the  four 
grandchildren  of  the  testator,  on  his  death,  took  equal  vested 
interests.  {Vanderheyden  v,  Grandally  2  Denio  19,  and 
authorities  cited.  Feame's  Con,  Rem,  368,  cfcc.) 
'  The  sixteenth  section  of  the  will  is,  substantially  and  in 
effect,  a  bequest  of  the  whole  general  fund  contemplated  by, 
and  to  be  constructed  under,  the  will,  to  the  four  grand- 
children, in  equal  shares,  subject  to  the  annuities,  and  to  the 
trusts  and  guardian  care  created  by  the  will,  and  vested  in 
the  executor  in  and  over  the  fund. 

If  one  of  the  grandchildren  had  died  the  next  day  after 
the  testator,  intestate,  his  or  her  share,  or  interest,  would 
have  gone  to  his  or  her  next  of  kin,  by  the  law  of  distribu- 
tion, and  not  under  any  limitation  or  provision  of  the  will ; 
for  there  is  no  limitation  or  provision  which  could  have  car- 
ried it. 

It  would  appear  from  the  fourteenth  section  of  the  will, 
the  desire  therein  expressed  that  the  executor  should  not 
hasten  the  sales  of  the  re^l  estate,  and  the  direction  for  the 
reinvestment  of  the  surplus  income  therein  given,  without 
reference  to  the  codicils,  that  the  testator  probably  intended 
that  the  division  of  the  fund  among  his  grandchildren  should 
be  postponed  until  after  the  death  of  his  wife,  of  his  son 
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Douglass,  and  of  the  widow  of  his  son  William.  Bat,  what- 
ever might' have  been  the  construction  of  the  will,  as  to  this 
point,  had  there  been  no  codicil,  by  the  first  oodidl  the  tes- 
tator, assuming  that  his  wife  would  not  survive  either  his  son 
Douglass  or  William's  widow,  expressly  declares  that  '^  upon 
the  death  of  both  of  them,"  the  final  division  of  his  estate 
between  his  grandchildren  shall  be  made. 

I^^-om  the  whole  will,  including  both  codicils,  (for  the  sec* 
ond  codicil  points  forcibly  to  the  same  intention,)  I  think  it 
plain  that  the  testator  intended  that  the  final  division  of  the 
general  fund,  out  of  which  the  annuities  wene  to  be  paid, 
should  be  postponed  until  after  the  death  of  the  three  an- 
nuitants. 

But  this  mere  postponement  of  the  division  or  poasesaion 
of  the  fund  itself  did  not,  and  could  not,  prevent  the  grand- 
children's interest  in  that  fund,  or  their  right  to  such  future 
division  and  possession,  from  vesting  absolutely  in  them  on 
the  death  of  the  testator ;  and  if  such  interest,  or  right,  so 
vested,  why  can  they  not,  as  they  severally  attain  tiieir  ma- 
jority, absolutely  alienate  or  dispose  of  such  interest  or  right  ? 

If  the  postponement  of  the  final  division,  or  possession  of 
the  fund  itself,  contemplated  by  the  testator,  is  forbidden  by 
any  law  against  perpetuities,  such  unlawful  postponement 
cannot  impair  or  afiect  the  absolut'O  bequest  of  the  fund  to 
the  grandchildren ;  but  the  court  should  hasten  the  division ; 
so  that  the  grandchildren,  as  they  severally  attained  their 
majority,  would  take  his  or  her  share  of  so  much  of  the  gen- 
eral fund  as  should  not  be  wanted  for  the  annuities  ;^  and  as 
the  annuitants  severally  died,  so  much  of  the  fund  as  had 
been  required  for  his  or  her  annuity  would  be  released  for  a 
division  among  the  grandchildren. 

It  is  perfectly  plain  to  me  that  the  will  creates  a  trust. 
The  executor  took,  as  executor,  all  the  personal  property, 
except  that  specifically  bequeathed.  The  testator  directs  the 
executor  sooner  or  later  to  sell  all  his  real  estate,  except  that 
specifically  devised.    The  whole  estate  then,  except  that  spe- 
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cifically  devised  or  bequeathed,  is  to  be  considered,  in  the 
hands  of  the  executor,  as  money  or  personal  property.  His 
office  as  executor,  and  the  duties  imposed  upon  him  by  the 
will  as  such — :in  providing  for  and  paying  the  annuities ;  in 
reinvesting  the  surplus  income,  until  the  youngest  grand- 
child should  arrive  at  the  age  of  twenty-one ;  and  after  that, 
in  paying  the  whole  income,  except  so  much  as  should  be  re- 
quired to  pay  the  annuities,  to  the  grandchildren,  until  the 
final  division  of  the  fund;  and  in  making  such  division — 
necessarily  call  for,  and  imply,  a  trust  in  the  executor ;  and 
show  that  the  testator  intended  that  the  executor  should  have 
the  custody  and  management^  and  legal  title,  of  the  fund, 
until  the  final  division ;  and  that  he  should  keep  it  together 
until  such  final  division. 

Being  a  tnist  of  money  or  personal  property  only,  and  not 
for  any  illegal  purpose,  unless  perhaps  an  unlawful  accumu- 
lation of  interest  or  income,  the  trust  is  not  affected  by  the 
provisions  of  the  revised  statutes  abolishing  trusts  except 
certain  express  trusts,  which  apply  only  to  real  estate,  and  is 
valid  for  all  purposes  except  such  unlawful  accumulation. 
But,  although  valid,  I  do  not  see  how  it  caji  render  the  vested 
beneficial  interests  of  the  grandchildren  inalienable ;  or  has 
any  bearing  on  the  question  of  perpetuity.  Section  63  of  the 
article  of  the  revised  statutes  concerning  uses  and  trusts,  mak- 
ing the  interest  of  a  person  beneficially  interested  in  a  trust 
for  the  receipt  of  the  rents  and  profits  of  lands,  inalienable, 
(1  jB.  S,  730,)  applies  only  to  the  interest  of  a  person  benefi- 
cially interested  in  a  trust  for  the  receipt  of  the  rents  and 
profits  of  lands,  and  not  to  the  interest  of  a  person  benefi- 
cially interested  in  a  trust  for  the  receipt  of  the  interest  or  in- 
come of  money  or  personal  property.  None  of  the  provisions 
of  that  article  apply  to  personal  property.  (Kane  v.  OoUy 
24  Wend,  661.    Savage  v.  JSurnhaniy  17  N.  Y.  Hep,  571.) 

By  section  1  of  the  title  of  the  revised  statutes  concern- 
ing the  accumulations  of  personal  property,  and  of  expectant 
estates  in  such  property,  the  absolute  ownership  of  personal 
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property  shall  not  b^  suspended  by  any  limitation  or  condi* 
tion  whatever,  for  a  longer  period- than  during  two  lives  in 
being,  &c.  And  section  2  declares  that  limitations  of  future 
or  contingent  interests  in  personal  property  shall  be  subject 
to  the  rules  prescribed  in  relation  to  future  estates  in  land 

The  interests  of  l^e  grandchildren  in  the  general  fund,  or 
the  income  thereof,  given  to  them  by  this  will,  are  not  fu- 
ture, or  contingent,  but  present  and  vested. 

It  would  appear  that  the  absolute  ownership  of  personal 
property  can  only  be  suspended  by  means  of  a  contingent 
limitation  of  a  future  estate  or  interest.  There  is  no  con- 
tingent limitation  of  any  future  estate  or  interest,  by  this 
will.  There  is  an  unlawful  accumulation  of  interest  or  in* 
come  intended  and  directed  by  the  will.  The  testator  directs 
the  surplus  interest  or  income  to  be  accumulated  for  the  ben- 
efit of  all  the  grandchildren,  until  the  youngest  attains  his  or 
her  majority.  Such  accumulation,  if  fully  carried  out,  would 
not  be  for  the  benefit  of  minors,  exclusively.  The  direction 
is  therefore  void,  so  far  as  it  directs  an  accumulation  for  the 
benefit  of  any  of  the  grandchildren,  after  they  have  attained 
their  majority. 

But  this  direction  for  an  unlawful  accumulation  does  not 
affect  the  validity  of  the  bequest  of  the  fund,  or  of  its  sur- 
plus income,  to  the  grandchildren.  As  the  grandchildren 
severally  attain  their  majority  they  will  be  entitled  to  their 
share  of  the  surplus  income,  notwithstanding  the  direction 
for  accimiulation. 

My  conclusion  is  that  the  whole  will  is  valid,  except  this 
direction  for  accumulation  for  the  benefit  of  grandchildren 
after  they  have  attained  their  majority ;  and  that  the  judg- 
ment of  the  special  term  should  be  affirmed  in  all  respects 
except  in  adjudging  all  the  provisions  of  the  wiU  to  be  valid. 

[New  Tork  Obnbbal  Tebm,  October  9,  1660.    Sutherland^  Bonncy  and 
Ltonardy  Justices.] 
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The  term  "  next  of  kin/'  as  used  in  the  section  of  the  statute  authorising  ac- 
tions to  he  brought  against  the  next  of  kin  of  any  deceased  person,  to  re* 
coTer  the  Talue  of  any  assets  that  may  have  been  paid  to  them  by  an 
executor  or  administrator,  means  those  to  whom,  under  the  statute  of  dis- 
tributionSi  the  personal  estate  of  the  deceased  would  pass.  It  therefore 
includes  the  widow  of  the  deceased. 

Where  the  shares  of  the  estate  belonging  to  infants  ha?e  been  paid  over  to  their 
general  guardians,  the  action  is  properly  brought  against  the  infants ;  and 
the  Judgment  should  direct  the  money  to  be  paid  out  of  the  Amds  in  the 
hands  of  the  guardians. 

Mere  delay  in  foreclosing  a  mortgage,  without  any  request  or  notice  to  fore- 
close, and  where  the  interest  has  been  paid,  is  not  enough  to  charge  upon 
the  mortgagees  the  consequences  of  a  fall  in  the  ralue  of  the  mortgaged 
property. 

The  sale,  by  a  widow,  of  her  interest  in  the  assets  decreed  by  the  surrogate 
to  be  paid  over  to  the  next  of  kin,  by  the  administrator,  will  leave  her  liable 
to  creditors  of  the  estate,  for  the  amount  of  assets  received  by  her  assignee, 
to  the  same  extent  as  if  the  same  bad  been  received  by  herself. 

If  the  widow  has  married  Again,  her  husbaud  is  not  a  necessary  or  proper 
party  to  an  action  brought  against  her,  by  a  creditor  of  the  estate,  for  the 
purpose  of  recovering  the  value  of  assets  paid  over  to  her  as  one  of  the  next 
of  kin,  by  the  administrator. 

IN  June,  1851,  Thomas  Lewis  executed  to  the  plaintiffs  a 
bond  conditioned  for  the  payment  of  $20,000  and  interest, 
which  bond  was  secured  by  a  mortgage  upon  five  lots,  in  the 
county  of  Kings,  made  by  the  said  Thomas  Lewis  and  Clarissa 
C.  his  wife.  Thomas  Lewis  died  intestate,  leaving  him  sur- 
viving his  widow,  Clarissa  C.  Lewis,  who  afterwards  inter- 
married with  the  defendant  Bichard  H.  Hinman  ;  also  Clara 
C.  Lewis,  Charles  P.  Lewis  and  Thomas  B.  Lewis,  infant 
children,  and  Joseph  B.  Lewis,  who  afterwards  assigned  his 
interest  in  the  decedent's  estate  to  William  Button.  In 
August,  1854,  Andrew  V.  Stout  was  appointed  administra- 
tor of  the  said  Thomas  Lewis,  and  interest  on  the  bond  was 
paid  to  July  1st,  1855.  And  on  the  1st  of  May,  1856,  the 
plaintiffs  commenced  an  action  to  foreclose  the  mortgage, 
making  the  administrator  a  party.    The  premises  were  regu- 
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larly  sold  at  public  auction,  by  the  sheriff,  on  the  third  of 
November,  1856,  in  presence  of  the  defendant  Bichard  H. 
Hinman,  and  the  guardian  ad  litem  of  the  infant  defendants, 
and  others.  The  sheriff  reported  a  deficiency  of  $7674.14, 
for  which  judgment  was  docketed  against  the  administrator 
on  the  17th  of  November,  1856,  and  an  execution  issued  on 
the  judgment,  to  the  sheriff  of  Kings  county,  on  the  18th  of 
November,  1856.  The  accounts  of  the  administrator  were 
finally  settled  on  the  11th  of  July,  1856,  and  the  assets  de- 
creed to  be  paid  as  follows :  To  the  defendant,  Clarissa  C 
Hinman,  $18,109.13;  and  to  each  of  the  defendants,  Clara 
C,  Charles  P.  and  Thomas  S.  Lewis,  $905457.  Clarissa 
C.  Hinman's  share  was  in  fact  paid  to  Solomon  Handford,  who 
had  advanced  her  money,  and  to  whom  she  had  assigned  it ; 
and  the  shares  of  the  others  were  paid  to  their  general  guar* 
dian.  This  action  was  brought  under  §  23  of  the  statute 
relative  to  suits  by  and  against  legatees,  and  against  next 
of  kin,  heirs  and  devisees,  &c.  (3  It.  S.  5th  ed,  748,)  to 
recover  the  deficiency,  (a)  The  complaint  contained  sub- 
stantially the  facts  above  set  forth.  The  answer  of  the 
infant  defendants  by  their  guardian  ad  litem  contained  a 
general  denial,  and  alleged  laches  on  the  plaintiffs'  part,  and 
other  outstanding  debts  of  the  decedent.  The  answer  'of 
Hinman  and  wife  was  served  November  27, 1857,  and  denied 
that  Mrs.  Hinman  was  next  of  kin  to  Thomas  Lewis,  deceased, 
or  that  her  husband  received  any  of  the  decedent/s  estate  as 
next  of  kin,  or  that  she  had  any  separate  estate,  or  that 
execution  was  duly  issued  against  the  administrator;  and 
alleged  laches  on  the  part  of  the  plaintifb,  and  other  out- 
standing claims  against  decedent.  William  Hutton  did  not 
appear ;  and  as  to  him,  the  complaint  was  dismissed.    Joseph 

(a)  That  lecUon  is  as  follows :  "  Actions  against  the  next  of  kin  of  any  de- 
ceased personi  to  recover  the  value  of  any  assets  that  may  have  heen  paid  to 
them  hy  an  ezocntor  or  administrator,  may  be  brought  against  all  of  the  said 
relatives  Jointly,  or  one  or  more  of  them,  for  the  amount  received  by  each  of 
tbett.'* 
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B.  Lewis  was  not  served  with  process,  and  did  not  appear  in 
the  action. 

Judgment  was  rendered  at  special  t«rm  against  all  the 
defendants,  except  the  two  last  named,  for  the  full  amotmt 
of  the  claim,  to  be  apportioned  as  the  statute  directs.  And 
from  that  judgment  the  defendants  appealed. 

P.  O.  Galpiuy  for  the  appellants  Hinman  and  wife.  The 
judgment  cannot  be  sustained  against  Mrs.  Hinman.  I.  She 
is  not  contemplated  by  the  statute  as  being  liable,  she  not 
being  one  of  the  next  of  kin.  {Nichols  v.  Savage^  cited  18 
Ves.  53.  Oarrick  v.  Lord  Camden^  14  id,  376,  381,  386. 
Watt  V.  Watt,  3  id.  244.  Bailey  v.  Wright,  18  id.  49. 
Cholmondey  v.  Lord  Ashburton,  6  Beav.  86.)  (1.)  The 
statute  of  distribution  directs  the  estate  to  be  distributed  to 
the  widow,  children,  or  next  of  kin,  &c.  (2  jB.  S.  97,  §  75.) 
(2.)  The  right  of  action  is  given  against  the  next  of  kin  only. 
(Id,  90,  §  42.)  (3.)  Such  right  being  confined  by  the  stat- 
ute to  them,  the  court  cannot  by  intendment  extend  it  to 
others  not  specially  embraced  in  it. 

II.  The  statute  further  provides,  that  all  mortgages  upon 
lands,  &c.  shall  be  paid  by  the  heir  to  whom  they  descend, 
&c.  (1  5.  iS'.  749,  §  4)  (1.)  The  plaintiffs  must  show  that 
the  heir  refused  to  pay  the  mortgage,  before  they  can  main- 
tain the  action.  (2.)  The  request  not  to  foreclose,  if  any  is 
presumed,  must  be  regarded  as  being  made  at  the  instance  of 
the  heirs  and  for  their  benefit,  and  they  alone  are  liable  for 
any  deficiency.  (3.)  ^The  understanding  between  the  plain- 
tiffs and  the  heirs  to  delay  the  foreclosure,  is  a  tacit  agreement 
on  the  plaintiffs*  part  to  look  to  the  land  and  the  heirs  for 
satisfaction  of  the  mortgage. 

III.  The  plaintiffs  do  not  come  within  the  provisions  of 
the  statute,  which  is  for  the  benefit  only  of  such  creditors  as 
may  have  neglected  to  present  their  claims.  (2  B.  S.  90, 
§  42.)  (1.)  The  plaintiffs  presented  their  claim,  which  was 
acknowledged  by  paying  interest  upon  it ;  it  should,  there- 
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fore,  he  disposed  of  in  the  same  manner  as  other  claims  pre- 
sented. (2.)  It  makes  no  difference  that  the  deficiency  arose 
after  distribution.  The  claim  having  been  presented,  it  was 
the  duty  of  the  administrator  to  provide  against  any  defi- 
ciency. He  became  personally  liable  for  it,  and  the  plaintiffs 
must  show  that  they  have  not  only  exhausted  their  remedy 
against  the  estate  in  his  hands,  but  also  personally  and  on 
his  bond. 

lY .  No  valid  execution  was  issued  against  the  administra- 
tor. (2  5.  ;S'.  87,  §  32.  /d.363,§3.  9  Wend.  4^.)  There 
being  no  valid  execution  issued,  the  plaintiffs  have  not  ex- 
hausted their  remedy,  so  as  to  entitle  them  to  maintain  this 
action. 

y.  The  action  cannot  be  maintained  against  the  widow, 
because  it  does  not  appear,  nor  is  it  charged,  that  she  has 
ally  separate  estate,  (fiohine  v.  8t,  Johriy  12  Howard^  336. 
PhilUpa  V.  Hagadoriy  Id.  17.)  (1.)  The  evidence  showa 
that  she  had  parted  with  her  interest  in  the  estate  of  her  hus- 
band before  the  distribution  took  place,  and  it  never  came  into 
her  possession.  (2.)  If  this  was  ever  a  separate  estate  of 
hers,  it  certainly  was  not  so  at  the  time  of  the  commence- 
ment of  the  action.  (3.)  In  order  to  sustain  a  suit  against 
a  married  woman,  it  must  appear  that  she  had  a  present  sub- 
sisting estate  at  the  time  of  its  commencement ;  that  she 
once  had  one,  vriU  not  be  sufficient.  (4.)  The  estate  must 
also  be  clearly  described,  in  order  to  enable  the  court  to  make 
the  necessary  direction  as  to  its  application  in  satisfaction  of 
the  judgment.  {See  Cohine  v.  St.  John,  12  Howardy  336.) 
(5.)  The  judgment  is  defective  in  declaring  it  a  lien  upon 
her  separate  estate,  and  directing  execution  to  issue.  (6.)  An 
execution  cannot  issue  against  a  married  woman ;  the  only 
manner  a  judgment  can  be  enforced  against  her  estate,  is  by 
the  appointment  of  a  receiver  to  take  charge  of  it,  and  apply 
it  in  satisfaction  of  the  judgment. 

VI.  The  defendant  R.  H.  Hinman  is  noc  a  proper  party. 
(1.)  The  cause  of  action  arose  after  his  marriage  with  Mrs. 
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Hinman ;  the  case,  therefore,  does  not  come  within  the  pro- 
visions of  the  statute  of  1853.  (2.)  The  action  is  not  in 
rem,  against  the  estate  distributed,  but  against  the  next  of 
kin  personally.  The  estate  itself  is  only  the  measure  of  lia- 
bility of  each.  (3.)  The  action  being  personal  against  them, 
no  right  of  action  accrued  until  they  had  received  their  dis- 
tributive share  of  the  estate. 

B.  S.  Emmet,  guardian  ad  litem  for  infant  defendants. 
I.  Actions  by  creditors  against  next  of  kin,  to  recover 
debts  due  by  an  intestate,  will  only  lie  against  those  of  the 
next  of  kin  to  whom  assets  shall  have  been  paid  or  distribu- 
ted, (2  B,  8.  275,  §  47,)  and  by  whom  such  assets  shall  have 
been  received.  (Id.  693,  §  23.)  No  part  of  the  assets  of 
Thomas  Lewis,  deceased,  was  ever  paid  to  these  defendants. 
Their  shares  of  the  assets  were  paid  to  their  guardian.  In 
all  cases  where  minors  are  entitled  to  a  share,  of  the  personal 
estate  of  an  intestate,  or  testator,  either  as  children,  next  of 
kin,  or  legatees,  the  statute  creates  a  trust  whereby  the  guar- 
dian or  the  surrogate  is  made  the  trustee  to  receive  and  hold 
such  share,  and  to  apply  the  income  thereof.  (2  B.  S.  276, 
283,  §§  51-55,  87.)  The  minor,  during  his  minority,  stands 
in  the  relation  of  cestui  que  trust  of  the  estate.  This  trust 
is  precisely  analogous  to  a  trust  created  by  will,  whereby  per- 
sonal property  is  bequeathed  to  a  trustee,  to  apply  the  in- 
come thereof  to  the  use  of  ^,  cestui  que  trust,  and  to  pay 
over  the  principal  at  the  expiration  of  a  stated  period.  The 
trustee  is  the  legal  owner ;  the  cestui  que  trust  the  equitable 
owner  of  the  assets.  The  minor's  legal  absolute  ownership 
of  the  assets  is  prospective,  and  contingent  upon  his  coming 
of  age ;  until  then  he  has  no  power  to  dispose  of  or  control 
the  assets.  He  can  neither  compromise  or  pay  the  intestate's 
debts  so  as  to  avoid  a  suit,  nor  satisfy  a  judgment  if  recovered 
against  him.  The  assets  may  never  come  into  his  hands. 
They  may  be  wasted  or  lost  by  his  guardian  or  trustee.  The 
assets  of  an  intestate,  therefore,  cannot  be  said  to  be  paid  to 
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a  minor  next  of  kin,  or  to  have  been  received  by  Mm.  His 
receipt  of  such  assets,  if  ever,  is  on  his  coming  of  age,  before 
which  time  he  is  not  entitled  to  receive  them.  (2  B,  S.  276, 
§  55.)  The  statute  being  in  derogation  of  the  common  law 
so  far  as  it  creates  a  contract  between  the  next  of  kin  and 
the  creditors  of  the  deceased,  must  be  construed  strictly. 
The  restriction  in  the  statute  of  a  right  of  action  only  against 
those  legatees  and  next  of  kin,  to  whom  assets  shall  have 
been  paid,  was  intended  to  apply  to  cases  of  this  kind  where 
the  next  of  kin  or  legatees  could  not,  by  law,  receive  the 
assets. 

II.  The  liability  of  next  of  kin  to  creditors  of  a  deceased 

« 

intestate,  grows  out  of  a  statutory  contract  to  pay  the  debts 
due  by  the  intestate  to  the  extent  of  the  assets  received, 
which  contract,  by  the  next  of  kin,  is  implied  from  their  re- 
ceipt of  the  assets.  The  statute  creating  this  liability  was 
not  intended  to  be  in  derogation  of  the  common  law  govern- 
ing the  liability  of  infants.  At  common  law  the  contracts 
of  an  infant  were  voidable,  and  subject  to  be  affirmed  or  dis- 
affirmed upon  his  coming  of  age,  even  though  the  contract 
be  for  the  benefit  of  the  infant.  (2  Kefit,  234  et  seq.)  I'he 
infant,  upon  his  coming  of  age,  may  elect  to  decline  the  leg- 
acy or  distributive  share. 

III.  The  real  estate  mortgaged  by  the  intestate  to  secure 
his  debt  is  chargable  as  the  primary  fund  for  the  payment  of 
that  debt.  (2  B.  8. 156,  §  4.  Johnson  v.  Corbett,  11  Paige, 
265.)  The  administrators  or  i^xt  of  kin  are,  therefore,  if 
liable  at  all,  only  so  secondarily  and  as  sureties,  and  the 
creditor  is  bound  to  use  diligence  in  collecting  the  debt  out  of 
the  primary  fund.  It  appears  from  the  pleadings,  that  the 
intestate's  debt  to  the  plaintiffs  became  due  in  the  year  1851, 
and  the  same  was  secured  by  mortgage  of  real  estate ;  and  it 
appears  from  the  referee's  report,  that  no  proceedings  were  ta- 
ken by  the  plaintiffs  to  collect  the  debt  out  of  the  mortgaged 
premises  until  the  year  1858.  The  premises  were  sold  in 
1856  for  the  sum  of  $15,660,  and  between  the  time  when 
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the  said  debt  bec€tme  due  and  the  time  of  the  said  Bale,  the 
premises  were  worth  at  least  $22,500.  The  failure  or  neglect 
of  the  plaintiffs  to  collect  the  debt  out  of  the  mortgaged 
premises  when  they  might  have  done  so,  discharges  the  ad- 
ministrator or  next  of  kin  from  all  liability  for  any  deficiency. 
(Johnson  v.  Corbettj  11  Faige,  265.) 

Hopper  dt  Jacksony  for  the  respondent.  I.  A  widow  is  to 
her  intestate  husband  one  of  the  ^'  next  of  kin/'  or  relatives 
to  whom  assets  al-e  paid  or  distributed  within  the  meaning  of 
the  statute  of  distributions,  (3  B.  8.  5th  ed,  177,  §  47,)  and 
of  the  statute  regulating  actions  against  "  next  of  kin.''  {Id. 
749,  §  23.)  (1.)  It  is  assumed  in  all  the  cases  that  the  ques- 
tion who  shall  be  included  in  the  term  next  of  kin^  is  one  of 
intention,  to  be  determined  from  the  context.  And  the  ques- 
tion has  usually  arisen  upon  the  construction  of  trust  deeds 
or  marriage  settlements,  or  in  determining  by  what  title  the 
husband  surviving  the  wife  takes  her  choses  in  action.  (Bailey 
V.  Wright,  18  Ves.  49.  Oarrick  v.  Lord  Camden,  14  id. 
381.  King  v.  Dr.  Bettesworth,  2  Str.  1111.  2  Black. 
Com.  514.  Merchants'  Ins.  Co.  v.  Hinman,  4  Ahh.  Pr.  B. 
312.)  (2.)  It  is  not  only  the  clear  intent  of  the  statute  to 
include  the  widow  under  the  term  next  of  kin,  but  that  is  the 
only  possible  construction.  Creditors  may  proceed  against 
the  "  next  of  kin."  (3  B.  S.  5th  ed.  749,  §  23.)  But 
in  cases  where  she  takes  the  entire  surplus,  if  she  were  not 
included,  creditors  would  be  remediless.  Notice  of  appraise- 
ment is  served  only  on  the  next  of  kin.  (Id.  169,  §§  3,  5.)  Ex- 
ecutor is  not  liable  for  assets  paid  to  next  of  kin,  after  notice. 
(Id.  176,  §  44.)  Final  settlement  is  proof  of  moneys  paid  to 
next  of  kin,  (Id.  181,  §  71.)  The  citation  for  final  settlement 
is  to  the  next  of  kin.  (Id.  180,  §  66.)  The  right  to  demand  an 
accounting  is  confined  to  next  of  kin.  (Id.  178,  §  57.)  .  The 
words  neoct  of  kin  must  here  be  taken  in  connection  with 
what  follows,  and  must  be  held  to  include  all  to  whom  any 
assets  may  have  been  paid.    The  object  of  the  statute  is  to 
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protect  the  executor  in  making  distribution,  and  at  the  same 
time  protect  the  rights  of  creditors  having  valid  claims  against 
the  estate.  (Id.  749,  §  23.  Id.  177,  §  47.)  The  action  for 
contribution  given  by  §  25,  would  undoubtedly  lie  against 
the  widow,  as  one  of  the  '^relatives  of  the  testator  to  whom 
such  assets  may  have  been  paid."  All  parties  take  their 
distributive  shares  cum  onere;  and  the  debts  of  decedent 
are  jSrst  to  be  paid.  (Id.  183,  §  82.  Id.  749,  §§  23,  24, 
25.    Id.  177,  §  47.) 

II.  It  is  immaterial  whether  the  distributive  shares  of  the 
defendants  were  paid  to  them  personally,  or  to  their  author- 
ized agents  or  assignees,  or  to  some  one  for  their  use.  The 
actual  recipient  of  the  money  was  the  agent  of  the  person 
entitled  to  receive  it.  And  the  statute  makes  the  final  set- 
tlement before  the  surrogate  conclusive.     (Id.  181,  §  71.) 

III.  The  infancy  or  coverture  of  the  defendants,  or  that 
no  proof  was  given  that  the  defendant  Mrs.  Hinman  has  a 
separate  estate,  is  no  defense.  The  debt  is  made  enforcea- 
ble by  statute  against  all  who  receive  assets,  without  excep- 
tion ;  and  no  such  exceptions  can  be  presumed,  for  the  reasons 
stated  aupray  first  point  (2).  (1.)  In  this  case  the  statute 
creates  the  liability,  and  the  recipients  take  their  share  of  the 
assets,  subject  to  any  outstanding  debt  of  the  decedent. 
(2.)  Even  if  no  execution  could  at  present  be  issued  against 
Mrs.  Hinman's  estate,  that  does  not  alTect  the  plaintiffs'  right 
to  a  judgment.  On  her  death,  all  her  separate  estate  would 
become  a  general  trust  fund  for  the  payment  of  all  her  debts. 
(Norton  v.  Turvill,  2  F.  Will  144)  (3.)  This  action  is  not 
founded  on  the  supposition  that  Mrs.  Hinman  has  charged 
her  separate  estate  by  appointment,  and  such  separate  estate 
need  not  be  alleged.  Her  liability  is  made  general  by  stat- 
ute to  the  extent  of  the  money  received,  and  is  not  to  be 
distinguished  from  the  liability  of  the  daughters.  (3  B.  S. 
749.)  (4)  The  infants  having  received  their  shares,  they 
cannot  avoid  the  liability  thereby  incurred,  without  refund- 
ing the  money  or  paying  it  into  court.    (2  Kent's  Com.  240. 
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Boof  V.  Stafford,  7  CoweUy  179.  Weed  v.  Beebe,  21  Verm. 
B.  495-500.  Hamhlett  v.  Hamhlett^  6  jST.  Hamp.  Bep, 
333-339.  Smith  v.  -B'ran«,  5  Humph  B.  70.  J?at7cy  v. 
Bamberger',  11  jB.  Jfon.  ^ep.  113-115.) 

lY.  It  is  not  necessary  that  an  execution  should  have  been 
issued  against  the  administrator.  (3  B,  S.  451.  Id,  176, 
§  44  Id.  177,  §  47.)  The  fund  is  the  same,  and  the  right 
of  contribution  remaining,  it  can  make  no  legal  difference  to 
the  next  of  kin ;  while  it  would  be  unreasonable  to  delay  the 
creditor,  particularly  after  distribution  and  final  settlement. 
In  case  of  heirs,  the  fund  is  different,  and  the  statute  makes 
a  distinction.     (3  B.  S.,750.) 

V.  The  execution  was  regularly  issued.  (3  B.  S.  174, 
§  36.     Olmstead  v.  Vredenburgh,  10  How,  Pr.  B.  215.) 

VI.  The  plaintiffs  used  due  diligence.  The  foreclosure 
suit  was  regular,  and  was  commenced  shortly  after  the  first 
default  in  payment  of  interest. 

VII.  The  property  brought  its  full  value.  There  is  no 
evidence  of  any  depreciation  prior  to  the  sale,  which  was  at 
public  auction,  under  direction  of  the  sheriff,  in  presence  of 
all  parties,  and  is  conclusive  evidence  of  value. 

By  the  Court.  The  term  "  next  of  kin,"  (in  regard  to 
the  remedy,)  means  those  to  whom,  under  the  statute  of  dis- 
tributions, the  personal  estate  of  the  deceased  would  pass. 

The  action  is  properly  brought  against  the  infants  where 
the  amount  of  the  estate  belonging  to  them  has  been  paid 
over  to  the  general  guardian.  In  such  a  case,  tiie  judgment 
should  direct  the  money  to  be  paid  out  of  the  funds  in  the 
hands  of  the  guardian. 

Mere  delay  in  foreclosing  a  mortgage,  without  any  request 
or  notice  to  foreclose,  and  where  the  interest  has  been  paid, 
is  not  enough  to  charge  upon  the  mortgagees  the  consequences 
of  a  fall  in  the  value  of  the  property. 

The  sale  by  the  widow,  of  her  interest  in  the  estate,  left 
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her  liable  for  the  amount  of  the  personal  estate  received  by 
her  assignee,  to  the  saoie  extent  as  if  received  by  herself. 

No  judgment  should  be  rendered  against  the  defendant 
Bichard  H.  Hinman,  and  the  same  must  be  so  far  modified 
as  to  omit  any  recovery  i^inst  him. 

Judgment  modified  so  as  to  (strike  out  any  recovery  against 
Bichard  H.  Hinman,  and  to  direct  the  recovery  against  the 
infants  to  be  paid  out  of  the  moneys  in  the  hands  of  their 
guardian. 

[New  Tobk  Gssbbal  Tbbx,  May  6, 1861.  Clerke,  Omdd  and  Ingraham, 
JasticM.] 


Ward  vs.  Buoeman. 

The  rigbt  of  the  master  to  ccntinne  in  command  of  a  venel  becanae  he  to  a 
part  owner,  can  only  rest  on  a  contract  made  with  the  other  owners. 

Even  if  such  a  contract  is  made  with  one  captaiUi  it  is  not  an  assignable  right, 
to  be  transferred  with  the  share,  but  to  personal  to  the  captain  with  whom 
it  was  made. 

Such  a  contract  cannot  be  unlimited,  in  respect  to  duration ;  and  where  no 
time  to  fixed  for  its  continuance,  it  must  be  considered  as  subject  to  be  ter- 
minated by  either  party  on  reasonable  notice,  if  the  interest  of  either  re- 
quires a  change, 

ACTION  of  trover  for  the  ill^al  conversion  by  the  defend- 
ant of  the  one  quarter  part  of  the  schooner  N^^  and  also 
for  damages  for  wrongfully  depriving  the  plaintiff  of  a  ^^mas-' 
ter'e  interest"  in  said  schooner,  which  was  claimed  to  be  the 
right  to  nin  her,  as  master,  and  to  receive  as  such  master, 
for  so  running  her,  55  per  cent  of  her  gross  earnings,  in  addi- 
tion to  his  quarter  dividends  as  part  owner.  The  defendant 
had  not  destroyed  the  schooner,  but  as  owner  of  three  quar- 
ters had  appointed  another  master,  and  employed  her  as  he 
chose.  The  means  adopted  by  the  defendant  to  obtain  pos- 
session of  the  vessel,  it  is  alleged,  was  a  warrant  of  attach- 
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meut.  The  answer  admitted  the  issuing  of  the  attachment^ 
but  stated  the  grounds.  No  evidence  whatever  was  given, 
or  offered,  of  a  conversion,  but  the  object  of  the  action  was 
to  establish  the  existence  of  a  kind  of  property,  called  a  "  mas- 
ter's interest,"  as  distinguished  from  his  interest  as  an  owner. 
Witnesses  testified  that  such  an  interest  was  worth  from 
thirty  to  fifty  per  cent  more  than  a  citizen's  interest.  The 
plaintiff  derived  his  title  from  one  De  Groote,  and  the  bill  of 
sale  conveyed  only  "  the  one  quarter  of  the  vessel." 

The  register  showed  that  De  Groote  owned  one-fourth, 
and  the  defendant  three-fourths. 

The  complaint  was  dismissed,  and  the  plaintiff  appealed. 

J.  jT.  Williamsy  for  the  appellant. 
Q.  Dean,  for  the  respondent 

Bt  the  Court.  The  nght  of  a  master  to  continue  in 
command  of  a  vessel  because  he  is  part  owner,  can  only  rest 
on  a  contract  made  with  the  other  owners. 

Even  if  such  a  contract  is  made  with  one  captain,  it  is  not 
an  assignable  right  to  be  transferred  with  the  share,  but  is 
personal  with  the  captain  with  whom  it  is  made. 

Such  a  contract  cannot  be  unlimited  in  respect  to  dura- 
tion ;  and  when  no  time  is  fixed  for  its  continuance,  it  must 
be  considered  as  subject  to  be  terminated  by  either  paiiy  on 
reasonable  notice,  if  the  interest  of  either  requires  a  change. 
(Story  on  Partnership j  §  432.  Card  v.  Hope,  2  Barn,  d 
Cress.  661.) 

The  facts  proved  on  the  part  of  the  plaintiff  do  not  show 
a  right  to  recover,  and  the  complaint  was  properly  dismissed. 

Judgment  affirmed,  with  costs. 

[Nsv  ToBX  GxsBEAL  TxEX,  May  6, 1S61.    Cln'ke,  Ingraham  and  Oovld, 
Jostiees.] 
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Pattek,  receiver^  &c.  vs.  Hazewell  and  wife. 

Where  a  defendant,  by  bis  answer,  denies  all  the  facts  stated  in  the  com* 
plaint,  judgment  cannot  be  taken  against  him,  even  by  default,  without 
evidence. 

THIS  actiou  was  brought  by  the  plaintiff  as  receiver  of  the 
defendant  George  B.  Hazewell,  appointed  in  proceedings 
instituted  against  him  by  one  Francis  Kerter.  a  judgment 
debtor  of  said  Hazewell,  against  Hazewell  and  his  wife,  and 
the  complaint  prayed  for  a  discovery  respecting  certain  prop- 
erty in  Texas  and  Philadelphia  alleged  to  belong  to  the  wife, 
and  for  a  judgment  or  order  requiring  the  defendants  to  trans- 
fer said  property  to  a  receiver ;  that  the  same  might  be  sold, 
and  that  the  sum  of  $400,  or  whatever  amount  of  legal  in- 
terest the  plaintiff  had  in  said  property,  might  be  paid  over 
to  him,  with  costs,  &c.  The  defendant  Sarah  H.  Hazewell 
appeared,  and  put  in  an  answer  denying  all  the  material  alle- 
gations in  the  complaint.  George  B.  Hazewell  did  not  an- 
swer. The  action  was  brought  to  trial  at  a  special  term  held 
in  the  city  of  New  York,  in  March,  1859.  Neither  of  the 
defendants  appeared  at  the  trial,  and  no  evidence  was  pro- 
duced by  either  party.  Judgment  was  ordered  by  the  court 
for  the  plaintiff,  against  both  defendants,  for  the  amount  of 
the  judgment  recovered  against  George  B.  Hazewell  in  the 
Kerter  suit,  together  with  interest  and  costs,  or  that  the  de- 
fendants, within  twenty  days,  assign  and  transfer  to  the 
plaintiff,  as  receiver,  the  real  estate  in  Texas  and  Philadel- 
phia, by  a  good  and  sufficient  deed  or  deeds  of  conveyance ; 
and  that  the  plaintiff  have  power  and  authority  to  sell  the 
same,  &c.  The  defendants,  on  a  case  and  exceptions,  moved 
for  a  new  trial. 

J,  H.  Patteriy  plaintiff,  in  person. 

J.  0.  Bobinson,  for  the  defendants. 
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The  Court  decided  that  where  the  defendant,  by  his  an- 
swer,  denies  all  the  facts  stated  in  the  complaint,  judgment 
cannot  be  taken,  even  by  default,  without  evidence. 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  abide 
the  event 

[New  Yobx  Gxnbbal  Tbbx,  May  6, 1S61.    Cltrkej  Suik^land  aod  IngrO' 
ham,  Justices.] 


Halstead  and  others  vs.  Gobdon  and  McCbossak. 

A  provision,  fn  an  assignment  for  the  benefit  of  creditors,  which  authorizes 
the  assignee  to  pAy  all  reasonable  expenses,  costs,  charges  and  commissions 
attending  the  execution  thereof,  with  a  reasonable  and  lattfal  commission 
for  the  services  of  the  assignees,  does  not  render  the  assignment  roid. 

Nor  will  a  clause  authorizing  the  property  to  be  sold  at  private  sale,  avoid  an 
assignment. 

A  clause  directing  the  assignees  to  sell  and  dispose  of  the  property  at  public 
or  private  sale,  as  he  may  deem  most  beneficial  to  the  interests  of  the  cred- 

I 

iters,  is  to  be  understood  as  applying  to  the  mode  of  selling ;  viz.  either  at 
public  or  private  sale,  and  not  as  authorizing  a  sale  on  credit 

THIS  action  was  commenced  by  the  plaintiffs  as  judgment 
creditors  of  James  Gordon,  to  set  aside  an  assignment 
made  by  the  defendant  Gordon  to  the  defendant  McCrossan, 
of  his  (Gordon's)  property,  for  the  benefit  of  creditore.  The 
action  was  tried  before,  his  honor  Justice  Da  vies,  at  special 
term,  without  a  jury,  on  the  17th  of  October,  1859.  He 
adjudged  the  assignment  to  be  fraudulent  and  void,  by 
reason  of  the  following  provision  in  the  assignment,  viz: 
'^  And  with  and  out  of  such  sales  and  collections,  that  the 
said  party  of  the  second  part  shall  first  pay  and  disburse 
all  the  reasonable  expenses,  costs,  charges  and  commis- 
sions attending  the  due  .execution  of  these  presents  and  the 
carrying  into  effect  the  trusts  hereby  created,  together  with  a 
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reasonable  and  lawful  compensation  or  commission  for  his  own 
services ;"  the  court  at  special  t^rm  holding,  that  by  the  pro- 
vision in  question,  a  commission  or  compensation  was  by  the 
assignment  to  be  paid  to  the  assignee,  over  and  above  the  just 
and  reasonable  commission  for  executing  the  assignment. 
The  assignment  also  contained  the  following  clause:  "In 
trust  nevertheless,  to  and  for  the  use,  intents  and  purposes 
following ;  that  is  to  say,  that  the  said  party  of  the  second 
part  shall  take  possession  of  the  property  hereby  assigned,  or 
intended  so  to  be,  and  shall,  with  all  convenient  diligence, 
sell  and  dispose  of  the  same  at  public  or  private  sale  as  he 
may  deem  most  beneficial  to  the  interests  of  the  creditors  of 
the  said  party  of  the  first  part,  and  convert  the  -same  into 
money,"  &c. 

Judgment  was  given  for  the  plaintiffs  at  special  term,  de- 
claring the  assignment  to  be  void  upon  its  face,  with  the 
usual  provisions  in  similar  judgments,  with  costs. 

The  defendants  appealed. 

John  C.  Dimmtckf  for  the  appellant. 
Capron  &  Lake,  for  the  plaintiffs. 

Bt  the  Court.  A  voluntary  assignment  for  the  benefit  of 
creditors,  which  authorizes  the  assignee  to  pay  all  reasonable 
expenses,  costs,  charges  and  commissions  attending  the  exe- 
cution thereof,  with  a  reasonable  and  lawful  commission  for 
the  assignee's  services,  is  not  void.  -The  commissions  to  the 
assignee  are  to  be  lawful.  The  other  commissions  are  for 
persons  (auctioneers  and  others)  employed  to  do  the  work. 

It  does  not  avoid  the  assignment  to  authorize  the  property 
to  be  sold  at  private  sale. 

There  is  no  authority,  in  the  assignment,  to  sell  on  credit. 
The  only  direction  given  to  the  assignee  by  the  words  "a«  ht 
may  deem  most  beneficial  to  the  interest  of  the  creditors^* 
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is  as  to  the  mode  of  selling ;  viz.  either  at  puhlic  or  private 
sale,  not  to  selling  on  credit. 

Judgment  reversed,  and  new  trial  ordered ;  costs  to  abide 
the  event. 

[Nbw  Tore  Qsixerjll  Terv,  June  21, 1861.    Clerkej  Ingraham  and  Xeon- 
ardi  Justices.] 


Willetts  vs.  Vandenbuegh  and  others. 

Ad  action  will  not  lie,  in  favor  of  a  simple  contract  creditor^  against  the  as- 
signee of  the  debtor  under  an  assignment  for  the  benefit  of  creditors,  and 
others,  to  compel  the  assignee  to  account  for  the  assigned  property,  and  to 
pay  the  value  of  property  alleged  to  have  been  fhindulentty  left  in  the 

.  hands  of  the  assignor,  and  by  him  converted  to  his  own  use ;  to  compel  an- 
other defendant  to  pay  the  value  of  certain  property  of  the  assignor^  al- 
leged to  have  been  sold  at  auction,  by  the  assignee,  for  tho  benefit  of  such 
defendant,  for  less  than  its  value,  by  collusion,  and  without  due  notice ;  to 
compel  the  defendants  to  pay  the  value  of  other  property  alleged  to  have 
been  sold  at  auction  to  one  of  the  defendants,  for  less  than  its  value,  by  col- 
lusion ;  to  compel  the  assignee  to  account  for  and  pay  the  value  of  lands 
alleged  to  have  been  fhiudulently  conveyed  to  him,  without  consideration, 
by  the  assignor,  previous  to  the  assignment;  to  set  asido  deeds  to  another 
defendant,  alleged  to  have  been  executed  by  the  assignor,  before  the  as- 
signment, as  fraudulent  and  void  and  without  consideration ;  to  compel  the 
delivery  of  the  possession  of  the  premises  thus  conveyed ;  and  to  obtain 
Judgment  against  the  assignee  for  the  amount  of  the  plaintiff's  claim.  A 
judgment  must  first  be  obtained,  by  the  plaintiff,  and  the  remedy  at  law 
exhausted,  it  seems. 

THIS  was  an  appeal  from  an  order  made  by  Hon.  Justice 
Sutherland^  at  special  term,  overruling  the  demurrers 
of  the  defendants  to  the  complaint.  The  action  was  brought 
by  the  plaintiff,  who  claims  to  be  a  simple  contract  creditor 
of  one  David  M.  Meserole,  now  deceased,  in  a  sum  amount* 
ing  at  the  commencement  of  this  action  to  about  087,  against 
the  defendant  Vandenburgh^  who  is  allied  to  be  an  assignee 
for  benefit  <^  creditors  of  said  Meserole,  under  an  aissign- 
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meht  annexed  to  the  complaint,  and  against  the  other  defend- 
antSy  for  the  following  purposes :  1.  To  compel  the  assignee 
to  account  for  the  assigned  property,  and  to  pay  the  full 
value  of  certain  property  alleged  to  have  been  fraudulently 
left  in  the  hands  of  the  assignor,  and  by  him  converted  and 
appropriated  to  his  own  use.  2.  To  compel  the  defendant 
Abraham  Meserole  to  pay  the  full  value  of  certain  property 
of  the  assignor,  alleged  to  have  been  sold  at  auction  to  one 
Knapp  for  the  benefit  of  said  defendant  Abraham  Meserole, 
for  less  than  its  true  value,  by  collusion  between  said  defend- 
ant and  said  assignee,  and  without  due  notice.  3.  To  compel 
said  defendants  to  pay  the  full  value  of  certain  property  al- 
leged  to  have  been  sold  at  auction  to  the  defendant  Abraham 
Meserole,  jun.,  for  less  than  its  value,  by  collusion  as  afore^ 
said.  4.  To  compel  the  defendant  Vandenburgb  to  account 
for  and  pay  the  full  value  of  certain  lands^in  Kings  county, 
alleged  to  have  been  fraudulently  conveyed  to  him,  without 
consideration,  by  the  assignor,  be/ore  the  date  of  the  assign- 
ment. 5.  To  set  aside  a  certain  deed  alleged  to  have  been 
made  be/ore  the  date  of  the  assignment,  by  the  assignor,  to 
the  defendant  Abraham  Meserole,  jun.,  conveying  certain 
lands  in  Dutchess  county,  as  fraudulent  and  void  and  without 
consideration.  6.  To  set  aside  a  certain  other  deed  alleged 
to  have  been  made  without  consideration,  be/ore  the  date  of 
said  assignment,  by  said  assignor  to  said  Abraham  Meserole, 
jun.,  conveying  certain  lands  in  Kings  county,  as  fraudulent 
and  void.  7.  To  compel  the  said  Abraham  Meserole,  jun.,  to 
deliver  full  and  peaceable  possession  of  said  premises  to  said 
assignor,  to  be  by  him  accounted  for  to  the  creditors  of  said 
assignor.  8.  To  obtain  judgment  for  the  plaintiff  for  the 
amount  of  his  said  claim  against  the  defendant  Yandenburgh 
in  full,  or  if  assigned  estate  be  not  sufficient,  then  ratably. 
9.  For  such  other  or  further  relief  as  shall  be  just. 

The  defendants  demurred  separately  to  the  complaint  upon 
the  following  grounds  appearing  upon  the  face  of  said  com^ 
plaint,  that  is  to  say : 
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•  ''I.  That  this  court  has  no  jurisdiction  of  the  subject  of 
the  action ;  for  that,  Ist.  The  matter  in  dispute  does  not  ex- 
ceed the  value  of  one  hundred  dollars.  2d.  It  does  not  appear 
that  the  plaintiff  has  brought  his  action  at  law,  or  taken  any 
proceedings  for  the  recovery  of  his  demand  against  David  M. 
Meserole,  named  in  said  complaint,  or  his  estate.  II.  That 
there  is  a  defect  of  parties  defendant  in  said  action ;  because, 
1st.  The  defendant  Abraham  Meserole,  jun.,  is  not  a  neces- 
sary or  proper  party  to  said  action.  2d.  The  defendant  Abra- 
ham Meserole  is  not  a  necessary  or  proper  party  to  said  action. 
3d.  The  personal  representatives,  widow  and  heirs  at  law,  of 
David  M.  Meserole,  named  in  said  complaint,  are  necessary 
and  proper  parties  to  the  action.  4th.  One  Knapp,  who  is 
mentioned  in  said  complaint  at  folios  29  and  30,  is  a  neces- 
sary and  proper  party  to  said  action.  III.  That  several 
causes  of  action  have  been  improperly  united,  in  that,  Ist.  The 
several  causes  of  action  alleged  in  said  complaint  do  not  all 
arise  out  of  the  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action.  2d.  The  said  alleged  causes 
of  action  do  not  all  belong  to  one  of  the  classes  specified  in 
section  167  of  the  code  of  procedure.  3d.  The  said  several 
alleged  causes  of  action  do  not  affect  all  the  parties  to  the 
said  action.  4th.  The  said  several  alleged  causes  of  action  will 
require  different  places  of  trial,  to  wit,  the  county  of  Dutch- 
ess, the  county  of  Kings,  and  the  city  and  county  of  New 
York.  5th.  The  said  several  alleged  causes  of  action  are  not 
separately  stated  in  said  complaint.  lY.  The  said  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant. 

Theo.  F.  Jacksofiy  for  the  appellants. 

Oeo.  Terioilliger,  for  the  plaintiff. 

Bt  the  Court.    The  plaintiff,  not  being  a  judgment  cred- 
itor, is  not  entitled  to  maintain  this  action. 
In  this  respect  the  demurrer  is  well  taken. 


NEW  YORK— MAY,  1861. 


Moore  r.  Bemington. 


Order  appealed  from  reversed.  Judgment  ordered  for  the 
defendant,  on  the  demurrer,  with  leave  to  the  plaintiff  to 
amend  on  payment  of  costs. 

[New  York  GbkbbaIi  Term,  May  6, 1861.    CUrkei  OotUd  and  Ingraham, 
JasUces.] 


•  •• 


John  W.  Moore  vs.  Bichard  Bemikgton. 

HowoTer  discreditable  an  act  may  be,  in  a  moral  point  of  view,  or  aa  a  breach 
of  confidence,  it  does  not  follow  that  the  act  is  on  that  account  to  be  held 
a  corrupt  one,  within  the  meaning  of  the  law,  so  as  to  avoid  a  contract.  It 
must  be  corrupt  as  tainted  by  fhiud,  or  illegal  as  in  violation  of  some  rule 
of  law  or  some  statute,  to  warrant  such  a  defense. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  complaint  was  for  services  rendered,  and 
for  money  paid  put  and  expended  for  the  defendant,  and 
demanded  judgment  therefor  in  the  sum  of  $315.50  and  in- 
terest. The  answer  denied  any  indebtedness  to  the  plaintiff. 
The  action  was  referred  to  a  referee,  who  found  the  following 
&cts,  viz : 

That  on  or  about  the  month  of  July,  1858,  the  defendant; 
Bemington,  being  the  owner  by  purchase  of  the  Dorchester 
Manufacturing  Company,  located  in  the  province  of  New 
Brunswick,  and  being  desirous  to  become  the  owner  of  a  ma- 
jority of  the  stock  of  said  company,  made  an  agreement  with 
Thomas  B.  Moore,  at  New  Brunswick,  to  come  to  the  city  of 
New  York  and  assist  the  defendant  in  obtaining  the  control 
of  said  stock,  and  that  he,  the  defendant,  would  pay  said 
Moore  his  reasonable  expenses  therefor.  That  in  pursuance 
of  said  agreement,  Moore  came  from  New  Brunswick  to  the 
city  of  New  York,  in  the  month  of  August,  1858,  and  re- 
mained until  the  5th  day  of  October,  1858,  and  rendered  said 
defendant  and  his  attorneys  such  assistance  as  he  could,  in 
obtaining  the  control  and.,  possession  of  a  majority  of  the 
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stock  of  said  Dorchester  Manufacturing  Company.  That  the 
reasonable  expenses  incurred  by  said  Thomas  B.  Moore,  while 
thus  engaged  in  rendering  said  defendant  assistance  for  the 
purpose  aforesaid,  amounted  to  the  sum  of  $107.50.  That 
on  the  11th  day  of  November,  1859,  the  said  Thomas  B. 
Moore  duly  assigned  the  said  demand  against  the  defendant, 
for  his  expenses,  to  the  plaintiff  in  this  action,  who  is  now 
the  lawful  owner  of  the  same. 

The  deposition  of  Thomas  B.  Moore  was  read  on  the  trial 
of  the  action.     He  t^tified  as  follows : 

"  I  was  requested  by  the  defendant,  in  July,  1858,  in  New 
Brunswick,  to  come  to  New  York,  at  his  expense,  to  assist 
him  with  such  information  as  I  could  afford,  in  regard  to  the 
stock  of  the  Dorchester  Manufacturing  Company,  and  par- 
ticularly to  assist  him  in  obtaining  the  ownership  of  the  stock 
of  John  Cames  &  Co.,  through  the  medium  of  an  attachment 
to  be  issued  out  of  some  court  in  New  York  at  the  suit  of 
Edward  Allison,  of  St.  Johns,  New  Brunswick,  against  the 
said  John  Cames  &  Co.,  a  large  number  of  shares  of  which 
stock  of  said  Cames  &  Co.  was  in  my  possession ;  it  being 
represented  to  me  by  said  defendant  that  the  only  way  it 
could  be  reached  was  by  my  coming  to  New  York  with  the 
certificates  of  stock  which  I  had,  belonging  to  said  Carnes  & 
Co ;  I  agreed  to  do  as  he  requested.  I  came  on  to  New  York 
in  the  month  of  August,  1858,  and  afforded  to  him  and  his 
counsel,  Mr.  Bunkle,  all  the  assistance  and  information  in 
my  power  in  regard  to  the  stock  of  Cames  &  Co.,  and  the 
stock  of  the  company.  The  stock  I  held  of  Cames  &  Co. 
was  taken  from  me  under  an  attachment  b^  the  sheriff  of 
New  York,  at  the  suit  of  Allison,  as  devised  by  the  defend- 
ant in  this  action/'  He  further  testified  that  he  had  no  other 
business  in  New  York ;  that  he  was  in  the  employ  of  the 
defendant  fifty-two  days ;  and  that  his  expenses  in  coming 
to  New  York,  while  there,  and  in  returning  to  New  Bruns- 
wick, were  $107.50.  It  appeared  in  evidence  that  the  wit- 
ness Thomas  B.  Moore  was,  at  the  time  of  this  transaction, 
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an  attorney  and  barrister  in  the  supreme  court  of  New  6run8<* 
wick.  Allison,  the  plaintiff  in  the  attachment  suit,  was  a 
member  of  the  firm  of  John  Games  &  Co.  The  plaintiff 
having  rested,  the  defendant's  counsel  moved  the  referee  that 
the  complaint  and  action  be  dismissed.  First.  On  the  . 
ground  that  no  cause  of  action  had  been  made  out.  Second. 
That  there  was  no  proof  that  Thomas  B.  Moore  ever  ren- 
dered any  services  to  the  defendant.  Third.  That  there  was 
no  evidence  showing  what  were  the  expenses  of  said  Moore  in 
traveling  from  New  Brunswick  to  New  York,  and  back ;  that 
there  was  no  proof  of  said  Moore  having  incurred  any  ex- 
pense for  board  while  here,  and  that  the  evidence  in  refer- 
ence to  all  his  said  expenses  was  of  too  indefinite  a  nature  to 
render  a  report  or  decision,  for  any  specific  amount  of  dam- 
ages, possible.  Fourth.  That  the  agreement  in  evidence,  on 
which  the  plaintiff  claims,  was  invalid,  inasmuch  as  the  same 
was  contrary  to  public  policy,  good  morals,  and  the  general 
policy  of  the  common  law,  and  that  the  same  was  consequent-  ^ 
ly  absolutely  null  and  void.  Fifth.  That  the  promise  of  the 
defendant  to  pay  the  expenses  of  said  Thomas  B.  Moore  was 
a  7iudum  pacturriy  and  wholly  without  consideration,  for  the 
same  reasons.  All  of  which  objections  were  overruled  by  the 
referee,  and  the  motion  to  dismiss  the  complaint  and  action 
was  denied ;  to  which  the  counsel  for  the  defendant  excepted. 

The  referee  found,  as  a  conclusion  of  law,  that  the  defend- 
ant was  indebted  to  the  plaintiff  in  the  sum  of  $107.50,  with 
interest  thereon  from  October  5th,  1858,  amounting  at  the 
date  of  the  report  to  the  sum  of  $119.10,  for  which  sum^ 
besides  costs,  the  plaintiff  was  entitled  to  judgment. 

Various  exceptions  were  taken  to  the  report,  and  from  the 
judgment  entered  thereon  the  defendant  appealed. 

Barrettj  Brinsmade  dt  Barrett^  for  the  appellant. 

Boies  dt  Cooper y  for  the  respondent 
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By  the  Courts  Ingraham,  J.  However  discreditable  aa 
act  may  be,  in  a  moral  point  of  view,  or  as  a  breacb  of  con-, 
fidence,  it  does  not  follow  that  the  act  is  on  that  account  to 
be  held  a  corrupt  one,  within  the  meaning  of  the  law,  so  as 
to  avoid  a  contract.  It  must  be  corrupt  as  tainted  by  fraud, 
or  illegal  as  in  violation  of  some  rule  of  law  or  some  statute, 
to  warrant  such  defense. 

Besides,  in  this  case  the  act  was  done  at  the  request  of  one 
of  the  partners,  which  would  relieve  it  from  the  charge  of 
having  been  done  without  any  authority. 

The  claim  appears  to  have  been  allowed  only  for  actual 
expenses,  or  the  equivalent  therefor.  Although  board  was 
not  actually  paid,  the  evidence  showed  what  the  board  was 
worth,  and  there  was  no  ground  for  rejecting  that  item  mere^ 
ly  because  it  was  not  paid.  So  far  as  the  board  was  referred 
to,  it  may  have  been  paid  for  in  some  other  way,  more  ex- 
pensive to  Moore  than  actually  paying  the  money. 

Judgment  affirmed,  with  costs. 

[Kbw  Yobk  Gubbal  Tbbm,  May  6, 1861.    Clerke,  Ckndd  and  Inffrakam, 
Justices.] 


BUBEE  V8.  NiCHOJiS. 

The  defendant  purchased  a  lot  of  land  of  the  plaintiff,  giving  back  a  mortgage 
npon  the  premises,  to  secure  a  portion  of  the  purchase  money  ;  and  there 
b^ing,  at  the  time,  a  dwelling  house  upon  the  land,  wh{c|i  projected  OTer 
the  a^ioining  lot,  the  mortgagor,  for  the  purpose  of  protecting  his  title,  pur- 
chased the  adjoining  lot,  Held  that  upon  the  mortgagee  bringing  an  ac- 
tion to  foreclose  the  mortgage,  the  mortgagor  could  not  set  up  these  facts 
by  way  of  counter-claim,  and  ask  for  damages  for  the  portion  of  the  house 
which  stood  on  the  adijoining  lot 

THIS  was  an  action  for  the  foreclosure  of  a  mortgage,  exe- 
cuted by  the  defendant  to  the  plaintiff  to  secure  the  pay- 
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ment  of  $1500,  a  portion  of  the  purchase  money  of  a  lot  of 
land  in  the  city  of  New  York.  The  action  was  referred  to  a 
referee,  who  found  the  following  facts  :  That  the  bond  and 
mortgage  mentioned  in  the  complaint  were  executed  by  the 
defendant  to  the  plaintiff,  to  secure  part  of  the  consideration 
money  agreed  to  be  paid  by  the  defendant  to  the  plaintiff 
upon  a  conveyance  thereof  by  the  plaintiff  to  the  defendant, 
at  the  time  and  in  the  manner  mentioned  in  the  pleadings. 
That  such  conveyance  contained  the  covenants  on  the  part 
of  the  plaintiff  to  the  defendant  of  seisin,  of  right  to  convey, 
for  peaceable  possession,  against  incumbrances,  of  further  as- 
surance and  of  warranty  set  forth  and  stated  in  the  defend* 
ant's  answer.  That  the  only  fact  which  the  defendant  offered 
or  sought  to  prove  on  the  trial,  as  a  defense  or  counter-claim 
and  as  a  breach  of  the  covenants  of  said  deed,  was  that  the 
easterly  side  of  a  dwelling  hotise  situate  upon  the  front  of  the 
lot  and  premises  particularly  described  by  metes  and  bounds 
in  such  deed,  and  conveyed  thereby,  projected  over  upon  other 
adjoining  premises  about.  15  inches,  and  that  a  fence  by  which 
the  premises  conveyed  by  said  deed  appeared  to  be  separated 
from  said  adjoining  premises  was  entirely  upon  said  adjoin- 
ing lot,  and  at  the  distance  of  four  feet  six  inches  easterly 
from  the  easterly  boundary  of  the  premises  as  described  in 
said  deed.  That  said  adjoining  lot  or  premises  was  at  the 
time  of  said  conveyance  owned  in  fee  by  another  person ;  and 
that  the  defendant  had  been  evicted  by  a  paramount  title 
from  so  much  of  said  house  as  projected  over  upon  said  ad- 
joining lot,  and  from  the  entire  use  and  property  in  said 
fence  standing  on  said  adjoining  lot.  And  the  referee  found, 
as  matter  of  law,  that  the  matters  so  offered  to  be  proved  by 
the  defendant  constituted  no  breach  of  any  of  the  covenants 
in  said  deed,  and  that  he  was  not  entitled  to  recover  or  be 
allowed  any  sum  whatever  by  reason  of  any  of  the  said  mat- 
ters which  he  offered  to  prove  as  a  defense  or  counter-claim. 
That  he  had  computed  the  amount  due  to  the  plaintiff  on 
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said  bond  and  mortgage,  and  found  the  sum  of  sixteen  hun- 
dred and  thirty-six  dollars  and  twenty-five  cents.;  and  that 
the  plaintiff  was  entitled  to  a  judgment  of  foreclosure  and 
sale  of  the  mortgaged  premises^  &c. 

G.  P.  Androus,  for  the  appellant 

C.  Patteraofiy  for  the  respondent. 

By  the  Court,  Ingraham,  J.  The  defendant  was  the  pur- 
chaser from  the  plaintiff  of  a  lot  of  ground,  and  for  a  part  of 
the  consideration  money  he  gave  a  mortgage  thereon.  Nei- 
ther the  deed  nor  the  mortgage  referred  to  any  building  on 
the  premises.  There  was  a  house  standing  on  the  lot^  which 
projected  over  the  adjoining  lot.  In  consequence  thereof  the 
defendant  purchased  the  adjoining  lot^  and  thus  became  the 
owner  of  both  lots  and  of  the  whole  building.  The  plaintiff 
now  brings  an  action  to  foreclose  the  mortgage,  and  the  de- 
fendant sets  up,  by  way  of  counter-claim,  the  above  facts,  on 
which  he  asks  for  damages  for  the  portion  of  the  house  which 
stood  on  the  adjoining  lot.  On  the  trial,  the  referee  excluded 
the  evidence  offered  to  prove  this  counter-claim. 

There  is  no  doubt  the  deed  of  the  lot  conveyed  every  thing 
standing  upon  it,  whether  dwelling  or  other  building,  fences^ 
&c.,  that  belonged  to  the  vendor,  and  if  there  was  any  thing 
attached  to  the  land  that  belonged  to  any  other  person,  the 
vendee  could  recover  damages,  under  the  covenant  of  seisin. 
This  was  settled  in  the  case  of  Mott  v.  Palmer ,  (1  Comst. 
564,)  but  that  case  goes  no  further.  It  does  not  hold,  what 
is  necessary  for  the  defendant's  counter-claim,  that  where  a 
house  stands  upon  two  lots,  a  conveyance  of  either  makes  the 
grantor  liable  for  the  value  of  that  portion  of  the  house 
which  stands  on  the  adjoining  lot. 

There  is  no  doubt  that  previously  to  the  adoption  of  the  code 
of  procedure,  any  defect  of  title,  where  the  purchaser  remained 
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in  possession,  could  not  be  set  up  as  a  defense  to  a  proceeding 
to  foreclose  the  mortgage.  So  far  as  that  matter  would  be  a 
defense^  the  law  remains  unchanged,  and  it  is  no  more  a  de- 
fense now  than  it  was  before  the  code  became  a  law.  The 
only  question,  therefore,  which  can  arise,  is  whether  the  de- 
fendant could  set  up  this  matter  as  the  foundation  of  a  coun- 
ter-claim. 

In  the  National  Fire  Ins.  Co.  v.  McKay,  (21  N.  Y.  Bpp. 
191,)  Ch.  J.  Comstock  says,  that  ^'  a  defendant  who  is  per- 
sonally liable  for  the  debt  may  probably  introduce  an  offiet 
to  reduce  or  extinguish  the  claim.''  This  was  not  necessary 
to  the  decision  of  that  case,  and  it  does  not  appear  that  the 
other  judges  concurred  in  that  expression  of  opinion.  As  I 
understand  the  case,  on  that  point,  there  was  no  decision.  It 
can  hardly,  therefore,  be  considered  as  authority,  although 
entitled  to  great  weight. 

But  whether  such  counter-claim  was  admissible  or  not,  the 
evidence  offered  did  not  show  any  right  to  recover  against  the 
plaintiff  therefor.  The  deed  did  not  purport  to  convey  any 
building,  by  description.  Whatever  right  the  defendant  had 
to  the  buildings  on  the  land  conveyed,  arose  from  the  princi- 
ple that  a  man  who  conveys  a  lot  conveys  every  thing  stand- 
ing on  the  lot  and  being  afiSxed  to  the  freehold.  This  woiQd 
give  him  title  to  so  much  of  the  house  as  stood  on  the  lot. 
We  have  been  referred  to  no  authority  to  show  that  it  gave 
any  thing  more.  The  cases  of  Hghts,  overhanging  gutters, 
and  other  matters  of  a  similar  nature,  do  not  apply.  They 
rest  on  a  different  principle,  which  cannot  be  available  in 
this  case ;  and  most  if  not  all  of  the  cases  arose  between 
vendor  and  vendee,  where  the  vendor  owned  both  pieces 
of  land. 

We  think  the  defendant  gained  no  title  to  the  portion  of 
the  house  which  did  not  stand  on  the  lot  conveyed  to  him, 
and  that  the  plaintiff  was  not  liable  because  part  of  the  house 
-stood  on  another  lot.    The  dear  intent  of  the  deed  was  not 

Vol.  XXXIV.  28     . 
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to  convey  more  than  one  lot,  and  the  rule  of  construction  of 
deeds  is  to  carry  out  the  intent  of  the  parties. 

The  defense  was  properly  excluded,  cmd  the  judgment 
should  be  affirmed. 

Judgment  affirmed,  with  costs. 

[Nbw  Tobk  Qbnbbal  Tbbx,  May  27,  1861.    Clerkej  Gould  and  Ingra- 
ham,  Jostices.] 
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Buckingham  i;^.  Andrews. 

Where  promissory  notes,  payable  to  a  foreign  executor  as  such,  are  indorsed 
by  him  as  executor,  to  himself  in  his  iodividual  capacity,  and  he  snes 
thereon  in  his  own  name,  he  is  not  to  be  deemed  the  representative  of  a  de- 
ceased person,  according  to  the  laws  of  this  state,  so  as  to  exclude  the  de- 
fendant from  being  a  witness  in  his  own  favor. 

He  cannot  sue,  here,  in  a  representative  capacity,  and  can  only  be  regarded 
as  the  indorsee  of  the  notes. 

THIS  was  an  action  on  several  promissory  notes  made  by 
the  defendant,  payable  to  John  Buckingham,  executor, 
&c.  of  J.  M.  L.  Scovill.  The  will  of  the  testator  was  proved 
in  the  state  of  Connecticut,  where  the  plaintiff  resided,  and 
letters  testamentary  were  issued  to  him  there.  The  notes 
were  indorsed  by  John  Buckingham,  executor,  to  John  Buck- 
ingham in  his  individual  capacity.  The  suit  was  commenced 
on  these  notes  by  John  Buckingham  as  an  individual,  against 
the  defendant,  and  tried  before  Judge  Leonard  and  a  jury, 
on  the  12th  of  June,  1860.  On  the  trial  the  defendant  of- 
fered himself  as  a  witness  as  to  transactions  between  himself 
and  James  M.  L.  Scovill,  deceased,  of  whom  John  Bucking* 
ham  was  executor.  The  plaintiff  objected  to  the  examina* 
tion  of  the  defendant  as  to  such  transactions,  on  the  ground 
that  the  plaintiff  is  the  representative  of  a  deceased  person, 
and,  under  section  399  of  the  code,  the  defendant  is,  there- 
fore;  incompetent  as  a  witness  in  respect  to  the  said  transac- 
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tions.  The  court  sustained  the  objection^  and  excluded  the 
testimony,  under  the  exception  of  the  defendant.  The  jury 
found  for  the  plaintiff  a  verdict  for  $4078.10.  The  judge 
directed  judgment  to  be  suspended  until  the  hearing  by  the 
general  term  of  the  question  raised  by  the  exceptions, 

Cummins y  Alexander  &  Greeny  for  the  appellant.  I.  The 
judge  erred  in  excluding  the  testimony  of  the  defendant. 
(1.)  The  suit  was  not  by  the  plaintiff  in  his  representative 
capacity  as  executor,  but  in  his  individual  capacity.  (Shel" 
don  V.  -Hoy,  11  Soto.  Fr.  Bep,  11.)  The  court  had  al- 
ready so  decided.  The  suit  could  not  have  been  brought  by 
the  plaintiff  as  executor,  without  taking  out  letters  in  this 
state,  the  will  being  probated  in  Connecticut  and  plaintiff 
residing  there.  (Dayton  on  Surrogaiea^  205.  JRobinson  v. 
Orandallj  9  Wend.  426.)  (2.)  The  code  only  excludes  the 
testimony  of  parties  to  the  suit  as  to  transactions  with  a  de- 
ceased person,  when  the  party  against  whom  such  evidence  is 
sought  to  be  introduced  sues  in  his  representative  capacity 
as  executor  or  administrator,  &c.  of  the  deceased  person. 
(§  399  of  Code.    Merritt  v.  Seaman^  2  8eld.  168.) 

II.  The  judge  erred  in  denying  the  motion  to  dismiss  the 
complaint. 

Wm.  E.  CurtiSy  for  the  plaintiff.  I.  The  court  ruled  cor- 
rectly in  denying  the  motion  to  dismiss  the  complaint.  An 
executor  can  maintain  a  suit,  either  in  his  own  name  or  as 
executor.  {Merritt  v.  Seaman^  2  Seld.  168.)  Where  in  a 
similar  case  an  objection  was  raised  to  the  plaintiff's  suing 
as  executor,  the  court,  Ingraham,  J.,  used  this  language: 
^*  The  property  belongs  to  the  estate ;  for  the  proceeds  of  the 
note  the  executor  will  be  required  to  account,  and  personally 
he  has  no  interest  in  the  proceeds.  He  might  have  main- 
tained the  action  in  his  own  name,  it  is  true,  but  he  was  not 
necessarily  compelled  to  do  so."   {Eagle  v.  Fox^  28  Barb.  475.) 

II.  The  court  properly  excluded  the  testimony  of  the  de- 
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fendant  ^^  in  respect  to  anj  transactionB  had  personally  be- 
tween the  deceased  and  the  defendant/'  using  the  langoage 
of  the  code^  §  399.  The  plaintiff  is  clearly  the  representa- 
tive of  a  deceased  person.  He  is  both  the  executor  and  the 
trustee  under  the  will  of  the  deceased.  The  rule^  established 
in  the  case  of  Eagle  v.  Fox^  (aupray)  is,  that  though  the  ex- 
ecutor can  maintain  an  action  in  his  own  name,  he  is  required 
to  account  as  executor,  and  personally  has  no  interest  in  the 
proceeds,  and  is  but  the  representative  of  the  deceased. 

III.  The  motion  for  a  new  trial  should  be  denied,  and 
judgment  ordered  for  the  plaintiff  upon  the  verdict,  with 
costs. 

By  the  Courty  Ingbaham,  J.  The  plaintiff  was  not  the 
representative  of  a  deceased  person,  accordmg  to  the  laws  of 
this  state.  He  could  not  sue  here  in  a  representative  capa- 
city, and  can  only  be  regarded  as  the  indorsee  of  the  note. 

The  court  therefore  erred  in  excluding  the  witness. 

Judgment  reversed  and  new  trial  ordered ;  costB  to  abide 
the  event. 

[Nsw  ToBK  Gbvbbal  Tbbx,  May  6, 1861.    Clerks,  Oculd  and  Ingrokom^ 
JoBtices.] 


Steinhabt  v8.  Bokeb  and  others. 

The  old  established  role  of  law  that  the  holder  of  bills,  bank  notes^  &€.,  can 
give  a  title  which  he  does  not  possess,  to  a  person  taking  them  honafde  for 
yalue,  is  not  to  be  qualified  by  treating  it  as  essential  that  the  person  should 
take  them  with  due  care  and  caution ;  except  so  &r  as  the  want  of  such 
care  and  caution  may  affect  the  bona  fides  and  honesty  of  the  transaction. 

Where  a  bailee,  with  whom  bank  noEerwere  deposited  by  the  owner,  trans* 
ferred  and  delivered  to  a  third  person  in  payment  of  his  own  debt,  without 
authority ;  Eeld  that  in  an  action  against  the  latter,  by  the  owner,  to  recor- 
er  the  value  of  the  notes,  it  wa4  erroneous  for  the  judge  to  charge  the  Jury 
that  a  penon  receiving  money  in  good  faith,  ^here  there  were  no  suspi0(m$ 
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drcumstanees  attending  the  receipt,  is  not  bouDd  to  inqaire  into  the  tiUe  of 
the  party  for  whom  he  receired  it,  although  it  might  hare  been  stoleOi  or 
acquired  in  a  dishonest  way. 

APPEAL  from  an  order  made  at  a  special  term  denying 
a  motion  to  set  aside  the  verdict  as  against  evidence^  &c. 
The  complaint  alleged  that  about  October  23^  1857^  the 
plaintiff  left  with  Jacob  Cohn  nine  hundred  pounds  sterling, 
to  be  deposited  by  Cohn  with  the  defendants,  for  the  plaintiff. 
That  Cohn  did  deposit  the  same  with  the  defendants  for  safe 
keeping,  to  be  paid  to  the  plaintiff  on  demand.  That  the  plain- 
tiff has  demanded  the  same  from  defendants,  who  refused  to 
deliver  it.  The  plaintiff  demanded  judgment  for  $4356,  with 
interest  from  February  3,  1858.  The  answer  specifically  de- 
nied each  and  every  allegation  in  the  complaint.  The  facts 
were  these :  In  October,  1857,  one  Jacob  Cohn  owed  the 
firm  of  John  G.  &  J.  Boker,  on  an  account  for  Hungarian 
wines  sold  him,  about  $5000.  He  had  been  dealing  with 
that  firm  for  some  time,  and  had  been  doing  a  prosperous 
business.  He  had  sold  the  wines  bought  by  him  of  John  G-. 
&  J.  Boker.  He  had  been  in  the  habit  of  paying  them  sums 
of  fifty,  one  hundred,  and  two  hundred  dollars,  and  had  paid 
them  sovereigns,  but  had  not  paid  them  any  sums  for  some 
months  prior  to  October,  1857.  During  the  spring  and  sum-^ 
mer  preceding  October,  1857,  Cohn  had  been  pressed  by  the 
firm  of  John  G.  &  J.  Boker  for  money,  and  to  pay  a  larger 
sum  than  he  had  before  paid,  and  he  had  promised  to  pay 
them  a  large  sum  on  account  of  his  indebtedness.  On  Octo- 
ber 22,  1857,  Cohn  came  to  the  counting  house  of  John  G. 
&  J.  Boker — John  Boker,  Louis  Funke,  jun.  and  Charlea 
Grimmer  being  then  there — and  exhibiting  two  Bank  of  Eng-* 
land  notes,  one  for  £500  and  one  for  £200,  offered  them  to 
Funke,  one  of  the  firm,  saying,  here  is  money  for  you. 
Funke  told  Cohn  to  get  the  notes  changed,  as  he  owed  them 
dollars  not  pounds,  but  Cohn  insisted  Funke  should  do  that 
lor  him ;  Funke  agreed,  and  told  him  he  should  be  credited 
the  amount  of  the  notes.    Cohn  then  expressed  a  wish  for  a 
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loan  of  one  or  two  hundred  dollars  in  a  few  days.  Funke 
agi-eed  that  he  shauld  have  it.  As  Cohn  was  leaving,  Boker 
said  to  him,  jocularly,  "Cohn,  where  did  you  steal  that 
money  ?"  Cohn  replied,  "  don't  speak  that  way,  it  is  my 
money."  The  notes  were  given  to  a  broker  the  next  day  to 
be  exchanged.  He  sold  them  and  brought  to  John  G.  &  J. 
Boker  the  amount,  $3212.22,  which  was  immediately  applied 
to  the  payment  and  extinguishment  of  Cohn's  indebtedness 
to  that  amount,  and  entered  to  his  credit  in  the  books  of  the 
firm.  Within  a  week  or  two,  at  Cohn's  request,  the  amount 
was  entered  to  his  credit  on  his  pass  book,  by  the  book-keeper 
of  John  G.  &  J.  Boker.  In  consideration  of  this  payment, 
and  immediatly  thereafter,  the  firm  of  John  G.  &  J.  Boker 
sold  to  Cohn  more  goods  on  credit,  to  the  amount  of  eight  or 
nine  hundred  dollars,  and  loaned  him  the  sum  of  two  hun- 
dred doUars  agreed  to  be  loaned  at  the  time  of  said  payment. 
No  part  of  either  of  these  sums  was  ever  paid,  and  Cohn 
owed  the  firm  on  January  1,  1858,  a  balance  of  $276405, 
-which  is  still  du&  At  the  time  of  the  payment  by  Cohn, 
nothing  was  said  or  intimated  about  the  plaintiff,  or  any 
other  person,  having  or  claiming  any  title  or  interest  in  the 
bank  notes.  Neither  Boker  nor  Funke  had  any  knowledge, 
information  or  suspicion,  that  any  other  person  than  Cohn 
owned  or  claimed  the  notes  or  was  interested  in  them.  About 
the  10th  or  11th  of  October,  1857,  the  plaintiff,  then  being 
in  prison  in  this  city,  gave  to  one  Abraham  Lyons  three  Bank 
of  England  notes,  one  for  £500  and  two  for  £200  each.  Ly- 
on held  them,  and  out  of  them  made  disbursements  for  and 
by  direction  of  the  plaintiff,  until  he  delivered  two  of  them 
to  Cohn.  About  October  22,  1857,  the  plaintiff  said  to 
Lyon,  in  the  presence  of  Cohn,  "  Give  Oohn  that  money." 
Shortly  after  Lyon  gave  to  Cohn  one  £500  note,  and  one 
£200  note.  Ko  receipt  or  other  writing  was  made.  The 
plaintiff  had  before  this  occurrence  boarded  at  Cohn's  house, 
and  had  become  indebted  to  him  for  wines,  provisions,  &c., 
services  rendered  and  money  loaned.    His  indebtedness  to 


NEW  YORK— MAT,  1861.  439 


Steinhart  v.  Boker. 


Cohn  for  these  and  similar  considerations,  continued  and  in* 
creased  after  the  notes  were  delivered  to  Cohn.  On  Decem- 
ber 2, 1857,  plaintiff  wrote  a  receipt,  took  it  to  Cohn  to  sign ; 
Cohn  signed  it,  and  added  the  words,  "  To  be  returned  Febru- 
ary 2,  1858."  The  receipt  was  as  follows :  *•  Certificate  of 
deposit  of  £700,  say  seven  hundred  pounds  of  sterling  in 
two  notes  on  the  Bank  of  England,  which  I  have  received  as 
deposit  from  Mr.  Abraham  Lyons  by  order  and  on  account 
of  Mr.  Israel  Steinhardt,  and  I  promise  to  return  said  deposit 
in  natura  ( — i.  e.  in  an  article  of  the  same  generic  nature — ) 
to  its  owner  Mr.  Israel  Steinhardt,  or  his  order,  without  any 
objection.  Jacob  Kohn."  To  be  delivered  February  2d) 
1858.  On  December  10,  1857,  plaintiff  and  Cohn  came 
to  the  cellar  83  Water  street,  and  deposited  the  receipt 
with  one  F.  X.  Hazman  for  safe  keeping.  Hazman  put  it  in 
a  box  at  his  house,  where  it  remained  until  he  took  it  from 
there  on  the  second  February,  1858,  and  delivered  it  to  the 
plaintiff.  Neither  of  the  defendants  or  Funke  ever  saw  or 
heard  of  this  receipt  until  after  the  commencement  of  this 
suit.  A  few  days  before  February  2,  1858,  the  plaintiff  came 
to  the  cellar  83  Water  street,  and  inquirei^  of  Hazman  whether 
Cohn  was  responsible  for  the  money  he  owed  the  plaintiff. 
The  plaintiff  came  to  the  countipg  house  of  the  defendants' 
firm,  in  February,  1858,  with  another  person,  who  inquired 
if  Cohn  had  left  three  notes  there.  He  was  informed  what 
had  occurred.  No  demand  for  them  was  made.  Some  time 
prior  to  February  13,  1858,  the  plaintiff  commenced  an  ac- 
tion against  Cohn  for  the  recovery  of  the  nine  hundred 
pounds  and  a  gold  wat'Ch,  alleging  that  he  deposited  them 
with  Cohn  for  safe  keeping,  and  that  the  latter  converted 
them.  Cohn  was  arrested  in  that  suit.  By  the  pleadings 
in  that  suit,  duly  verified,  the  plaintiff  denied  that  he  had 
given  the  bank  notes  to  Cohn  to  be  deposited  with  these  de- 
fendants. That  suit  has  been  dismissed  or  suspended.  The 
plaintiff^  at  the  time  of  the  commencement  of  this  action, 
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was  indebted  to  Cohn  in  a  large  sum  for  boards  wines,  segars^ 
money  loaned,  services  rendered,  &c. 

The  action  was  tried  at  the  New  York  circuit  in  Novem- 
ber, 1859,  before  Justice  Stbong  and  a  jury. 

At  the  close  of  the  testimony  the  defendants'  counsel  moved 
to  dismiss  the  complaint  as  against  both  these,  defendants. 
1.  Because  no  contract  whatever  between  the  plaintiff  and 
defendants  was  proven.  2.  Because  the  proof  showed  that 
Cohn  occupied  the  position  of  a  simple  debtor  to  the  plaintiff, 
for  the  amount,  or  value  of  the  bank  notes  in  question,  and 
was  invested  with  no  special  trust  in  regard  thereto.  3.  Be* 
cause  in  no  view  of  the  testimony  were  the  defendants  liable 
to  the  plaintiff,  for  any  amount. 

His  honor  the  justice  denied  the  motion ;  and  the  defend- 
ants' oounsel  excepted.  The  defendants'  counsel  then  moved 
to  dismiss  the  complaint  as  i^ainst  the  defendant  John  G. 
Boker,  or  that  said  defendant  be  discharged  from  the  suity 
for  that  no  cause  of  action  whatever  against  him  was  proven. 

His  honor  the  justice  denied  the  motion,  and  the  defend- 
ants' cdunsel  excepted* 

The  justice,  among  other  things,  charged  the  jury  that  if 
the  defendants,  when  these  notes  were  delivered  to  them, 
were  not  informed  by  Cohn  of  the  plaintiff's  rights ;  if  Cohn 
delivered  them,  as  «the  defendants  testified,  to  be  sold  and  the 
proceeds  credited  in  his  account ;  if  the  jury  were  satisfied, 
from  the  evidence,  that  the  notes  were  delivered  to  the  de- 
fendants under  such  circumstances  as  would  induce  a  suspi- 
cion in  a  man  of  ordinary  prudence,  or  a  business  man,  in 
respect  to  the  right  of  Cohn  to  the  notes,  and  to  deal  with 
ihem  in  that  manner,  it  was  the  duty  of  the  defendants  to 
make  inquiry  with  respect  to  the  plaintiff's  title  to  them ; 
and  if  they  omitted  to  make  such  inquiry,  which,  if  they  had 
made,  would  have  led  to  a  discovery  of  the  truth  of  the  case, 
(of  the  plaintiff's  right,)  and  they  took  these  notes  and  dis- 
posed of  them  in  that  manner,  they  are  chargeable  by  the 
law  for  the  notes  as  if  the  actual  notice  were  given  to  them ; 
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and  the  sale  of  them  was  in  violation  of  the  plaintiff's  rights^ 
and.  entitled  the  plaintiff  to  call  upon  them  for  their  full 
value.  That  it  was  claimed  on  the  part  of  the  plaintiff^  that 
there  were  such  circumstances,  and  it  would  be  for  the  jury 
to  look  into  the  evidence  carefully  with  respect  to  the  deal- 
ings between  Cohn  and  the  plaintiff,  and  before  adopting  the 
conclusion  that  there  were  suspicious  circumstances  attend* 
ing  the  receipt  of  these  notes  by  the  defendants,  the  jury 
should  be  entirely  satisfied  by  the  evidence  that  such  cir- 
cumstances  existed.  But  if  they  were  thus  satisfied  that  here 
were  such  circumstances  as  would  excite  suspicion  in  men  of 
common  prudence,  then  it  was  the  duty  of  the  defendants  to 
make  inquiry,  and  if  they  omitted  to  do  so  when  they  could 
have  ascertained  the  truth,  they  were  chargeable  with  knowl- 
edge, and  the  case  was  the  same,  with  respect  to  the  plain- 
tiff's rights,  as  if  such  knowledge  had  been  communicated  in 
express  terms.  To  this  portion  of  the  charge  the  defendants' 
counsel  excepted.  The  judge  further  charged  that  another 
question  in  the  case  related  to  the  right  of  the  defendants  to 
sell  these  notes  and  apply  the  proceeds  on  Cohn's  account, 
upon  the  assumption  that  the  plaintiff  was  the  owner  at  the 
time  these  notes  were  received  by  the  defendants.  That 
whichever  of  these  men,  the  plaintiff  or  Cohn,  was  the  owner 
of  these  notes  at  the  time  they  were  delivered  to  the  defend- 
ants— if  they  were  delivered  to  the  defendants  to  be  exchanged, 
and  the  proceeds  to  be  credited  to  Cohn,  and  the  defendants 
received  these  notes  in  good  faith,  and  in  ignorance  of  the 
rights  of  any  other  person,  and  as  a  payment  upon  Cohn's 
account,  and  they  sold  the  notes  and  made  this  credit — then 
the  sale  by  the  defendants  was  legal,  and  this  payment  upon 
the  account  was  a  valid  payment,  and  the  rights  of  the  plain- 
tiff to  the  notes,  if  he  held  them,  were  lost.  That  this  was.  upon 
the  principle,  in  case  of  money,  and  bank  bills,  and  negotia- 
ble paper  of  any  kind,  that  it  is  the  policy  of  the  law  that  it 
should  have  an  unrestricted  circulation.  That  persons  re- 
ceiving paper  of  that  character  should  be  able  to  do  so  with 
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safety,  and  without  the  liability  to  have  their  rights  ques- 
tioned at  any  subsequent  time.  That  is,  a  person  receiving 
money  in  good  faith,  when  there  are  no  suspicious  circum- 
stances attending  the  receipt,  is  not  bound  to  inquire  into 
the  title  of  the  party  from  whom  he  received  it,  although  it 
may  be  stolen,  or  may  be  acquired  in  a  dishonest  way.  ^  The 
defendants'  counsel  excepted  to  this  part  of  said  charge,  to 
wit :  ^*  Where  there  are  no  suspicious  circumstances  attend- 
ing the  receipt."  The  defendants'  counsel  requested  his  hon- 
or thB  justice  to  charge  the  jury  as  follows:  1.  If  the  jury 
believed  that  Cobn  paid  to  the  defendants  the  proceeds  of 
the  bank  notes,  in  part  payment  of  his  debt  to  them,  and  the 
same  were  so  received  by  the  defendants,  and  credit  given  to 
Cohn  therefor,  and  at  that  time  the  defendants  had  not  ac- 
tual notice  of  any  right  or  title  of  the  plaintiff  or  other  per- 
son in  or  to  such  money,  the  plaintiff  cannot  recover.  2.  That 
if  the  jury  believed  that  Gohn  paid  to  the  defendants,  and 
they  accepted  from  him  the  bank  notes  themselves  in  pay- 
ment of  a  part  of  his  debt  to  them,  without  any  such  notice 
of  any  claim,  title  or  right  of  the  plaintiff,  or  other  person  in 
or  to  them,  the  plaintiff  cannot  recover.  3.  That  it  is  a  le- 
gal conclusion  from  the  testimony  on  that  subject,  that  the 
relation  of  Cohn  to  the  plaintiffs,  so  far  as  respects  these 
bank  notes,  was  that  of  a  simple  debtor.  His  honor  the  jus- 
tice declined  so  to  charge,  otherwise  than  as  he  had  before 
charged  on  that  subject ;  and  to  such  refusal  the  defendants' 
counsel  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $3678.17, 
and  the  court  made  an  allowance  of  $100  to  the  plaintiff. 

N.  B,  Hoxicy  for  the  appellant. 

Beeb^y  Dean  dk  Donokue^  for  the  respondents. 

By  the  Oourt,  Ingbaham,  J.    The  question  in  this  case  is 
whether  a  party  who  takes  a  note  in  the  usual  course  of  bu- 
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sinesSy  and  gives  value  for  it,  is  bound  also  to  make  inquiry 
as  to  the  title  to  the  note,  if  there  are  circumstances  of  sus- 
picion attending  the  receipt  of  it,  or  if  the  person  taking  it  is 
guilty  of  negligence  by  which  he  is  led  to  take  it,  when  due 
diligence  would  have  informed  him  of  the  defect  of  title. 

In  Raphael  v.  The  Bank  of  England^  (33  Eng.  Law  and 
Eq.  276,)  it  was  held  that  the  title  of  a  person  to  a  note  re- 
ceived in  good  faith  and  for  value  could  not  be  impeached 
for  negligence.  In  that  case  notice  of  the  note  having  been 
stolen  had  been  left  at  the  plaintiff's  office,  but  had  not  been 
seen  by  him.     (Goodman  v.  Harvey ,  4  Ad,  dk  EL  870.) 

Mr.  Justice  Allen,  in  Hall  v.  Wilson,  (16  Barb.  550,)  says, 
quoting  from  Lord  Denman,  ^'  Gross  negligence  may  be  evi- 
dence of  mala  fides,  but  is  not  the  same  thing.''  And  he 
adds,  ^'  where  the  bill  has  passed  to  the  plaintiff  without  and 
proof  of  bad  faith  in  him,  there  is  no  objection  to  his  title. 
In  the  absence  of  bad  faith  ip  the  holder,  if  he  is  in  other 
respects  within  the  rule  established  for  the  benefit  of  com- 
mercial paper,  his  title  will  be  upheld." 

In  Davis  and  others  v.  McCready  and  others^  (17  N,  Y. 
Rep.  230,)  the  note  was  taken  with  knowledge  of  the  purpose 
for  which  it  was  made,  but  without  knowledge  of  a  failure 
of  that  consideration.  Denio,  J.  held  that  though  the  plain- 
tiffs had  such  notice,  they  were  not  required  to  see  whether 
the  payees  had  performed  their  agreement ;  and  he  adds,  ^^  a 
party  receiving  a  bill  is  not  put  upon  inquiry,  unless  circum- 
stances of  suspicion  have  come  to  his  knowledge." 

The  old  established  rule  of  law  that  the  holder  of  bills,  &c. 
can  give  a  title  which  he  does  not  possess,  to  a  person  taking 
them  bona  fide  for  value,  is  not  to  be  qualified  by  treating  it 
as  essential  that  the  person  should  take  them  with  due  care 
and  caution ;  but  the  person  taking  them  bona  fide  for  value 
has  a  good  title,  though  he  take  them  without  care  or  cau- 
tion ;  except  so  far  as  the  want  of  such  care  and  caution  may 
affect  the  bona  fides  and  honesty  of  the  transaction.  {For- 
ier  v,  Pearson,  1  (7.,  M.  it  R.  849.    5  Tyrw.  870.    Ooodman 
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V.  Harvey,  6  N.  dk  M.  372.  4  Ad,  dk  El  870.  Goodman 
V.  Simonds,  20  How.  U.  S.  Rep.  363.)  The  judge  erred  in 
liis  charge  on  this  point. 

Judgment  reversed  and  new  trial  ordered ;  costs  to  abide 
the  event. 

[Nbw  Tobk  Gbvsbal  Tsbk,  May  6, 1861.    ClerJce,  Oould  and  Inffraham, 
Justices.] 
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The  receipt  of  additional  security  is  a  good  consideration  for  an  agreement, 

by  the  holder  of  a  promissory  note,  to  relinquish  all  daim  upon  it,  against 

an  indorser. 
A  promise  to  settle  and  secure  the  payment  of  other  notes  indorsed  by  the 

promisee,  on  which  he  had  been  sued  by  the  promisor,  and  to  pay  certain 

expenses  on  them,  followed  by  the  giving  of  such  security,  is  also  a  suffl- 

cient  consideration  for  such  an  agreement 
An  agreement  of  that  nature,  made  by  the  holder  of  a  promissory  note,  after 

it  becomes  due,  is  su£Scient  to  estop  him  from  suing  on  the  note,  in  his  own 

name. 

« 

THE  action  was  against  the  defendant  as  the  second  in- 
dorser of  a  promissory  note.  The  cause  was  tried  before 
the  Hon.  W.  F.  Allen,  without  a  jury.  The  answer  stated 
that  the  note  was  an  accommodation  note  lent  by  the  makers^ 
J.  &  J.  Lincks^  to  one  Newell  to  raise  money  upon,  and  that 
the  defendant  indorsed  it  at  the  request  and  for  the  accom- 
modation of  Newell  and  Anable,  and  that  it  was  then  dis- 
counted by  Anable,  for  Newell,  at  usurious  interest ;  that  the 
note,  when  it  fell  due,  was  held  by  Anable ;  and  that  after 
the  note  became  due,  and  while  held  by  Anable,  before  it 
was  transferred  to  the  plainti£F,  Anable  agreed  with  Ogden, 
the  defendant,  that  if  he  (Ogden)  would  settle  and  secure 
the  payment  of  certain  other  notes,  on  which  Ogden's  name 
was,  and  on  which  he  was  then  sued  by  Anable  and  which 
were  controverted,  and  would  pay  certain  expenses,  he  (An- 
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able)  would  make  no  claim^  and  would  relinquish  all  claim 
on  £hiB  note  in  suit  and  on  certain  other  notes.  That  Ogden 
agreed  to  this^  paid  the  expenses  and  secured  those  notes. 
This  was  proved.  And  the  judge  found  that  Anable  did  so 
agree  to  release  Ogden  from  his  indorsement  of  this  note^  and 
that  Ogden  gave  him  the  security  for  the  other  notes  as  he 
agreed.  But  the  judge  held^  as  matter  of  law,  that  there 
was  no  legal  and  sufficient  consideration  for  such  agreement ; 
that  is,  that  giving  security  to  pay  one  liability  and  the 
costs  of  suit,  and  the  expense  of  preparing  the  security,  was 
not  a  sufficient  consideration  for  the  release  of  another  liabil- 
ity. And  as  a  consequence  of  this  decision,  he  held  that 
Anable's  right  to  recover  on  the  note  was  not  impeached,  and 
therefore  he  could  pass  it  to  the  present  plaintiff,  after  due 
as  well  as  before,  and  without  consideration,  as  well  as  with ; 
and  that  it  was  therefore  inunaterial  whether  the  plaintiff 
took  it  from  Anable,  after  it  was  due,  or  on  what  considera- 
tion he  received  it.  The  defendant  had  given  evidence  to 
prove,  and  claimed  that  he  had  proved,  that  Anable  held  the 
note  when  it  fell  due.  The  cashier  of  the  Atlantic  Bank  tes- 
tified that  Anable  deposited  it  for  collection,  and  he  had  no 
knowledge  of  its  having  left  the  bank  until  it  was  sent  to  the 
American  Exchange  Bank  for  collection ;  and  after  it  was 
prot^ted,  it  was  credited  to  Mr.  Anable.  The  notary  of  the 
bank  testified  that  Anable  paid  him,  for  the  Atlantic  Bank, 
the  amount  of  the  note,  the  day  after  it  was  protested,  that 
such  was  Anable's  habit  as  to  paper  indorsed  by  him,  and  he 
then  gave  the  note  to  Anable.  This  evidence  was  disre- 
garded and  held  to  be  of  no  importance  by  the  judge,  in- 
asmuch as  he  also  held,  as  matter  of  law,  that  Ogden's 
agreement  with  Anable  was  without  consideration  and  void, 
and  did  not  impeach  Anable's  title  to  recover  on  the  note. 
The  defendant  excepted  to  this  decision,  and  appealed  from 
the  judgment. 
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O.  C,  Ooddardy  for  the  appellant. 

E,  8.  Van  Winkle^  for  the  respondent 

By  the  Courts  Ingraham,  J.  The  judge  on  the  trial  found 
that  the  note  was  not  usurious.  That  the  indorsement  of 
the  defendant  was  valid,  and  not  for  the  accommodation  of 
Anable.  That  Anable  agreed  to  release  Ogden  from  the  pay- 
ment of  this  note,  on  condition  of  his  giving  security  to  pay 
other  notes  and  costs  of  suit,  which  security  was  given  by 
Ogden.  That  such  agreement  was  not  founded  on  any  suffi- 
cient consideration.  That  he  does  not  pass  upon  the  consid- 
eration on  which,  or  the  time  when,  the  note  was  passed  to 
the  plaintiff. 

With  these  findings,  the  only  question  is  whether  the 
agreement  with  Anable  was  binding  or  not. 

The  receipt  of  additional  security  is  a  good  consideration 
for  stich  an  agreement.  Besides,  the  agreement  to  pay  the 
costs  of  a  suit  not  decided,  is  also  a  sufficient  consideration. 

Although  the  defendant  had  no  release,  yet  the  agreement, 
as  made  by  Anable,  was  sufficient  to  estop  him  from  prose- 
cuting on  the  note  in  his  own  name.  It  therefore  became 
necessary  for  the  court  below  to  pass  upon  the  question, 
whether  the  plaintiff  was  or  was  not  the  real  owner  of  the 
note.     If  he  was  not,  the  plaintiff  could  not  recover. 

Judgment  reversed ;  new  trial  ordered ;  costs  to  abide  the 
event. 

[Nbw  Tobk  Gbvbbal  Tbbx,  May  6, 1861.  Cltrk^i  Sutherland  and  Ingres 
ham,  JaiUces.] 
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A  coanter-claim,  under  the  code,  may  be  either  for  liquidated  or  unliqui- 
dated damages,  if  they  arise  upon  contract. 

Where  a  claim  is  prosecuted  by  a  plaintiff  against  a  defendant  who  has  a  claim 
against  the  plaintiff  and  others,  on  contract,  the  defendant  may  set  up  the 
same  as  a  counter-claim,  and  recover  any  balance  against  the  plaintiff  over 
the  plaintiff's  claim,  unless  the  plaintiff  replies  to  the  counter-claim  that 
there  are  other  persons  liable  with  him  as  partners. 

In  such  a  case  the  counter-claim  is  good,  so  far  as  to  be  a  set-off  against  the 
plaintiff's  claim  to  that  amount 

THIS  action  is  on  a  promissory  note  made  by  George  G 
Johnson,  and  indorsed  by  R.  F.  Blydenburgh  and  the 
defendant,  and  was  brought  by  the  plaintiff  as  indorsee, 
against  the  defendant,  as  indorser.  The  note  in  suit  was 
made  by  Johnson,  payable  to  the  order  of  Blydenburgh,  in- 
dorsed by  Blydenburgh,  then  by  the  defendant,  then  by  HoflF- 
man,  Schubart  &  Kahn  to  the  plaintiff.  On  the  day  the 
note  became  due,  it  was  duly  presented  to  the  maker  and' 
payment  refused,  and  due  notice  to  hold  the  indorsers  was 
given  to  Blydendurgh  and  the  defendant.  At  the  time  the 
note  became  due  and  was  protested  for  non-payment,  it  was 
held  by  Hoffman,  Schubart  &  Kahn,  who  subsequently,  and 
after  it  became  due  and  was  protested,  and  before  suit 
brought,  indorsed  it  to  the  plaintiff.  The  answer  alleged 
two  matters  of  defense.  First.  That  in  June,  1855,  the  firm 
of  Hoffman,  Schubart  &  Kahn,  of  which  the  plaintiff  was  a 
member,  induced  the  defendant  to  purchase  stone  from  them, 
taken  from  a  quarry  belonging  to  them,  to  be  put  in  a  house 
then  being  erected  by  the  defendant,  and  agreed  with  thje  de- 
fendant to  indemnify  him  from  any  loss  he  might  sustain  by 
making  such  purch^e  at  the  price  he  agreed  to  pay  for  it; 
that  the  purchase  of  said  stone  resulted  in  a  loss  to  the  de- 
fendant of  $400,  and  that  the  note  in  suit  was  indorsed  and 
paid  by  the  defendant  to  said  firm  on  a  settlement  of  ac- 
counts for  such  stone.  Second,  That  in  October  and  No- 
vember,  1856,  said  Hoffman,  Schubart  &  Kahn  sold  the 
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defendant  a  large  quantity  of  Btone,  and  agreed  with  the  de- 
fendant that  it  was  sound,  good  and  merchantable ;  that  on 
a  settlement  of  accounts  for  such  stone,  the  note  in  suit  was 
indorsed  and  paid  by  the  defendant  to  said  firm ;  that  said 
stone,  at  the  time  of  the  sale,  had  a  defect  known  to  the  ven- 
dors, but  unknown  to  and  not  discoverable  by  the  defend- 
ant ;  that  said  defect  was  discovered  the  following  spring  ; 
that  the  defendant  had  suffered  damages  to  $350  by  reason 
of  a  breach  of  the  agreement  on  the  part  of  the  vendors. 

The  action  was  tried,  at  the  New  York  circuit,  before 
Justice  Bonnet  and  a  jury,  in  March,  1860. 

The  counsel  for  the  defendant  admitted  the  making  of  the 
note  set  forth  in  the  complaint,  then  presented  by  the  plaiun 
tiff's  counsel,  and  that  said  note  was  duly  indorsed  by  B.  F. 
Blydenburgh,  the  payee,  and  the  defendant,  and  after  him 
by  Hoffinan,  Schubart  &  Kahn ;  and  that  on  the  day  the  said 
note  became  due  and  payable,  the  same  was  presented  to  the 
maker  thereof  and  payment  was  demanded  of  him,  which 
was  refused,  and  thereupon  said  note  was  duly  protested  for 
non-payment,  and  that  due  and  timely  notice  of  such  pre- 
sentment, demand,  refusal  and  protest  were  given  to  B.  F. 
Blydenburgh  and  the  defendant,  the  said  indorsers.  The 
plaintiff's  counsel  then  read  the  said  note  in  evidence,  and 
rested.  The  plaintiff's  counsel  admitted  that  Hoffman,  Schu- 
bart &  Kahn  were  the  holders  and  owners  of  said  note  at  its 
maturity,  and  transferred  it  to  the  plaintiff  after  it  became  due. 
The  counsel  for  the  defendant  being  about  to  produce  testi- 
mony, and  offering  to  prove  the  contract  for  indemnity  be- 
tween Hoffinan,  Schubart  &  Kahn  and  the  defendant,  first 
set  up  in  his  answer,  and  the  breach  thereof  by  the  said  Hoff- 
man, Schubart  &  Kahn,  and  the  defendant's  damages  result- 
ing from  such  breach ;  and  that  the  said  note  in  suit  was 
indorsed  and  paid  by  the  defendant  to  the  said  Hoffinan, 
Schubart  &  Kahn  on  a  settlement  of  accounts  for  stone  sold 
under  and  pursuant  to  said  contract.  The  counsel  for  the 
plaintiff  objected  to  such  evidence,  and  the  whole  of  it,  as 
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irrelevant  and  immaterial,  which  ohjection  was  sustained  by 
the  court ;  to  which  ruling  and  decision  of  the  court  the 
counsel  for  the  defendant  excepted.  The  counsel  for  the  de- 
fendant then  offered  to  prove  the  matters  secondly  set  up  as 
a  defense  in  the  answer,  to  wit,  the  sale  and  delivery  in  the 
fall  of  1856,  by  Hoffman,  Schubart  &  Kahn  to  the  defend- 
ant, of  a  quantity  of  brown  stone  for  building  purposes^ 
which  they  undertook  and  promised  were  sound  and  good 
merchantable  stone  of  the  value  of  $1200,  and  that  said 
stone  were  not  sound,  but  had  a  latent  defect  which  could 
not  be  discovered  at  the  time  of  the  sale,  and  were  not  mer- 
chantable or  suitable  for  building ;  and  that  in  consequence 
of  such  defect  the  defendant  sustained  damage,  and  the 
amount  of  such  damage ;  and  that  the  note  in  suit  was  in- 
dorsed and  paid  by  the  defendant  to  the  said  Hoffman,  Schu- 
bart &  Eahn  in  settlement  for  said  stone.  To  which  evidence, 
and  the  whole  of  it,  the  counsel  for  the  plaintiff  objected  as 
irrelevant  and  immaterial,  which  objection  was  sustained  by 
the  court ;  to  which  ruling  and  decision  of  the  court  the  coun- 
sel for  thd  defendant  excepted.  The  defendant  here  rest^. 
The  court  thereupon  charged  the  jury,  and  they  found  a  ver- 
dict for  the  plaintiff  for  the  sum  of  six  hundred  and  forty- 
four  dollars  and  forty-one  cents. 
The  defendant  appealed  from  the  judgment 

Nye^  McCoun  <t  Angel,  for  the  appellant. 

A.  H,  Wallis,  for  the  respondent. 

By  the  Court,  Inqraham,  J.  A  counter-claim,  under  the 
code,  may  be  either  for  liquidated  or  unliquidated  damages, 
if  they  arise  upon  contract. 

Where  a  claim  is  prosecuted  by  a  plaintiff  against  a  de- 
fendant who  has  a  claim  against  the  plaintiff  and  others,  on 
contract,  the  defendant  may  set  up  the  same  as  a  counter- 
claim, and  recover  any  balance  against  the  plaintiff,  over  the 
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plaintiff's  claim ;  unless  the  plaintiff  replies  to  the  counter- 
claim that  there  are  other  persons  liable  with  him,  as  partners. 
{Brigga  v.  Brigga,  20  Barh.  4X1.)  In  such  a  case  the  coun- 
ter-claim is  good,  so  far  as  to  be  a  set-off  against  the  plain- 
tiff's claim  to  that  amount. 

It  would  seem,  further,  that  the  case  does  not  differ  from 
one  where  the  party  in  a  suit  on  his  own  note,  given  in  pay- 
.  ment  for  property  delivered  under  a  contract,  makes  defense 
that  the  property  was  not  according  to  the  contract.  And  in 
such  a  case  the  ground  of  defense  taken  by  this  defendant 
must  be  admissible,  and  if  proved,  available. 

Judgment  reversed^  and  a  new  trial  ordered;  costs  to 
abide  the  event. 

[Nbw  Tobk  Gbvbbal  Tebm,  May  6, 1861.    Cfltrke,  Gould  and  Ingraham, 
Jostioes.] 


Green^  executor,  &c.  vs,  McArthur  and  others. 

Where  a  composition  deed  contains  a  condition  that  if  any  one  of  the  compo- 
sition notes  is  not  paid,  at  maturity,  the  oris[inal  indebtedness  shall  rcviTe, 
a  mere  notice  from  the  makers,  that  the  notes  will  not  be  paid,  will  not  ex- 
cuse the  holders  from  demanding  payment,  at  the  place  where  the  notes  are 
made  payable. 

If  the  makers  of  the  notes  place  the  money  in  the  bank,  to  pay  them,  the  fail- 
ure to  pay  does  not  occur,  and  the  original  debt  is  not  revived ;  notwith- 
standing such  notice. 

THE  plaintiff  sued  as  indorsee  of  a  note,  made  by  the  de- 
fendants, and  delivered  by  them  to  David  Douglass  & 
Co.  A  composition  deed  was  executed  between  the  defend- 
ants and  their  creditors  (including  Douglass  &  Co.)  contain- 
ing a  condition  that,  if  any  one  of  the  composition  notes  was 
not  paid  at  maturity,  the  original  indebtedness  should  revive. 
Before  the  first  composition  note  given  to  Douglass  &  Co. 
matured,  the  defendants  gave  them  notice  that  the  composi- 
tion notes  would  not  be  paid ;  whereupon  Douglass  &  Co. 
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tendered  back  the  composition  notes,  and  sold  the  original 
note  (through  their  broker)  to  the  plaintiff.  The  conrt  held 
that  the  defendants  put  an  end  to  the  composition,  by  giving 
notice  that  it  could  not  be  performed  on  their  part ;  and  that 
the  original  note  was  thereupon  revived.  Judgment  in  favor 
of  the  plaintiff^  at  special  term,  from  which  the  defendants 
appealed. 

Bich'd  (yOorman,  fbr  the  appellants. 
J.  M.  Van  Cottj  for  the  respondent. 

By  the  Court j  Ingraham,  J.  The  plaintiff  held  the  rights 
of  Douglass  &  Co.  at  the  commencement  of  the  suit.  Those 
rights  were  to  have  the  claim  on  the  original  note  revive  in 
default  of  payment  of  the  notes  given  on  the  compromise. 
The  notice  from  the  defendants  that  the  compromise  notes 
would  not  be  paid,  was  not  sufficient  to  relieve  Douglass  Ss 
Co.  from  the  duty  of  demanding  payment  of  the  notes  at  the 
Tradesman's  Bank,  where  they  were  made  payable. 

The  compromise  was  originally  binding,  on  the  ground  that 
the  other  creditors  were  parties  to  the  contract.  They  had 
not  assented  to  this  notice.  Their  rights  could  only  be  af- 
fected by  a  presentment  of  the  notes  for  payment. 

We  think  it  makes  no  difference  whether  the  other  credit- 
ors were  paid  under  the  first  deed  or  not.  The  money  was 
provided  for  the  payment  of  the  plaintiff's  notes,  and  they 
should  have  been  presented,  notwithstanding  the  notice. 

As  the  defendants  placed  the  money  in  the  bank  to  pay  the 
notes  given  on  the  compromise,  the  failure  to  pay  has  not 
taken  place,  and  the  original  debt  was  not  revived. 

Judgment  reversed  and  new  trial  ordered ;  costs  to  abide 
the  event. 

[Nbw  York  GsHSftAx.  Tbbk,  May  0,  1861.  CUrk$,  IngraJwm  and  ChM^ 
JniUcai.] 


4i)2  GASES  IN  TIIE  SUPREME  COURT. 


Bakdall  and  others  i;^.  Smith. 

The  stataie  of  18()7,  reUiire  to  the  protest  of  uotes,  only  alien  the  law  as  to 
aerrice  of  notice  of  protest,  where  the  indorser  residea  or  has  a  place  of  bn- 
Bineas  in  a  city  or  town,  or  where  he  is  reputed  to  reside  or  hare  a  place  of 
business  therein,  on  dilij|;ent  inquiry.  In  such  cases  the  service  may  be  by 
ndtice  through  the  pos^  office. 

Where  there  is  no  evidence  of  any  diligence  to  find  the  residence  of  the  in- 
dorser, OF  even  of  any  inquiries  on  the  subject  being  made,  the  act  of  1857 
does  not  apply. 

Where  the  parties  to  a  note  made  and  dated  at  the  qity  of  New  Tork  were  in- 
formed that  the  indorser  resided  on  Long  Island ;  held  that  this  was  suffi- 
cient to  put  them  on  inquiry,  and  to  satisfy  them  that  he  did  not  reside  in 
New  York. 

THIS  action  was  brought  by  the  plaintiffs  as  indorsees,  to 
recover  from  the  defendant  as  first  indorser,  the  sam  of 
$610.39,  being  the  balance  due  on  a  promissory  note,  of  which 
the  following  is  a  copy  : 

"  $708.69.  New  York,  July  20,  1859. 

Sixty  days  after  date,  I  projnise  to  pay  to  the  order  of 
Nathaniel  W.  Smith,  seven  hundred  and  eight  dollars  and 
sixty-nine  cents,  value  received. 

(Signed,)  E.  H.  Bachb. 

(Indorsed,)    Nath.  W.  Smith." 

The  defendant  resided  at  Flushing,  Queens  county,  L.  I., 
during  the  running  of  the  note,  and  for  four  years  next  before 
the  note  was  made,  and  had  resided  on  Long  Island  for  twenty 
years,  and  for  twenty  years  had  no  place  of  business  in  New 
Tork.  Both  the  other  parties  to  the  note  knew  where  he 
resided.  And  the  plaintiffs  were  informed  at  the  time  they 
took  the  note  that  Smith  resided  on  Long  Island.  It  does 
not  appear  that  it  was  written  or  indorsed  on  the  note  where 
the  defendant,  Smith,  resided.  Smith  made  the  usual  affida- 
vit required  by  the  statute,  denying  that  he  ever  received  any 
notice  of  presentment  or  non-payment  of  the  note. 

The  notary  testified,  that  he  inclosed  notice  of  protest  to 
the  defendant.  Smith,  at  "  New  York  city,"  that  being,  "  ac- 
cording to  the  best  information,  upon  diligent  inquiry,  the 
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reputed  place  of  resideDce  of  said  indoreer,  and  the  post  office 
nearest  thereto/' 

The  action  was  tried  at  the  New  York  circuit,  in  April, 
1860,  before  Justice  Emott,  without  a  jury.  At  the  close 
of  the  testimony,  his  honor  the  judge  decided  that  it  was  not 
proved  that  due  notice  of  the  presentment  of  the  note  to  the 
maker,  and  of  his  refusal  to  pay  the  same,  had  been  given  to 
the  defendant,  and  that  as  to  him  the  complaint  must  be 
dismissed.  To  which  ruling  and  decision  the  counsel  for  the 
plaintifib  excepted.  His  honor  the  judge  directed  and  de- 
cided that  judgment,  dismissing  the  complaint  as  to  the 
defendant,  with  costs,  should  be  entered.  To  which  direc- 
tion and  decision  the  counsel  for  the  plaintiffs  duly  excepted. 
Judgment  was  entered  in  accordance  with  such  decision  and 
direction,  and  the  plaintiffs  appealed. 

A.  H.  Wallia,  for  the  appellant. 
E.  Ten'y,  for  the  respondent. 

By  the  Court,  Ingraham,  J.  The  plaintiffs  were  informed 
that  the  defendant  resided  on  Long  Island.  This  was  suffi- 
cient to  put  them  on  inquiry,  as  to  residence,  and  to  satisfy 
them  that  the  defendant  did  not  reside  in  New  York. 

The  statute  of  1857,  relative  to  protest  of  notes,  only  alters 
the  law  as  to  service  of  notices  of  protest,  where  the  indorser 
resides  or  has  a  place  of  business  in  a  city  or  town,  or  where 
he  is  reputed  to  reside  or  have  a  place  of  business  therein, 
on  diligent  inquiry.  In  such  cases  the  service  may  be  by  no- 
tice in  the  post  office. 

There  is  no  evidence  of  any  diligence  to  find  the  residence 
of  the  indorser,  or  even  of  any  inquiries  on  the  subject.  The 
act  of  1857  does  not  apply  to  this  case. 

Judgment  affirmed,  with  costs. 

[Nbw  Yobs  Qbitibal  Tbbv,  May  6,  1861.    Clurht^  (MUi  and  /ii^m* 
tan,  Jnsticef.] 
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So  long  as  any  thing  remains  to  be  done,  to  complete  a  contract  of  sale,  a 
partial  damage  to  the  property,  as  well  as  a  total  damage,  is  at  the  risk  of 
the  vendor. 

Thus,  where  a  quantity  of  cigars  weM  sold  at  auction,  for  cash,  those  loose, 
in  cases,  to  be  weighed,  and  those  in  boxes  to  be  counted  as  full  boxes,  it 
was  held  that  the  vendors  must  bear  the  loss  occasioned  by  a  rain,  occurring 
before  the  cigars  were  weighed  or  counted. 

And  when,  in  an  action  by  the  vendor,  for  the  price  of  the  goods,  the  defend- 
ant seeks  to  recoup  for  damage  done  to  the  property  after  the  sale  and  be* 
fore  delivery,  it  is  for  him  to  show  that  the  damage  occurred  between  the 
sale  and  delivery. 

And  he  must  prove  the  actual  damage,  without  reference  to  the  price  paid  at 
aucUon.  It  is  erroneous  to  allow  him  the  difference  in  value  between  the 
auction  price  and  the  value  of  the  property  when  delivered. 

THE  plaintiffs  are  auctioneers^  and  as  such,  on  the  5th  day 
of  Angust,  1859,  at  the  store  of  Andre  &  Brother,  No. 
107  Water  street,  New  York,  they  held  a  puhlic  sale  of  ci- 
gars belonging  to  Andre  &  Brother,  which  had  been  some- 
what injured  by  being  wetted.  The  building  had  been 
partially  destroyed  by  fire,  and  was  unrepaired  at  the  time 
of  the  sale.  The  terms  of  the  sale  were  these  :  ^^  That  they 
were  damaged  cigars^  to  be  sold  for  cash.  Loose  cigars  to 
be  sold  in  cases,  15  pounds  to  the  thousand  cigars,  to  be 
weighed  by  a  weighmaster  immediately  after  the  sale.  .  Those 
in  boxes  were  to  be  sold  with  no  allowance  for  deficiency  in 
quantity  or  deficits,  that  is,  those  boxes  with  any  cigars  in 
were  to  be  counted  as  full.  Cigars  to  be  delivered  in  order 
of  sale,  by  the  porter ;  any  deficiency  was  to  come  off  the 
last  lot  sold ;  or  if  more,  to  be  added  on  to  the  last  parcel.'' 
The  plaintiffs  stated,  '^  we  did  not  know  how  many  cigars 
there  were  in  this  lot,  but  was  supposed  to  be  400,000,  more 
or  less ;"  also,  ^'  that  the  cigars  were  damaged  by  fire  and 
watery  and  those  in  cases  would  be  weighed,  including  the 
dirt  and  cinders,  in  the  condition  they  were  then  in."  The 
defendant  bid  at  the  sale  upon  several  parcels,  which  were 
•truck  off  to  him  at  the  prices  stated  in  the  complaint    A 
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slight  rain  was  falling  when  the  sale  commenced ;  within  a 
few  minutes  after  the  sale  was  concluded  the  rain  hecame 
Tiolent^  and  falling  upon  the  partially  destroyed  roof  and 
floors^  was  conducted  in  a  large  stream  directly  upon  the 
cigars  in  the  cases  and  boxes  bidden  upon  by  the  defendant. 
The  defendant  immediately  gave  notice  to  the  plaintiffs  and 
Andre  Ss  Brother,  and  demanded  that  the  cigars  and  boxes 
should  be  protected  from  further  injury,  or  that  they  might 
be  delivered  to  him  for  that  purpose ;  but  nothing  was  done, 
and  Andre  declined  to  do  any  thing.  The  cigars  in  boxes 
we  injured,  and  those  in  the  case*  were  wholly  destroyed. 
Soon  after  the  sale,  the  plaintiffs  delivered  to  the  defendant 
an  account  of  the  cigars  bought  by  him.  They  also  gave 
him  an  order  for  the  delivery  of  the  cigars  upon  Andre  & 
Brother,  upon  which  the  defendant  paid  the  plaintiffs  $600 
upon  account ;  and  it  was  then  agreed  between  them  that 
the  defendant  should  count  and  examine  them,  the  cigars  in 
boxes,  and  would  pay  the  balance  found  to  be  due  after  do- 
ing so.  The  defendant  then  proceeded  to  the  store  of  Andre 
&  Brother,  and  presented  the  order  and  demanded  the  prop- 
erty, which  was  refused  to  be  delivered.  The  defendant  then 
obtained  another  order,  and  after  this  was  done,  and  the  ci- 
gars weighed  and  ready  to  be  delivered,  it  was  so  late  that 
only  a  portion  of  them  could  be  delivered  on  that  day.  The 
remainder  were  not  received.until  the  next  day.  Upon  being 
counted,  a  deficiency  was  found  in  the  number  of  boxes,  of 
82,000  or  thereabouts,  and  the  cigars  in  the  cases  were  found 
to  be  utterly  worthless,  and  the  cases  themselves  to  be  partly 
filled  with  cinders,  ashes,  &c.,  upon  which  cigars  had  been 
placed,  so  as  to  hide  such  contents  from  view. 

This  suit  was  brought  to  recover  the  alleged  balance  due 
from  the  defendant.  He  claimed  a  deduction  for  the  defi- 
ciency in  the  number  of ''  cigars  in  boxes,''  and  to  recoup  for 
damages  done  to  the  property  after  the  Bale  and  before  de- 
livtry.  The  referee  arrived  at  these  conclusions  of  law : 
That  until  the  cigars  were  counted  and  weighed,  the  title 
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thereto  did  not  pass  to  the  defendant.  That  the  plaintiffs 
were  responsible  for  the  damage  which  occurred  to  the  ci- 
gars by  reaaon  of  their  becoming  wet,  while  in  their  pos- 
session, and  until  they  were  counted  and  weighed.  That 
under  the  above  factfl,  a  return  of  the  cigars,  or  an  ofier  to 
return,  was  not  necessary.  And  that  the  defendant  should 
only  be  charged  with  the  actual  value  of  the  cigars  delivered 
to  him,  after  being  dried  as  aforesaid,  and  he  should  be  cred- 
ited the  amount  paid,  and  for  the  difference,  viz.  the  sum  of 
|l229j  and  was  entitled  to  recover  judgment  against  the 
plaintiffs,  with  interest  from  the  6th  day  of  August,  1859, 
besides  costs.  From  the  judgment  entered  upon  the  report, 
the  plaintiffs  appealed. 

Jas.  W.  Oerard,  for  the  appellants^ 

John  N.  Whiting,  for  the  respondent. 

By  the  Courty  Ingbaham,  J.  The  plaintiffs  acted  and 
sued  in  their  own  names  as  principals.  The  defendant's  rem- 
edy was  against  them,  without  reference  to  whether  they 
were  agents  or  not. 

The  counter-claim  is  for  damages  to  the  prop^y  sold  by 
the  plaintiffs,  after  the  sale  and  before  the  delivery.  At  the 
time  of  damage,  the  cigars  had  not  been  weighed  or  counted. 
Both  of  these  acts  were  necessary  before  title  passed,  in  addi- 
tion to  delivery.  If  at  this  time  the  cigars  had  been  de- 
stroyed by  fire,  the  loss  would  have  fallen  on  the  vendors. 

A  partial  damage,  as  well  as  a  total  damage,  is  at  the 
risk  of  vendors,  until  all  that  is  necessary  to  complete  the 
contract  has  been  performed.  Until  they  were  so  counted 
and  weighed,  the  plaintiffs^  must  bear  the  damages  sustained 
before  that  time. 

,  But  the  referee  erred  in  his  rule  of  damages.  It  was  for 
the  defendant  to  show  that  the  damage  was  done  between 
the  sale  and  deliveiy.    If  hd  was  not  able  to  show  that,  he 
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fiuled  in  proof^  and  the  referee  should  not  have  decided  in 
his  favor. 

He  also  erred  in  giving  the  difference  in  value  between  the 
auction  price  and  the  value  ivhen  delivered.  He  had  no 
right  to  assume  that  the  whole  difference  was  occasioned  by 
the  rain.  The  defendant  must  prove  the  actual  damage, 
without  reference  to  the  actual  price  paid  at  auction. 

It  may  well  be  that  under  the  mode  in  which  these  cigars 
were  sold,  the  defendant  paid  more  for  them  than  the  wit- 
nesses who  valued  them  after  the  rain  estimated  them  to  be 
worth,  but  still  he  was  not  entitled  to  such  deduction. 

Judgment  reversed;  case  referred  back  to  referee,  with 
directions  to  open  the  case,  allow  either  party  to  produce 
further  evidence,  and  report  thereon ;  costs  to  abide  the  event. 

[Nbw  Tobx  Qbnbbal  Tebx,  Mrj  6, 1861.    CUrk§,  Oauld  and  Ingrakomt 
Justices.] 


MoBBis  S.  Yanbuskirk  and  others  t;^.  Joseph  M.  Wabbek 

and  others. 

The  Same  t;^.  Hannibal  Green. 

B.,  being  indebted  to  t))e  plalnliffs,  he,  for  tbe  purpose  of  paying  and  secur- 
ing the  amount  of  their  claims,  on  tbe  8d  day  of  Novemlier,  1857,  at  the 
city  of  Troy,  in  the  state  of  New  York,  by  a  valid  instrument  in  writing 
executed  under  bis  hand  and  seal,  sold  and  assigned  to  the  plaintiffii  41  iron 
safes  then  being  in  Chicago,  in  the  state  of  Illinois.  The  plaintiffs  pro- 
ceeded, without  delay,  to  take  possession  of  the  safes ;  but  before  they  were 
able  to  do  so,  or  to  make  any  demanfl  of  the  same,  the  defendants,  on  the 
6th  of  November,  1857,  levied  upon  the  safes,  at  Chicago,  as  the  property 
of  B.,  by  attachments  sued  out  of  the  court  of  common  pleas  of  Cook 

.  county,  Illinois,  by  them.  The  property  was  subsequently  sold  under  exe- 
cutions issued  upon  Judgments  perfected  in  the  attachment  suits,  and  never 
came  into  the  possession  of  the  plaintiff;*.  One  of  the  plaintiffs  resided  in 
the  state  of  Ohio,  but  all  the  other  parties,  plaintiff  and  defendant,  together 
with  B.,  resided  and  did  busiiiess  io  tho  state  of  New  York,  where  the  plain- 
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tifi*  debts  lu  well  as  those  upon  which  the  attachments  issued,  were  con- 
tracted. 

Beld^  1.  That  the  ria:hts  of  the  parties  were  to  be  determined  by  the  laws  of 
New  York,  and  not  by  those  of  Illinoiii. 

2.  That  the  title  to  the  property  having  been  changed,  by  a  ralid  ssle  and 
transfer  thereof  from  B.  to  the  plaintiffs,  before  the  levy  of  the  defendants* 
attachments  thereon,  the  plaintiffs  had  the  prior  right. 

It.  That  the  plaintiffs  not  being  either  parties  or  privies  to  the  proceedings  and 
Judgments  in  the  attachment  suits,  in  Illinois,  were  not  bound  by  them, 
nor  estopped  from  contesting,  in  the  courts  of  New  York,  the  title  to  the 
property. 

4.  That  if  the  assignment  was  valid,  and  psssed  the  title  to  the  safes,  as 
against  B.,  it  was  equally  valid  as  against  the  defendants,  who  were  only  cred- 
itors at  large,  and  not  in  a  position  to  attack  the  assignment  as  fraudulent. 
That  the  act  of  attaching,  as  creditors  at  large,  the  assigned  property,  did 
not  put  the  defendants  upon  the  footing  of  bona  fide  purchasers  for  value 
without  notice,  so  as  to  enable*  them  to  call  in  question  the  validity  of  the 
act  of  B.  in  disposing  of  the  property.    Gocld,  J.  dissented. 

The  law  of  the  owner's  domicil  determines  the  validity  of  every  transfer, 
alienation  or  disposition  made  of  personal  property  by  the  owner ;  and  the 
nature  and  construction  of  personal  contracts  is  to  be  controlled  by  the  It* 
loci  coniraeiui.    Per  Wrioht,  J. 

This  is  the  general  rule,  ex  comiiaii;  but  a  particular  state  may,  by  its  statute 
or  customary  law,  mske  special  provisions  in  respect  to  personal  property 
actually  within  its  territory,  in  favor  of  its  own  citizens,  as  it  has  entire  do- 
minion over  it  while  therein,  in  point  of  sovereignty  or  jurisdiction.  Per 
"Wrioht,  J. 

A  voluntary  transfer  of  personal  property,  which  is  valid  by  the  law  of  the 
owner's  domicil,  is  valid  every  where,  unless  the  law  of  the  particular  sove- 
reignty in  which  it  is  situated  has  abrogated,  or  is  in  contravention,  in  spe- 
cial cases,  of  the  general  rule  of  the  public  law.    Per  Wbight,  J. 

THESE  were  respectively  actions  in  the  nature  of  the 
former  iK^tions  of  trespass  or  trover,  to  recover  from  the 
defendants  the  value  of  41  iron  safes,  alleged  to  belong  to  the 
plaintiffs,  and  to  have  been  wrongfully  taken  and  carried 
away  by  the  defendants.  The  safes  were  levied  on  by  attach- 
ments sued  out  by  the  defendants,  respectively,  against  John 
W.  Bates.  The  property  wlw  subsequently  sold  under  exe- 
cutions issued  upon  judgments  perfected  on  the  attachments 
in  the  court  of  common  pleas  of  Cook  county,  Illinois. 
The  plaintiffs  were  creditors  of  John  W.  Bates,  in  variouB 
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amounts,  to  whom,  for  the  purpose  of  paying  and  securing 
them  the  amount  of  their  respective  claims  and  protecting 
them  from  loss,  he  had,  at  the  city  of  Troy,  on  the  3d  day  of 
November,  1857,  sold  and  assigned  the  safes  in  question,  thej 
then  being  in  Chicago  in  the  state  of  Illinois ;  together  with 
other  safes  at  other  places  in  the  western  states,  and  certain 
moneys,  accounts  and  evidences  of  debt  due  upon  sales  of 
other  safes  at  the  west.  Such  sale  and  assignment  were  made 
by  an  instrument  under  his  hand  and  seal,  dated  on  the  2d 
day  of  November,  1857,  and  executed,  acknowledged  and  de- 
livered on  the  3d  day  of  November,  1857.  The  plaintiflb 
proceeded  without  delay  to  take  possession,  under  said  instni* 
ment,  of  the  property  included  therein,  but  were  prevented 
from  taking  possession  of  said  attached  safes  by  said  attach- 
ments having  been  levied  thereon  previously  to  any  demand 
made  by  the  plaintiffs,  at  Chicago  or  elsewhere,  of  said  safes. 
Such  attachments  were  levied  on  the  5th  day  of  November, 
1857,  at  Chicago.  The  attached  property  was  taken  into  the 
possession  of  the  defendants,  and  never  came  into  the  pos- 
session of  the  plaintiffs.  Judgments  were  perfected  in  the 
attachment  suits,  by  the  defendant,  on  the  9th  day  of  June, 
1858 ;  in  the  first  case  for  the  sum  of  $1826.77,  and  in  the 
second  case  for  the  sum  of  i|1168.30.  Woodbury,  one  of  the 
plaintiffs,  resided  in  the  state  of  Ohio,  but  all  the  other  par- 
ties, plaintiff  and  defendant,  and  also  said  Bates,  resided  and 
did  business  in  the  state  of  New  York.  The  debts  also  orig- 
inated there.  The  causes  were  tried  at  the  Bensselaer  circuit 
in  February,  1859,  before  the  presiding  justice,  withoiit  a 
jury.  Evidence  was  given  of  the  value  of  the  safes,  and  it. 
was  agreed  that  if  the  plaintiffs  recovered,  the  amount  of  the 
entire  recovery  was  to  be  apportioned  ratably  in  the  two 
cases,  according  to  the  amount  of  the  several  judgments  ob- 
tained in  the  attachment  suits  by  the  respective  defendants, 
against  John  W.  Bates. 

The  following  opinion  was  given  by  the  justice  before 
whom  the  action  was  tried,  at  the  circuit : 
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HoQEBooH,  J.  ''  The  plaintiffs  sue  in  an  action  analogous 
to  one  of  trespass  or  trover,  to  recover  the  value  of  41  safes, 
formerly  the  property  of  John  W.  Bates,  and  levied  upon 
by  the  defendants  at  Chicago,  in  the  state  of  Illinois,  on  the 
5th  day  of  November,  1857,  under  attachments  against  Bates, 
issued  in  behalf  of  the  defendants  and  valid  by  the  laws  of 
Illinois.  Judgments  were  subsequently  and  on  the  9th  day 
of  June,  1858,  obtained  against  Bates  by  default,  in  the  at- 
tachment suits,  executions  issued  thereon,  and  upon  them 
the  safes  which  had  been  previously  attached  were  sold  at 
Chicago,  and  the  proceeds  went  to  the  benefit  of  the  defend- 
ants. This  constituted  the  title  and  justification  of  the 
defendants.  Upon  demand  made  by  the  plaintiffs,  the  de- 
fendants refused  to  return  the  safes,  or  account  for  the 
proceeds. 

On  the  3d  day  of  November,  1857,  Bates,  then  and  there- 
tofore being  the  owner  of  the  safes,  and  being  indebted  to 
the  plaintiffs^  severally,  in  various  amounts  which  are  specifi- 
cally stated,  in  consideration  thereof  and  for  the  purpose  of 
securing  the  payment  of  such  indebtedness  and  protecting 
them  against  any  loss,  sold,  assigned  and  set  over  to  them  by 
an  instrument  under  his  hand  and  seal,  dated  the  2d  and  ac- 
knowledged the  3d  day  of  November,  1857,  all  and  eveiy  of 
said  safes,  and  also  with  some  exceptions  all  sums  of  money 
due  or  to  become  due,  and  accounts,  securities  and  evidences 
of  debt  arising  from  the  sales  of  other  safes,  and  authorized 
them  to  take  possession  and  control  of  said  safes,  (thereby 
sold  to  them,)  and  to  sell  the  same  at  the  usual  prices  at 
which  such  safes  had  been  sold  by  Bates,  or  at  such  reason- 
able prices  as  said  Bates  or  Pickett  (one  of  the  plaintiffs) 
should  in  writing  approve,  and  to  collect  the  moneys,  ac- 
counts  and  evidences  of  debt  transferred,  and  after  deducting 
the  reasonable  costs  and  expenses  of  sales  and  collections,  to 
apply  from  time  to  time  the  residue  of  the  proceeds  derived 
therefrom  in  payment  of  said  debts,  pro  rata^  until,  if  such 
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residue  should  suffice  therefor^  the  said  debts  should  be 
fully  paid. 

At  the  time  of  this  last  mentioned  sale  or  assignment^  said 
safes  were  in  Chicago,  in  the  state  of  Illinois,  in  a  store  oc- 
cupied by  a  salesman  or  agent  of  Bates.  The  plaintiffs  never 
had  actual  possession  of  the  safes,  but  were  proceeding  with- 
out delay  to  take  possession  thereof  under  said  instniment, 
and  were  prevented  from  taking  possession  by  said  attach- 
ments having  been  levied  thereon  previously  to  any  demand 
made  by  the  plaintiffs,  at  Chicago  or  elsewhere,  of  said  safes. 
At  the  time  said  attachments  were  levied,  the  defendants 
were  without  any  knowledge,  information  or  notice  of  the 
assignment  in  question,  and  the  plaintiffs  were  equally  ignor- 
ant of  the  attachments  and  attachment  proceedings.  Soon 
afterwards,  and  before  any  further  proceedings  in  the  attach- 
ment suits,  the  parties  were  mutually  notilBied  of  each  other's 
claims  and  proceedings  and  of  their  respective  sources  of  title. 

Bates,  and  all  of  the  parties,  plaintiff  and  defendant,  be- 
fore, during,  and  since  November,  1857,  were  and  still  are 
residents  and  citizens  of  the  state  of  New  York ;  except  the 
plaintiff  Woodbury,  who  resided  in  Ohio.  The  defendants 
and  most  of  the  plaintiffs  resided  and  did  business  in  the 
city  of  Troy.  Bates  manufactured  there  the  safes  in  ques- 
tion, and  the  defendants  sold  to  him  there  the  tVoM  of  which 
the  safes  were  made,  and  which  iron  entered  into  and  formed 
the  consideration  of  the  judgments  in  the  attachment  suits 
which  were  subsequently  perfected  in  Illinois. 

The  question  arising  upon  this  state  of  facts  is,  which  has 
the  better  title  to  these  safes,  the  plaintiffs  or  the  defendants, 
and  if  there  be  a  conflict  between  the  law  of  New  York  and 
that  of  Illinois,  on  this  question,  which  is  to  prevail  ?  The 
defendants  allege  that  the  transaction  between  Bates  and  the 
plaintiffs  was  not  an  actual  sale  of  the  safes,  but  an  assign- 
ment fraudulent, and  void  upon  its  face,  as  against  other 
creditors  of  Bates,  imperfect  and  never  consummated,  either 
as  a  sale  or  asdgnment,  for  want  of  actual  or  constructive  de- 
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livery  of  the  property  sold  or  assigned,  and  at  all  events 
subordinate  to  the  claims  of  the  defendants  by  the  laws  of 
Illinois ;  and  therefore  that  they  cannot  be  made  liable  as 
trespassers  or  wrongdoers  for  the  taking  and  conversion,  in 
Illinois,  of  property  to  which,  by  the  laws  of  that  state,  they 
had  a  right  superior  to  that  of  the  plaintiffs.  The  plaintifb, 
on  the  other  hand,  contend  that  they  are  prior  in  point  of 
time,  and  therefore  superior  in  point  of  right ;  that  by  the 
laws  of  New  York  the  sale  or  assignment  to  them  would  take 
preference  of  the  subsequent  attachment  of  the  defendants ; 
that  personal  property  has  no  locality,  but  follows  the  domicil 
of  the  owner ;  that  the  transaction  must  therefore  be  gov- 
erned by  the  laws  of  New  York,  and  the  more  especially  as 
not  only  all  the  parties,  (except  one  of  the  plaintiffs,)  in- 
cluding Bates,  resided  and  did  business  here ;  but  that  the 
assignment  was  made  here ;  and  this,  also,  is  the  forum  se- 
lected for  enforcing  the  rights  of  the  parties,  no  other  hav- 
ing been  previously  selected  or  occupied  for  settling  the 
controverted  rights  of  the  parties  litigating  in  these  actions. 
If  the  transaction  is  to  be  determined  by  the  law  of  Illi- 
nois, the  defendants  must  prevail.  It  is  there  held  that  ia  a 
case  similar  to  this  the  defendants  are  to  be  regarded  in  the 
light  of  bona  fide  purchasers  for  a  valuable  consideration, 
without  notice  of  the  plaintiffs'  rights,  and  having  first  ac- 
quired legal  possession,  are  by  that  circumstance  entitled  to  a 
preference  over  the  plaintiffs.  A  case  very  similar  to  the 
present  is  reported  in  5  Gtlman's  {Illinois)  Rep.  282,  (5ttr- 
nett  V.  Robertson.)  The  action  was  replevin  to  recover  cer- 
tain stage  horses  and  harness,  by  the  plaintiffs  as  the  assignees 
and  vendees  of  0.  Hinton  &  Co.  against  the  defendant,  who 
justified  under  attachments  against  the  same  parties.  ^'  0. 
Hinton  &  Co.  were  mail  contractors,  and  the  former  owners 
of  the  property,  and  on  the  10th  day  of  February,  1847,  at 
Bt.  LouiSy  had  conveyed  them,  with  other  property,  upon 
different  stage  routes,  in  Illinois,  Iowa  and  Wisconsin,  to 
the  plaintifis,  who  were  their  creditors,  and  who,  immediately 
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after  the  execution  of  the  bill  of  sale,  proceeded  as  fast  as 
possible  to  take  possession  of  the  property  conveyed,  but  be- 
fore they  had  taken  possession  of  the  property  in  question, 
which  was  upon  the  stage  route  between  Peoria  and  Ottawa, 
in  Illinois,  it  was  seized,  in  the  county  of  Marshall,  by  the 
defendant,  on  the  14th  day  of  February,  1847,  as  an  officer, 
under  various  writs  of  attachment  sued  out  in  the  county  of 
Marshall,  against  0.  Hinton  &  Co/'  The  question  turned 
mainly  on  the  point  of  delivery.  The  court  held  that  there 
was  no  actual  delivery,  as  against  the  def^dant ;  and  that 
the  attaching  creditor  was  to  be  regarded  in  the  same  light 
as  a  purchaser,  who  in  the  case  of  two  sales  of  personal  prop- 
erty, both  equally  valid,  had  first  obtained  possession  and 
thereby  acquired  the  better  right;  that  the  plaintiffs  not 
having  obtained  actual  possession,  nor  exercised  any  acts  of 
ownership  over  the  property  before  the  levy  of  the  attach- 
ment, nor  having  given  notice  to  the  party  in  actual  posses- 
sion, of  their  title,  and  obtained  his  consent  to  hold  them  for 
their  benefit,  had  not  perfected  their  possession,  and  must 
fail;  that  it  would  operate  injuriously  upon  trade  and  be 
unjust  to  purchasers,  if  purchasing  in  good  faith  from  a  party 
in  actual  and  rightful  possession  and  having  authority  to 
sell,  they  could  not  be  protected  against  a  purchase  prior  in 
point  of  date,  but  unaccompanied  with  delivery  of  possession ; 
and  that  in  the  case  of  two  innocent  parties,  he  ought  to  suf- 
fer who  purchases  property  knowing  it  to  be  at  a  distance 
and  incapable  of  being  reduced  to  immediate  possession. 

But  the  law  of  Illinois  is  not  the  law  which  must  govern 
the  case.  The  domicil  of  the  parties,  the  act  of  assignment, 
and  the  forum  of  controversy  being  in  the  state  of  Kew  York, 
the  law  of  the  latter  state  must  govern.  It  is  always  to  be 
regretted  that  a  difierent  rule  should  prevail  in  different 
states  or"  countries ;  but  when  this  does  in  fact  occur,  there  are 
controlling  circumstances  which  regulate  the  action  of  judi- 
cial tribunals.  The  first  is,  that  as  a  general  proposition, 
personalty  follows  the  person,  and  that  voluntary  sales  or 
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aflsignments  of  personal  property,  made  by  the  owner  at  the 
placb  of  his  residence,  are  construed  by  the  law  of  the  state 
of  the  owner's  domicil.  (Story's  Conflict  of  LatoSy  §§  379, 
380,383,384,242,406.  2  Kent's  Com.  ^9ylect.37,  Holmes 
V.  Bem^en,  20  John.  229.  Johnson  v.  Hunt^  23  Wend.  87. 
Soyt  V.  Thompson  J  1  Seld.  320.  Abraham  v.  Plestoro^  3 
Wend.  538.)  There  are  some  exceptions  to  this  rule  where 
the  statute  law,  and  perhaps  the  judicial  decisions  of  a  par- 
tiqular  state,  owing  to  peculiar  circumstances,  make  special 
provisions  in  regard  to  personal  property  actually  within  its 
territory,  in  favor  of  its  own  citizens.  (Story's  Conflict  of 
Laws,  §§  244,  383,  325,  549,  550,  414,  416.)  But  the  pres- 
ent  i^s  not  such  a  case.  On  the  contrary,  not  only  the  subject 
of  controversy  was  owned  in  the  state  of  New  York,  and 
there  conveyed  or  assigned,  but  the  debts  of  all  the  parties 
originated  there,  the  residence  of  all  the  parties  is  there,  and 
the  controversy  is  conducted  there.  A  different  question 
might  arise  if  this  litigation  had  first  commenced,  between 
the  parties  to  this  suit,  in  the  state  of  Illinois.  It  is  quite 
possible  that  a  judgment  perfected  in  such  a  suit  between  the 
same  parties,  conducted  in  Illinois,  whether  resulting  in  favor 
of  the  one  party  or  the  other,  might  be  regarded  as  conclusive 
upon  them  in  this  state,  upon  the  ground  that  full  faith  and 
credit  must  be  given  by  each  state  to  the  judicial  proceedings 
of  its  sister  states.  (  U.  S.  Const,  art.  3,  §  4.  Story's  Confl. 
of  Laws  J  §  609.  Shumway  v.  Stillman,  6  Wend.  447.  Dob- 
son  v.  Pearce,  1  Duer,  142.  Baker  v.  Band,  13  Barb.  152.) 
But  that  question  does  not  arise. 

We  must  then  look  at  the  question  as  it  stands  in  the  state 
o£  New  York.  I  feel  no  great  difficulty  in  determining  the 
objections  raised  to  the  instrument  of  sale  or  assignment, 
upon  its  face,  in  favor  of  the  plaintiffs.  I  think  it  conveys, 
absolutely  and  immediately,  to  the  plaintiffs,  the  l^al  title 
to  the  property.  It  purports  so  to  do,  and  such  was,  I  think, 
the  intention  of  the  parties.  If  it  had  been  lost  or  destroyed 
after  the  execution  and  delivery  of  the  instrument,  the  loss 
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would,  I  think,  have  fallen  upon  the  plaintiflb.  Cert-ain  acts, 
itAs  true,  were  to  be  done  by  the  plaintiff  under  the  instru* 
ment,  but  not  so  much,  I  think,  to  perfect  the  title  as  to  reg- 
ulate the  price.  The  sale  or  assignment  was  not  in  trust  for 
other  creditors,  but  directly  to  the  plaintiffs,  for  their  own 
benefit,  and  in  satisfaction  pro  tanto,  or  altogether,  of  their 
claims.  (Leitch  v,  Hollister^  4  Comst,  211.)  They  were  to 
take  possession,  but  this  is  consistent  as  well  with  an  actual 
transfer  of  title  as  with  the  idea  that  it  was  a  mode  of  per- 
fecting title.  They  were  to  sell  the  safes  at  the  usual  prices ; 
but,  as  before  stated,  this  was  a  mode  of  regulating  the  price. 
If  they  omitted  to  do  it,  it  did  not  vitiate  the  transfer, 
but  would  chai^  the  plaintiffs  with  their  value  at  the  usual 
price.  But  the  plaintiffs  not  wishing  to  be  charged  abso- 
lutely with  such  price  as  they  might  be  unable  to  obtain,  it 
was  further  provided  that  they  might  be  sold  at  such  reason- 
able prices  as  Bates  or  Pickett  might,  in  writing,  approve. 
This  was  but  a  mode  of  regulating  the  value.  It  conferred 
.  no  such  power  on  the  assignor,  over  the  property,  as  evinced 
a  fraudulent  purpose  to  reserve  some  interest  therein  for  his 
own  benefit  or  was  calculated  to  defraud  other  creditors.  No 
other  creditors  had  any  interest  in  this  property,  unless  the 
whole  scheme  was  a  fraudulent  contrivance  to  dispose  of  the 
property  for  the  assignor's  own  benefit,  or  for  less  than  its 
value ;  and  neither  of  these  is  fairly  inferable.  Bates  had  no 
absolute  veto  upon  the  sales,  but  only  in  a  particular  contin- 
gency a  very  limited  power  over  them,  to  prevent  a  sacrifice 
of  the  property.  The  plaintiffs  had  the  absolute  right  to  sell 
at  the  usual  prices,  or  at  such  reasonable  prices  as  one  of 
their  number  (Pickett)  should  in  writing  approve,  or  as  Bates 
himself  should  approve.  And  I  think  they  had  the  absolute 
right  not  to  sell  at  all.  or  to  sell  at  such  prices  as  they  pleased, 
subject  to  the  contingency  that  in  case  they  did  not  conform 
.to  the  injunctions  of  the  instrument,  in  the  mode  of  dispos- 
ing of  the  property,  they  should  be  chargeable  with  the  prop- 
erty at  the  usual  prices.  The  whole  seems  to  have  been  an 
Vol.  XXXIV.  30 
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arrangement^  and  not  an  unfair  or  an  injudicious  one^  to  pre- 
vent oq  the  one  hand  a  sacrifice  of  the  property  by  the  plain- 
tiflfe,  and  on  the  other  to  prevent  them  from  being  subjected 
to  the  payment  of  an  exorbitant  price  therefor — the  true 
value  not  being  at  the  moment  capable  of  absolute  ascertain- 
ment. If,  in  the  event,  there  turned  out  to  be  a^  surplus  over 
and  above  the  payment  of  the  plaintiffs'  debts,  I  do  not  see 
but  that  the  plaintiffs  would  hold  the  same  as  trustees  for 
Bates  or  his  creditor^,  but  I  discover  no  difficulty  in  the  latter 
reaching  the  same,  or  any  attempt  to  tie  it  up  or  protect  it 
against  their  just  demands.  (Leitch  v.  HoUisteVy  4  Com-- 
stock,  211.) 

The  difficulty  which  has  presented  itself  to  my  mind,  if 
any  in  fact  there  be,  is  as  to  the  delivery  of  possession  of  the 
assigned  property.  Was  such  delivery  indispensable,  to  con- 
summate the  change  of  title ;  or  was  it  sufficient  that  the 
delivery  should  be  accomplished  within  a  reasonable  time 
thereafter,  provided  the  parties  were  acting  in  good  faith  ? 
Immediate  delivery,  it  is  true,  is  the  usual  accompaniment  . 
and  manifestation  of  an  executed  sale  of  personal  property ; 
and  if  it  does  not  take  place,  is  a  circumstance  from  which  to 
infer  fraud.  But  it  is  not  an  indispensable  element  in  any 
sale,  and  after  all,  can  only  be  regarded  as  a  matter  of  more 
or  less  suspicion,  according  to  the  nature  of  the  case.  Our 
statute  only  raises  a  presumption  of  fraud,  in  such  a  case, 
even  where  the  goods  and  chattels  are  at  the  time  of  the  sale 
in  the  possession  or  under  the  control  of  the  vendor,  and  so 
capable  of  immediate  delivery ;  which  presumption  becomes 
fixed  and  conclusive  evidence  of  fraud,  to  be  sure,  as  against 
creditors  and  purchasers  in  good  faith,  unless  rebutted  by  evi- 
dence, that  the  sale  or  assignment  was  made  in  good  faith 
and  without  any  intent  to  defraud  such  creditors  or  purchas- 
ers. (2  B.  S.  136.)  If,  then,  there  are  circumstances,  as  in 
this  case,  showing  a  reason  why  immediate  delivery  could  not. 
be  effected,  to  wit,  that  the  goods  were  at  the  moment  many 
hundred  miles  distant,  {Nash  v.  Ely,  19  Wend.  623;)  if 
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the  parties  were  proceeding,  as  is  conceded  in  the  case,  with 
due  diligence  to  consummate  the  transfer  of  possession ;  if 
there  was  in  fact  good  faith ;  and  the  existence  of  the  debts 
and  the  actual  and  bona  Jide  character  of  the  consideration 
tend  to  show  that  fact ;  if  there  was  no  intent  to  defraud 
creditors  or  purchasers,  and  the  uncontradicted  evidence  tends 
to  repel  such  intent;  then  the  present  appears  to  be  a  case 
in  which,  according  to  my  understanding  of  the  law,  the 
plaintiffs  must  recover.  The  defendants  must,  I  think,  stand 
or  fall  by  the  circumstance  of  non-delivery  of  possession  for 
two  days ;  and  as  already  stated,  that  at  most  is  a  circum- 
stance of  suspicion  and  not  controlling  evidence  of  fraud, 
and  the  suspicious  circumstances,  if  any  exist,  are,  I  think, 
sufficiently  explained.  The  contrary  position  is  ably  main- 
tained in  the  case  from  5  Gilman's  Reports,  already  quoted, 
but  I  am  not  sure  that  the  learned  court  who  pronounced 
'  that  opinion  did  not  go  too  far,  in  the  first  place,  in  putting 
the  attaching  creditor  upon  the  same  footing  as  a  bona  Jide 
purchaser  for  value,  without  notice,  and,  in  the  second  place, 
in  saying  that  a  purchaser  of  the  latter  character  would  be, 
under  the  circumstances,  protected.  I  am  not  sure,  also, 
that  they  were  not  considerably  influenced  by  the  circum- 
stance that  in  that  state  the  omission  to  deliver  possession 
makes  the  sale  absolutely  void ;  for  such  I  understand  to  be 
the  law  of  that  state,  (1  Stat,  of  Illinois,  ed,  of  1858,  p,  562 ; 
Thornton  v.  Davenport,  1  Scam,  III,  Rep,  293 ;  Ketchell  v. 
BrtUton,  Id,  303  ;  Rhines  v.  Phelpa,  3  Gil,  455,)  as  it  cer- 
tainly is  not  of  this.  Be  that  as  it  may,  it  is,  I  think,  suffi- 
cient to  say  that  the  case  must  be  decided  by  the  law  of 
New  York,  and  that,  I  think,  turns  the  scale  in  favor  of  the 
plaintiffs. 

On  the  subject  of  damages,  the  plaintiffs,  if  they  are  enti- 
tled to  recover,  are  entitled  to  the  fair  market  value  of  the 
safes,  with  interest  from  tlie  time  of  the  conversion.  This 
does  not  mean,  necessarily,  the  wholesale  price  of  the  safes, 
sold  together  in  one  body  to  a  single  purchaser,  but  such 
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price  as  at  the  place  where  they  actually  were,  they  would 
have  brought,  either  singly  or  in  parcels,  as  good  judgment 
would  dictate,  when  offered  for  sale^  to  such  purchasers  as 
would  be  likely  to  present  themselves,  or  as  would  be  con- 
vened at  a  public  sale  upon  proper  notice.  Tested  by  these 
rule»,  I  am  of  opinion  that  the  fair  price  of  the  safes  was,  on 
the  5th  of  November,  1857,  95  per  cent  of  what  is  called  in 
the  evidence  the  list  prices,  with  freight  added,  and  inter- 
est thereon  from  the  last  mentioned  date.  I  think  such  is 
the  price  with  which  the  plaintiffs  themselves  would  have 
been  chargeable,  as  between  them  and  Bates,  if  their  trans- 
actions had  closed  on  the  5th  of  November,  1857.  And 
there  is  no  reason  why  the  defendants,  if  they  appropriated 
the  property  without  right  or  authority,  as  they  must  be  held 
to  have  done,  should  be  entitled  to  a  more  lenient  rate  of 
damages. 

-  There  must  therefore  be  judgment  for  the  plaintiffs,  in 
each  case,  for  their  proper  proportion  of  the  above  amount, 
to  be  graduated  according  to  the  stipulation  of  the  parties, 
as  against  the  defendants  in  each  case,  by  the  amount  of  their 
respective  judgments  against  Bates,  with  costs  of  the  actions, 
respectively." 

From  the  judgment  entered  in  accordance  with  the  above 
decision,  the  defendants  appealed,  in  each  case,  to  the  gen- 
eral term. 

D.  L.  Seymour^  for  the  appellants. 

J.  B.  Gahj  for  the  plaintiffs. 

Wbioht,  J.  I  concur  in  the  opinion  that  the  questions, 
whether  there  was  a  valid  sale  or  transfer  of  the  safes  to  the 
plaintiffs,  and  whether  title  had  passed  to  the  latter  before 
the  defendants'  attachments  issued,  are  to  be  determined  by 
the  law  of  New  York,  and  not  of  Illinois.  The  parties  arc 
residents  and  citizens  of  this  state.    Bates,  the  assignor,  re- 
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sided  here.  The  instrument,  by  virtue  of  which  the  plaintiffs 
claim,  and  which  the  defendants,  as  Bates'  creditors,  seek  to 
invalidate,  was  executed  here.  So,  also,  the  debts  which 
constituted  the  consideration  for  the  transfer,  as  well  as  those 
upon  which  the  attachments  issued,  were  contracted  in  New 
York.  The  legal  controversy  is  pending  in  the  courts  of 
this  state.  Indeed,  the  property  in  controversy  was  raanu- 
factured  here,  though  happening  to  be  in  the  hands  of  Bates' 
agent,  in  Illinois,  at  the  precise  period  of  the  attempted 
transfer.  Under  these  circumstances,  if  it  should  be  con- 
ceded that  the  law  of  Illinois  differs  from  ours,  the  validity 
of  the  transfer  is  to  be  tested  and  determined  by  the  law  of 
this  state.  The  law  of  the  owner's  domicil  determines  the 
validity  of  every  transfer,  alienation  or  disposition  made  of 
personal  property  by  the  owner ;  and  the  nature  and  construe- 
tiou  of  personal  contracts  is  to  be  controlled  by  the  lex  loci 
contractus.  This  is  the  general  rule  ex  comitati  ;  but  a  par- 
ticular state  may,  by  its  statute  or  customary  law,  make  spe- 
cial provisions  in  respect  to  personal  property  actually  within 
its  territory,  in  favor  of  its  own  citizens,  as  it  has  entire  do- 
minion over  it  while  therein,  in  point  of  sovereignty  or  juris- 
diction. A  voluntary  transfer  of  personal  property,  which 
is  valid  by  the  law  of  the  owner's  domicil,  is  valid  every  where, 
except  the  law  of  the  particular  sovereignty  in  which  it  is 
situated  has  abrogated,  or  is  in  contravention,  in  special 
cases,  of  the  general  rule  of  the  public  law.  It  is  not  to  be 
assumed,  in  the  absence  of  evidence,  that  the  lex  domicilii 
does  not  govern  in  Illinois  in  the  case  of  a  voluntary  transfer 
and  disposition  of  personal  property  by  the  owner,  as  well  as 
in  this  state ;  nor  that  if  this  case  were  pending  in  that  state, 
the  nature,  validity  and  construction  of  Bates'  assignment 
would  not  be  determined  by  the  law  of  New  York.  The 
remedy  to  be  pursued  in  invitum  as  against  personal  prop- 
erty, is  controlled  by  the  state  in  which  such  property  actu- 
ally is ;  but  because  a  citizen  of  a  foreign  state  may  elect  to 
pursue  such  remedy  i^inst  the  property  of  another  foreign 
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citizen  temporarily  within  the  jurisdiction  of  a  particular 
state,  it  does  not  follow  that  a  controversy  respecting  the 
title  of  such  property  is  to  be  determined  by  the  law  of  the 
latter  state.  Were  the  controversy  pending  in  the  latter 
state,  this  would  be  assuming  that  the  lex  domicilii  did  not 
govern  them.  This  litigation,  however,  which  involves  sim- 
ply the  question  whether  property  in  the  safes  had  passed  to 
the  plaintiffs  before  they  were  attached  for  the  debt  of  Bates, 
is  pending  here,  and,  I  think,  is  to  be  determined  by  our  law. 
Now,  by  the  law  of  this  state,  was  there  a  valid  sale  and 
transfer  of  the  property  to  the  plaintiffs  prior  to  the  issuing 
of  the  attachments ;  for  if  there  was,  the  defendants  were 
not  justified  i&  attaching  it  for  the  debt  of  Bates.  On  the 
argument,  I  supposed  this  to  be  the  principal,  and  the  gravest 
question  in  the  case.  Upon  a  careful  examination,  however, 
I  have  become  satisfied  that  the  transfer  was  valid,  and  that 
Bates,  by  the  instrument  executed  on  the  2d  November, 
1857,  effectually  divested  himself  of  all  title  to  the  property 
itself.  He  manifestly  intended  to  transfer  the  property  di- 
rectly to  the  plaintiffs,  his  creditors,  by  way  of  security.  No 
trust  was  designed ;  the  legal  effect  of  the  provisions  of  the 
assignment  was  not  to  create  any ;  and  the  legal  title  passed 
immediately  and  absolutely  to  the  plaintiffs.  Bates  never 
could  have  invalidated  the  sale  and  reclaimed  the  property, 
on  the  ground  of  fraud,  or  that  delivery  of  possession  of  the 
subject  matter  of  the  assignment,  which  was  at  a  distance, 
did  not  accompany  a  delivery  of  the  instrument  itself.  But 
the  court  below  found  that  there  was  no  fraud  in  fact ;  there 
is  none  in  law  arising  from  the  provisions  of  the  instrument, 
and  no  proper  parties  to  raise  the  question  if  there  had  been 
any ;  and  immediate  delivery  was  not  indispensable  to  con- 
summate a  change  of  title.  There  may  be  a  valid  sale  of 
personal  property,  and  the  title  will  pass  to  the  vendee, 
though  unaccompanied  by  immediate  delivery.  Our  statute 
makes  an  assignment  of  chattels  unaccompanied  by  an  imme- 
diate delivery  jpresumptively  fraudulent  as  against  the  cred*. 
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itprs ;  that  is,  the  judgment  creditors  of  the  person  making 
such  assignment,  or  subsequent  purchasers  in  good  faith ;  but 
even  as  respects  these  classes  of  persons,  (and  they  are  the 
only  ones  that  can  raise  the  question  of  fraud,)  it  is  not  re- 
quired that  delivery  should  accompany  the  written  instru- 
ment of  transfer,  to  pass  the  title  to  the  thing  transferred. 
The  fact  .that  the  assigned  property  was  not  delivered  simul- 
taneously with  the  instrument,  does  not  prevent  a  change  of 
ownership ;  but  only  casts  suspicion  upon  the  fairness  and 
good  faith  of  the  transaction,  and,  as  against  the  creditors  of 
the  assignors,  or  subsequent  purchasers  without  notice  of  the 
assignment,  throwing  the  onus  upon  the  assignee  to  show 
.that  the  assignment  was  made  in  good  faith,  and  without  any 
fraudulent  intent.  If  the  assignment  in  this  case  was  valid, 
and  passed  the  title  to  the  safes,  as  against  Bates,  it  was 
equally  so  against  the  defendants,  who  were  only  creditors  at 
large,  and  not  in  a  position  to  attack  such  assignment  as 
fraudulent.  They  had  not  proceeded  to  judgment  and  exe- 
cution, and  thereby  placed  themselves  in  a  position  that  the 
assignment  interfered  with  the  assertion  of  their  right  to 
the  property  in  question ;  and  until  this  was  done,  they  were 
equally  bound  by  Bates'  acts,  as  Bates  was  himself.  The 
act  ofattaching,  as  creditors  at  large,  the  assigned  property, 
did  not  put  them  upon  the  footing  of  bona  fide  purchasers  for 
value  without  notice,  so  as  to  enable  them  to  call  in  question 
the  validity  of  the  act  of  Bates  in  disposing  of  such  property. 
Were  this  otherwise,  however,  there  is  no  provision  of  the 
assignment  having  the  effect  to  hinder,  delay  or  defraud 
Bates'  creditors.  It  is  true,  that  the  effect  is  to  give  a  pref- 
erence to  certain  of  his  creditors,  which  he  had  the  right  to 
do ;  but  if  the  transaction  is  to  be  regarded  as  clothing  the 
plaintiffs  with  a  trust,  there  is  no  provision  of  the  instrument 
operating  as  a  restraint  upon  the  discretion  of  the  trustees, 
or  any  conditions  imposed  which  would  hinder  or  delay 
Bates'  creditors  in  reaching  any  surplus  that  might  remain 
after  the  satisfaction  of  the  plaintiffs'  demand.    With  regard 
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to  the  provisions  as  to  the  mode  of  selling,  and  the  price  to 
be  obtained  for  the  assigned  property,  I  entirely  concur  in 
the  view  taken,  and  the  construction  placed  on  them,  by  the 
learned  judge  at  the  circuit 

If  the  title  to  the  property  had  been  changed,  it  could  not 
be  legally  attached  for  a  debt  due  from  Bates.  It  was  no 
more  lawful,  in  Illinois,  to  attach  A.'s  property  for  the  debt 
of  B.,  than  it  would  have  been  in  New  YorL  It  is  supposed, 
however,  that  because  the  plaintifb  had  notice  of  the  attach* 
ment  suits,  and  permitted  them  to  go  to  judgment  undefended, 
they  are  in  some  way  concluded  or  estopped,  by  such  judg- 
ment, from  contesting  in  the  courts  of  this  state  the  title  to 
the  property.  This  cannot  be  so.  The  plaintiffs  were  not 
bound  to  interpose  their  claim  of  title  in  the  suits  in  Illinois, 
or  be  barred.  They  were  not  parties,  or,  in  any  l^al  sense, 
privies  to  that  litigation.  Because  the  defendants  had  chosen 
to  attach  their  property  for  the  debt  of  another,  and  they 
were  casually  notified  of  the  ill^al  act,  and  suffered  the 
proceeding  to  go  undefended,  they  are  not  consequently  con- 
cluded by  the  judgment  subsequently  obtained.  The  defend- 
ants were  wrongdoers  in  issuing  and  levying  the  attachment, 
and  the  subsequent  acts  of  taking  judgment  and  selling  the 
property,  were  but  further  illegal  steps.  In  pursuing  their 
remedy  against  the  property  they  coidd  only  acquire  and  sell, 
by  force  of  their  judgment,  the  title  and  interest  of  Bates,  if 
he  had  any.  If  they  wrongfully  attached  the  property  of 
strangers,  though  those  strangers  may  have  been  casually  in- 
formed of  the  proceeding  and  did  not  come  in  and  defend, 
or  demand  a  delivery  of  the  property  and  bring  suit,  I  am 
unable  to  perceive  how  a  judgment  against  Bates,  or  in  rem 
as  against  the  property  of  Bates,  can  estop  the  real  owners  of 
the  property  from  asserting  their  title  in  an  action  against 
the  'f^ongdoers. 

I  think  that  the  action  was  well  tried,  at  the  circuit,  and 
that  the  judgment  is  right.  I  vote  for  an  affirmance  of  the 
judgment 
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HooEBOOM,  J.  (After  stating  the  facts.)  Under  these 
circumstances  the  question  arose,  which  party  was  entitled  to 
prevail ;  in  other  words,  which  party  was  to  be  regarded,  in 
this  slate  and  in  these  actions,  as  having  the  better  title  to 
the  iron  safes.  My  brother  Q-ould  is  of  opinion  that  the 
judgment  of  the  circuit  court  was  erroneous  and  should  be 
reversed,  for  the  reason  that  the  defendants  are  protected  by 
the  Judgment  which  they  have  obtained  in  the  attachment 
suits  against  Bates  in  Illinois ;  that  inasmuch  as  the  attach- 
ment suits  in  Illinois  were  not  defended,  nor  any  stay  of 
proceedings  obtained  therein,  nor  these  suits  brought  to  bar 
the  attaching  creditors'  title  in  Illinois,  but  the  attaching 
creditors  were  allowed  to  proceed  to  judgment  and  execution, 
in  Illinois,  before  these  suits  were  instituted,  the  plaintiflfs' 
remedy,  if  any  they  had,  was  lost ;  that  the  defendants  have 
been  allowed  to  perfect  title  to  the  property  in  Illinois ;  that 
full  effect  must  be  given  to  the  judgment  of  that  state,  and 
damages  cannot  be  awarded  in  the  courts  of  this  state  against 
the  defendants  for  asserting,  in  Illinois,  their  rights  under  a 
judgment  of  the  courts  of  that  state,  valid  when  rendered 
and  valid  by  relation,  and  of  force  from  the  time  of  the  at- 
tachment levied ;  that  if  the  plaintiffs  had  desired  to  contest 
the  rights  of  the  attaching  creditors  to  the  property  in  dis- 
pute, they  should  have  come  in  and  defended  in  the  attach- 
ment suit,  or  should  have  seasonably  demanded  the  property, 
and  if  not  delivered,  brought  suit  for  it  prior  to  the  entry  of 
judgment  in  the  attachment  suit ;  and  that  the  plaintiffs,  by 
failing  to  act  on  the  notice  which  they  had  of  the  attachment, 
in  Illinois,  and  by  allowing  the  attachment  suit  there  to  proceed 
to  judgment  without  interposing  there  any  claim  of  title,  have 
put  themselves  in  a  position  where  they  cannot  contest  the 
question ;  that  by  force  of  the  Illinois  judgment  the  property 
has  been  sold  as  the  property  of  Bates,  and  at  the  time  of  the 
first  demand,  in  New  York,  of  the  property  in  question,  by 
the  plaintiffs,  of  the  defendants,  the  property  was  in  the  ctLS^ 
tody  of  the  law  in  the  state  of  Illinois,  and  the  proper  per^ 
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son  of  whom  to  make  the  demand  was  the  sheriff  of  Cook 
county,  Illinois,  who  must  be  sued  in  Illinois,  and  who  is 
not  sued  here ;  and  that  for  these  reasons  the  defendants 
must  prevail. 

In  these  views  I  cannot  concur.  I  cannot  perceive  any 
such  conclusiveness  in  the  Illinois  yt^cf^men^,  as  against  these 
plaintiffs,  as  is  claimed  for  it.  The  proceedings  are  between 
different  parties.  The  plaintiffs  in  this  case  are  in  no  proper 
sense  either  parties  or  privies  to  those  ]proceeding8,  and  theie- 
fore  are  not  bound  by  them.  The  attachment  suit  and  pro* 
ceedings  must  have  been  between  the  present  defendants,  as 
plaintiffs,  and  John  W.  Bates,  or  some  one  holding  under 
him,  as  defendant.  The  present  plaintiffs  were  strangers  to 
them.  Nor  do  I  see  that  the  fact  that  they  became  cognizant 
of  those  proceedings  after  the  levy  of  the  attachment,  and  be* 
fore  the  judgment,  can  in  any  manner  affect  them.  They 
had  no  right — at  least  they  would  have  no  right  in  this  state 
— to  intervene  in  those  proceedings.  My  learned  brother 
supposes  that  in  Illinois  the  assignees  would  have  had  a 
right  to  come  in  and  defend  the  attachment  suit49.  I  do  not 
know  how  this  is ;  but  it  would  be  necessary  to  go  at  least 
one  step  farther  before  those  proceedings  could  assume  the 
character  of  an  estoppel ;  to  wit,  that  the  assignees  should 
be  hound  to  come  in  or  be  barred.  In  such  event,  it  is  possi- 
ble that  the  judgment  would  be  conclusive  upon  the  present 
plaintiffs  as  being  one  to  which  they  were  in  effect  either  par- 
ties or  privies.  But  I  know  of  no  such  law  or  adjudication 
in  Illinois,  and  it  has  not  been  contended  for  by  counsel*  in 
this  case. 

The  Massachusetts  cases  of  Whipple  v.  Thayer^  (16  Pick. 
25,)  Daniels  v.  Willard,  (Id,  36,)  and  Burlock  v.  Taylor^ 
{Id,  335,)  all  hold  that  an  assignment  made  by  an  insolvent, 
in  another  state,  valid  by  the  laws  of  that  state,  is  valid  in 
Massachusetts,  so  far  as  to  protect  personal  property  situated 
in  Massachusetts  at  the  time  of  making  it,  against  an  attach- 
ment in  Massachusetts  made  by  a  citizen  of  the  state  where 
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the  assignment  was  made.  It  is  true  the  question  was  tested 
by  a  suit  brought  in  Massachusetts  by  the  assignees,  against 
the  attaching  creditor,  or  the  officer  levying  the  attachment, 
previous  to  judgment  in  the  attachment  suit.  But  I  cannot 
see  how  the  position  or  rights  of  the  assignees  would  have 
been  prejudiced  by  waiting  until  aft^r  a  sale  upon  execution, 
under  the  judgment  in  the  attachment  suit.  Taking  judg- 
ment, issuing  execution  and  making  sale  thereupon,  would 
only  have  been  additional  illegal  steps  to  the  primary  one 
of  issuing  and  levying  the  attachment  upon  property  not 
subject  to  it. 

The  Massachusetts  decisions  do  not,  therefore,  as  has  been 
supposed,  favor  the  views  contended  for  on  behalf  of  the  de* 
fendants.  On  the  contrary,  if  they  prevailed  in  Illinois  they 
would  be  decisive  to  show  that  if  the  present  plaintiffs  had 
brought  this  action  there,  they,  as  citizens  of  New  York, 
showing  title  to  property  in  Illinois  valid  by  the  laws  of  New 
York,  where  the  assignment  was  made,  as  against  the  defend- 
ants, citizens  also  of  New  York,  would  have  been  successful 
against  the  defendants  in  Illinois. 

The  Illinois  proceedings  are  not  therefore  an  estoppel,  and 
we  are  driven  back  to  th6  two  questions,  first,  whether  in  a 
case  like  the  present  the  law  of  Illinois  or  the  law  of  New 
York  is  to  govern  ;  and  if  the  latter,  then  whether  the  plain- 
tiffs' title  is  superior  to  that  of  the  defendants  by  the  law 
of  New  York.  I  have  debated  these  questions  at  sufficient 
length  in  the  opinion  delivered  at  the  circuit,  and  I  have  seen 
no  Reason,  since  the  more  extended  and  elaborate  argument 
here,  materially  to  change  the  views  then  expressed. 

Perhaps  some  of  the  grounds  upon  which  the  propriety  of 
determining  the  right  to  the  property  in  question  by  the  law 
of  New  York,  in  preference  to  that  of  Illinois,  rested,  were 
not  made  sufficiently  prominent  in  the  opinion  delivered  at 
the  circuit.  They  may  be  briefly  enumerated  as  follows : 
I.  The  contracting  parties  to  the  contract  or  purchase  under 
which  the  plaintiffs  claim  title,  were  citizens  of  the  state  of 
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New  York,  2.  The  instrument  under  which  the  plaintiffs 
claim  was  executed  and  delivered  in  the  state  of  New  York, 
and  the  consideration  upon  which  it  was  based  arose  in  that 
state.  3.  The  instrument  under  which  the  plaintifis  make 
title  was  a  voluntary  sale  or  assignment,  and  not  a  compul- 
sory one.  By  a  voluntary  one  is  here  intended  not  one  with* 
out  consideration,  but  one  without  compulsion — voluntary, 
as  done  by  the  party's  own  choice  and  not  in  invitum. 
4  The  defendants  arc  also  citizens  of  the  state  of  New  York. 
5.  The  debts  for  the  collection  of  which  the  defendants' 
attachment  proceedings  were  instituted  in  Illinois,  were  con- 
tracted and  arose  in  the  state  of  New  York.  6.  The  attach- 
ment debtor  also  resides  in  the  state  of  New  York.  7.  The 
forum  of  controversy  is  also  in  the  state  of  New  York. 

The  only  facts  upon  which  the  defendants  rely  are  that  the 
property  in  controversy  was  situated  in  the  state  of  Illinois, 
and  was  seized  there  under  attachment  proceedings  regularly 
issued  in  Illinois. 

These  being  the  facts  and  circumstances  of  the  case,  I  un* 
derstand  the  law  of  the  state  of  New  York  takes  preference. 
(Hoyt  V.  Thompson,  1  SeL  352.  Story's  Confl.  of  Latos^ 
§§  379,  380,  383,  384,  411.  Holmes  v.  Remsen,  20  John. 
258.  A  braham  v.  Plestoro,  3  Wend,  566.  Johnson  v.  Hunty 
23  id.  96.  Martin  v.  Hill,  12  Barb.  631.  Tyler  v.  Strang, 
21  id.  198.) 

In  the  case  of  Martin  v.  Hill,  (12  Barb.  631,)  the  plain- 
tiff was  the  mortgagee  under  a  chattel  mortgage  of  certain 
oxen  owned  by  one  Willard,  who  was  indebted  to  him,  and 
which  oxen  were  left  in  the  possession  of  the  mortgagor  un- 
der circumstances  rebutting  the  idea  of  fraud  or  bad  faith. 
By  the  law  of  Vermont  such  a  mortgage,  unaccompanied  by 
possession,  was  void.  The  mortgagor  and  mortgagee  resided 
in  Washington  county.  New  York.  The  mortgagor  having 
taken  the  oxen  into  the  adjoining  town  of  Fairhaven,  in  Ver- 
mont, they  were  seized  upon  there  by  the  defendant,  who 
was  a  constable  of  that' town,  by  virtue  of  an  execution  upon 
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a  judgment  obtained  in  Vermont  against  the  mortgagor,  by 
certain  citizens  of  that  state.  This  action  was  brooght  to 
recover  their  value,  and  it  was  held  that  the  nature,  construc- 
tion, obligation  and  effect  of  the  mortgage  must  be  deter- 
mined by  the  laws  of  this  state,  and  that  the  lex  loci  contrac- 
tus controls  as  to  the  validity  and  construction  of  personal 
contracts,  and  that  the  plaintiff  was  entitled  to  judgment. 
This  was,  however,  but  a  special  term  decision. 

In  the  case  of  Tyler  v.  Strang^  (21  Barb.  198,)  it  was  held 
at  general  term,  in  the  7th  district,  that  where  both  the  as- 
signor and  assignee  of  a  contract  are  citizens  of  this  state, 
and  the  assignment  is  executed  in  this  state,  and  the  subject 
of  the  contract  is  personal  property,  upon  the  general  princi- 
ple that  the  lex  loci  contractus  controls  the  nature,  construc- 
tion and  validity  of  the  contract,  the  validity  and  effect  of 
the  assignment,  and  the  delivery  and  change  of  possession  of 
the  property  necessary  to  sustain  it,  depend  upon  our  laws, 
although  the  property  itself  is  situated  in  another  state. 

I  cite  these  as  comparatively  recent  cases  in  our  own  court 
in  support  of  the  general  doctrine,  maintained,  I  think,  by 
the  general  current  of  authority,  in  favor  of  the  applicability 
of  the  law  of  New  York  to  the  adjustment  of  the  legal  rights 
of  the  parties  to  this  controvei*sy. 

I  think  the  judgment  of  the  circuit  court  was  correct,  and 
should  be  affirmed. 

Gould,  J.  (dissenting.)  I  find  the  opinion  of  a  majority 
of  the  court  conveying,  as  it  seems  to  me,  an  erroneous  im- 
pression of  the  law  of  the  state  of  Illinois.  And  as  I  deem 
that  law  to  have  a  controlling  effect  in  this  cause,  I  make  my 
opinion  on  that  point  more  full  and  particular  than  the  one 
I  submitted  at  the  term. 

It  is  fully  proved,  and  indeed  the  plaintiffs  admit,  that  by 
the  undisputed  law  of  that  state,  had  these  plaintiffs  under- 
taken there  to  claim  this  property,  as  being  theirs  by  the  as- 
signment from  Bates,  the  defendants,  as  creditors  of  Batps, 
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ha^dng  by  their  attachment  obtained  the  Jirst  actual  posses- 
sion, would  have  held  the  property.  That  is  to  say,  by  the 
law  of  Illinois,  the  property  was  tlien  Bates'  as  in  favor  of 
the  attaching  creditor  whose  attachment  was  levied,  against 
the  assignees,  whose  attempt  to  take  actuai  possession  was 
subsequent  to  that  levy. 

The  defendants,  having  thus  attached  what,  by  the  law  of 
the  land  where  they  sued,  was  Bates'  property,  pursued  their 
remedy  to  judgment,  (the  property  being  all  the  time  in  the 
custody  of  the  law ;)  and  under  an  execution  on  that  judg- 
ment they  sold  Bates'  property.  After  that  sale,  the  plain- 
tiffs in  New  York  commence  this  suit  against  the  defendants, 
for  having  committed  a  trespass  in  selling  the  plaintiffs' 
property,  on  that  execution ;  as,  by  the  law  of  New  York, 
the  assignment  passed  the  title  of  this  property  to  the  plain- 
tiffs, prior  to  the  levying  of  the  attachment. 

There  is  no  pretense  that  there  was  any  attempt,  on  the 
part  of  the  defendants,  to  overreach  the  plaintiffs ;  or  that 
there  was  any  unfairness  in  their  proceedings ;  since  the  case 
shows  that  the  suit  in  Illinois  was  commenced,  and  the  at- 
tachment levied,  before  the  defendants  knew  that  Bates  had 
assigned  the  property  to  the  plaintiffs.  And  both  parties 
were  bona  Jide  creditors  of  Bates — having  equal  equities — 
and  both,  and  Bates,  were  residents  of  New  York. 

To  the  judgment  of  the  court  of  Illinois  we  are  bound  to 
give  "/mZ?  faith  and  credit,"  (Z7.  S.  Const,  art.  4,  §  1,)  and 
also  to  their  public'  acts.  Now,  had  the  state  of  Illinois  a 
statute,  by  which  this  property  (as  between  these  two  parties) 
was  Bates',  and  was  held  as  such  by  the  attachment,  can 
there  be  the  least  doubt  that  giving  full  faith  and  credit  to 
their  public  acts  would  compel  us  to  treat  this  property  as 
Bates',  and  held  by  the  attachment  ?  Would  there  be  any 
wrong  in  saying  that  when  Bates  put  his  property  in  Illinois, 
he  made  it  subject  to  the  law  of  Illinois  ?  And  I  am  una- 
ble to  see  that,  because  the  rule  before  us  is  one  of  the  com- 
mon law  of  Illinois,  it  enters  any  the  less  absolutely  into  the 
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essence  of  their  judgment.  A  judgment,  in  a  suit  commenced 
by  attachment,  acts  in  rem;  and  where  the  defendant  is  a 
non-resident,  and  is  not  personally  served  with  process,  it 
acts  only  in  rem.;  as  much  so  as  if  the  subject  of  the  suit 
were  land  situated  where  the  suit  is  brought.  Parties  who 
send  personal  property  to  a  foreign  jurisdiction  are  as  much 
bound  by  its  laws  as  to  that  property  as  they  would  be  in 
Tegard  to  land  there  situated,  whenever,  under  that  foreign 
jurisdiction,  and  by  its  laws,  a  lien  on,  or  a  right  or  title 
to,  that  personal  property  attaches.  In  this  case,  by  the 
law  of  Illinois,  the  defendants,  when  their  attachment  suit 
went  to  judgment,  had  a  lien  on  this  property,  (which  lien 
related  back  to  the  time  of  levying  the  attachment,)  and 
which  was  by  the  sale  perfected,  as  of  the  date  of  the  levy, 
into  a  tithy  immediately  derived  from,  and  succeeding  to, 
Bates'  title.  And  these  plaintiffs  never  had  any  title  in  that 
state,  and  by  its  laws  never  could  have  any,  as  against  these 
defendants. 

As  I .  uhderstand  the  authorities,  this  view  is  fully  sus- 
tained by  them.  Story  {Conflict  of  LawSj  §550,)  says, 
"  whenever  personal  property  is  taken  by  arrest,  attachment 
or  execution  within  a  state,  the  title  so  acquired  under  the 
laws  of  the  state  is  valid  in  every  other  state."  (3  T,  R,  733. 
9  Mass.  Hep.  468.)  For  illustration,  take  a  case  which  would 
seem  closely  analogous  to  the  one  before  us:  Were  it  the 
law  of  Illinois  that  a  common  carrier  has  not  a  lien  for  his 
charges  upon  the  goods  carried ;  and  were  a  citizen  of  this 
state,  acting  as  a  common  carrier,  to  transport  for  a  citizen 
of  this  stat«  goods  through  this  state  to  Chicago ;  and  there 
the  owner  of  the  goods  were  to  take  them  from  their  place 
of  storage  in  disregard  of  the  carrier's  claim  for,  and  demand 
of,  his  charges,  (let  the  taking  be  with  or  without  legal  pro* 
cess ;)  could  the  carrier,  (having  there  made  demand  of  the 
return  of  the  goods,)  on  the  return  of  both  parties  to  this 
state,  sue  the  owner  for  the  tajdng  of  the  property  in  disre- 
gard of  the  lien — the  qualified  title — which  our  law  would 
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have  given  him  had  the  property  reached  the  end  of  itB  trans- 
portation here  ?    Very  plainly  not. 

I  think  a  principle  similar  to  the  one  I  hold,  has  been  held 
at  general  term,  in  the  first  district.  A  passenger  on  a  steam- 
boat was  killed  by  an  explosion  of  the  boiler,  within  another 
state;  and  the  passenger's  administrator,  being  a  resident 
of  this  state,  sued  the  proprietors  of  the  boat,  in  our  court, 
under  our  statute,  which  gives  damages  in  such  cases ;  and 
jurisdiction  of  the  persons  of  the  defendants  was  obtained 
by  due  service  of  process.  The  defendants  demurred  to  the 
complaint,  and  the  demurrer  was  sustained,  because  when, 
and  where  done^  the  act  of  the  defendants  gave  no  right  of 
action  uuder  our  law,  which  differed  from  that  of  the  st«te 
in  whose  jurisdiction  the  injury  was  inflicted.  (18  How.  Pr. 
Rep.  335.)  I  can  see  no  difference  between  a  case  where  the 
statute  laws  so  vary,  and  one  whf^e  the  common  law  of  one 
jurisdiction  is  proved  to  differ  from  that  of  another. 

Having  at  first  paid  more  attention  to  this  point  of  the 
case  than  to  the  nature  and  construction  of  the  instniment 
by  which  Bates  transferred  the  property  to  these  plaintiffs,  I 
allowed  the  transfer  to  pass  as  a  valid  one.  But  upon  more 
careful  examination,  I  am  by  no  means  satisfied  that  a  debtor 
can  transfer  one  part  of  his  property,  to  secure  or  pay  cer- 
tain creditors,  with  a  proviso  that  it  shall  not  be  sold,  except 
at  a  specified  pricey  or  at  such  reasonable  price  as  the  as- 
signor, or  one  of  the  assignees,  shall  in  writing  approve.  It 
is  a  provision  for  an  indefinite  delay  in  the  application  of  the 
property  (and  the  return  of  the  surplus,  if  any,  to  Bates  or 
to  the  reach  of  his  creditors,)  at  the  arbitrary  pleasure  of  the 
assignor  and  one  of  the  assignees ;  and,  if  valid,  no  length 
of  delay  would  authorize  a  creditor  to  expedite  their  move- 
ments. And  it  must  be  borne  in  mind,  that  if  such  a  trans- 
fer of  part  of  a  debtor's  property  be  good,  a  like  transfer  of 
the  rest  of  it  must  be.  So  that,  to  sustain  this  transfer,  it  is 
necessary  to  hold  that  a  general  assignment  with  such  a  pro- 
vision in  it  would  be  good. 
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For  both,  or  either,  of  these  reasons,  I  think  a  new  trid 
should  be  had ;  though  I  am  reluctant  to  dissent  from  my 
brethren. 

Judgment  affirmed. 

[Albany  Gkhibal  Tbbm,  May  7.  18S0.     Wrighij  Oauld  and  ffogeboomt 
Jnstioet.] 


The  People,  ex  rel.  John  E.  Smith,  vs.  James  TatIiOB, 
James  Boor  and  Mathew  Dill,  Commissioners  of  High- 
ways of  the  town  of  Shawangunk,  Ulster  county. 

Beqnisites  and  sufficiency  of  an  application  to  commissioners  of  highways  for 
the  laying  out  of  a  private  road  under  the  statute.  (^Laws  of  1868|  eh, 
174,  ^  1.) 

If  the  application  contains  a  sufficient  description  of  the  land  required,  to 
enable  the  owner  to  understand  what  portion  of  his  lands  is  intended  to  be 
taken,  and  the  Jury  intelligently  to  determine  upon  the  necessity  of  the  road, 
and  to  assess  the  damages,  the  intent  of  the  statute  is  satisfied. 

Where,  although  it  did  not  expressly  appear  that  the  Jurors  were  freeholders, 
no  objection  was  made  on  that  ground,  and  the  parties  agreed  upon 
the  six  persons  on  the  list  who  aften^'ards  acted  as  jurors,  in  making  the 
assessment ;  it  was  held  that  the  absence  of  proof  that  any  of  them  were 
not  freeholders;  the  failure  to  object  on  that  ground;  and  the  express 
assent  to  the  jurors,  was  sufficient  proof  that  they  possessed  the  necessary 
constitutional  and  statutory  qualifications ;  or  at  least  amounted  to  a  waiver 
of  the  constitutional  provision  made  for  the  party's  own  benefit. 

The  owner  of  the  land  cannot  object  that  the  terminus  of  the  road  actually 
laid  out  is  different  from  that  applied  for,  where  it  appears  that  though  de* 
scribed  under  diff*erent  names  the  termini  are  identical. 

TBI'S  is  a  common  law  certiorari,  directed  to  the  commis* 
sioners  of  highways  of  the  town  of  Shawangunk,  Ul* 
ster  county,  to  reverse  the  order  made  by  said  commissioners, 
laying  out  a  private  road  on  the  application  of  Daniel  Tears, 
through  the  lands  of  John  E.  Smith. 

The  principal  point  made  on  the  part  of  the  owner  of  the 
land  is,  that  the  application  for  the  road  does  not  state  the 
Vol.  XXXIV.  31 


482  CASES  IN  THE  SUPREME  COURT. , 

The  People  r.  Taylor. 

"  location,  courses  and  distances,"  as  required  by  the  stat- 
ute. Several  other  points  are  made  by  the  owner  of  the  land, 
depending  however  on  the  one  just  stated. 

A  further  ground  of  error  is  alleged  in  this  respect,  that 
the  terminus  of  the  road  as  laid  is  different  from  the  termi- 
nus specified  in  the  application.  The  terminus  named  in 
the  former  being  "  Brown's  Turnpike"  and  in  the  latter  the 
"  Hokerbackr 

By  the  return  of  the  commissioners,  it  appears  that  the  ap- 
plication was  addressed  to  the  commissionei*s  of  highways  of  the 
town  of  Shawangunk,  and  asked  that  a  private  road,  ^^  eighteen 
feet  wide,  located  as  follows,  and  running  on  the  courses  and 
distances  as  hereinafter  specified :  Beginning  on  the  south 
end  of  a  lot  I  purchased  of  Alexander  Cameron  for  a  road, 
and  following  the  east  side  of  a  swamp  to  a  stone  wall,  being 
the  west  side  of  the  stone  wall,  and  running  south  along  said 
wall  through  the  woods  to  the  public  highway,  known  as  the 
Hockabarick  road,  for  eighty  rods,  more  or  less,  through  the 
land  owned  and  occupied  by  John  E.  Smith,  where  said  road 
is  proposed  to  be  laid  out,  in  the  town  of  Shawangunk,  in  said 
county." 

The  commissioners  further  return,  that  they  presented  to 
the  parties  the  names  of  eighteen  persona  who  were  compe* 
tent  to  serve  as  jurors,  &c.,  out  of  which  number  the  parties 
agreed  that  the  first  six  persons  named  upon  such  list  should 
determine  upon  the  application,  and  assess  the  damages. 
That  the  route  of  the  proposed  road  was  distinctly  marked 
out  upon  the  ground  ;  that  the  jury  viewed  the  route  thus 
marked  out.  That  after  the  jury  had  delivered  their  verdict, 
at  the  request  of  the  owner  of  the  land,  the  commissioners 
made  a  new  survey  of  the  proposed  road  upon  the  identical 
line  marked  out  upon  the  ground,  and  described  in  the  no- 
tice ;  that  the  description  of  the  road  in  the  order  is  taken 
from  such  last  survey  made  at  the  request  of  said  Smith ;  that 
such  survey  and  order  is  upon  the  precise  line  de8cril)ed  in 
&e  application^  uid  marked  upon  the  ground ;  that  the  ter- 
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miutts  of  the  road,  called  in  the  application  the  ^^  Hockabar- 
ick,"  and  in  the  order  as  "  Brown's  Turnpike,"  is  one  and 
the  same — the  road  referred  to  being  known  as  well  by  one 
name  as  the  other. 

J.  O,  Graham  J  for  the  relator.  , 

T.  B.  Westbrook,  for  the  commissioners. 

By  the  Court,  Hogsboom,  J.  Three  objections  are  made 
to  the  validity  of  the  proceedings  in  laying  out  the  private 
road  in  question,  which  I  will  consider  in  their  order. 

1.  It  is  objected  that  the  statute  requires  that  ^^  an  applica- 
tion for  a  private  road  shall  be  made  in  writing,  specifying 
its  widtli  and  location,  courses  and  distances,''  (Laws  of 
1853,  ch.  174,  §  1,)  and  that  this  application  gives  neither  the 
location,  courses  nor  distances ;  that  the  jury,  therefore, 
could  not  know  the  line  of  the  proposed  road,  nor  the  quan- 
tity or  location  of  the  land ;  nor  could  they  properly  deter- 
mine upon  its  necessity,  or  the  amount  of  dam^es  to  be 
assessed ;  that  this  is  a  jurisdictional  and  fatal  defect,  and 
vitiates  all  the  proceedings. 

The  object  of  the  description  required  by  the  statute,  which 
also  requires  the  ^'  names  of  the  owners  and  occupants  of  the 
land  through  which  the  road  is  proposed  to  be  laid  out"  to 
be  stated,  is  obviously  for  the  purpose  of  enabling  the  owner 
to  understand  what  portion  of  his  lands  is  intended  to  be 
taken,  and  the  jury  intelligently  to  determine  upon  the  neces- 
sity of  the  road,  and  to  assess  the  damages^  If,  therefore, 
this  has  been  substantially  done,  so  as  to  accomplish  these 
objects,  the  intent  of  the  statute  is  satisfied. 

Now  the  owner  of  the  land  to  be  taken,  and  the  width  of 
the  proposed  road,  are  clearly  specified ;  the  general  location, 
direction  and  distance  are  substantially  given ;  the  point  of 
commencement  is  given  with  reasonable  accuracy,  and  tbe 
general  course  indicated  and  limited  by  prominent,  visible^ 
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natural  and  artificial  monuments.  It  is  true  the  precise  abso- 
lute location  throughout  is  not  given ;  nor  do  I  conceive  it 
necessary,  being  left  at  liberty  slightly  to  fluctuate  according 
to  the  views  of  the  jury,  and  so  as  to  do  the  least  possible 
harm  to  the  owner  of  the  land.  It  is  true,  also,  that  the 
couraes,  according  to  the  surveyor's  or  mariner's  compass, 
are  not  given ;  nor  the  distances  on  each  course.  But  I  can- 
not regard  that  as  absolutely  indispensable;  especially  when 
it  appears  by  the  return  that  the  precise  line  actually  adopted 
— in  all  respects  conforming  to  the  application — was  actual- 
ly marked  out  upon  the  ground — was  seen  and  known  by  all 
the  parties  interested  and  by  the  jurors,  before  assessing  the 
damages,  and  was  at  the  request  of  the  relator  afterwards 
surveyed  and  described  by  courses  and  distances.  The  ob- 
servance of  all  these  precautions  renders  it  clear  that  no  mis- 
take could  have  been  made  as  to  the  actual  location  of  the 
road,  the  quantity  of  land  taken,  or  as  to  the  materials  from 
which  the  jurors  were  enabled  to  take  an  intelligent  view  of 
the  neoessity  of  the  road  and  make  up  an  intelligent  opinion 
as  to  the  damages.  I  regard  the  statute  as  substantially 
complied  with. 

2.  It  is  again  objected  that  the  jury  were  not  summoned 
as  required  by  the  statute,  and  were  not  freeholders  as  re- 
quired by  the  constitution.     (Art,  1,  §  7.) 

It  does  not  expressly  appear  that  the  jurors  were  freehold- 
ers. Certainly  it  does  not  appear  that  they  were  not  free- 
holders ;  no  objection  was  made  upon  that  ground.  On  the 
contrary,  it  appears  that  the  list  being  presented,  the  parties 
ea^ressly  agreed  iipon  the  six  who  afterwards  acted  as  ju- 
rors in  making  the  assessment.  The  absence  of  proof  that 
any  of  them  were  not  freeholders — the  failure  to  object  on 
that  ground — the  express  assent  to  the  jurors  must  be 
deemed,  I  think,  sufficient  proof  that  they  possessed  the  ne- 
cessary constitutional  and  statutory  qualifications,  or  at  least 
amount  to  a  waiver  of  a  constitutional  provision  made  for  a 
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party's  own  benefit.  I  do  not  think  this  objection  ought  to 
prevail. 

3.  It  is  objected  that  the  terminus  of  the  road  actually 
laid  out  is  different  from  that  applied  for. 

The  answer  is,  that  this  is  not  so  in  point  of  fact,  but 
that  they  axe  identicaly  though  described  under  different 
names.  This  is  expressly  stated  in  the  return ;  and  after 
such  a  statement,  it  would  be  sacrificing  substance  to  form^to 
give  effect  to  this  objection. 

I  think  none  of  the  objections  made  to  the  validity  of  the 
proceedings  are  well  taken,  and  that  therefore  the  proceed- 
ings should  be  affirmed. 

[Albajtt  Gbnbbal  TERkf  September  8,  ISdO.    ChM,  EQg§boom  aitfd  Peck- 
ham,  Jastices.] 


■  •  • 


CoBKiNa  Ss  WiNSLOw  t;^.  The  Tbot  Ibon  and  Nail 

Factobt. 

Where  ri{Mir!an  proprietors  own  to  the  center  of  the  stream,  that  entitles  them 
to  have  the  waters  flow  in  their  natural  channel,  in  the  bed  of  the  stream. 

Where  one  owns  the  land  only  on  one  side,  and  to  the  center  of  the  stream, 
the  right  to  use  the  waters,  if  there  be  a  fall,  is  a  property  right  which  the 
law  will  regard  as  of  some  Talue,  and  which  it  will  not  sofier  to  be  invaded 
or  infringed  without  authority. 

A  tenant  cannot,  while  occupying  and.  enjoying  the  premises  under  his  lease, 
originate  a  possession  hostile  or  adverse  to  his  landlord.  Nor  can  he,  during 
the  same  period,  continue  an  adTerse  possession  previously  commenced. 

By  taking  a  lease  from  the  landlord,  and  holding  under  it,  he  acknowledges  the 
landlord's  title,  and  right  to  convey,  and  will  be  decmod  to  have  waived 
any  previous  and  imperfect  rights  which  he  has  already  acquired,  under  a 
prior,  incipient  adverse  possession. 

The  defendants,  having  a  long  lease  of  premises,  embracing  a  water  poiirer, 
diverted  the  stream  Arom  its  natural  channel,  for  the  use  of  their  machine- 
ry, ffeld  that  there  was  no  ground  for  the  imputation  of  bad  fsith  against 
the  lessors,  or  of  an  implied  consent  to  the  perpetual  diversion  of  the  waters, 
firom  theur  not  protesting  against  such  diversion,  at  the  time;  inasmuch  a* 
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the  lessor*  might  well  hare  supposed  that  such  diversion  was  only  intended  to 
be  temporary,  and  the  diverted  waters  were  to  be  restored,  at  the  end  of 
the  term.  And  that  it  was  only  upon  the  ground  of  bad  faith,  or  implied 
consent,  that  the  doctrine  of  eqni table  estoppel  could  arise,  in  such  a  case. 

And  the  plaintiffs  having  purchased  the  premises  from  the  lessors  long  after 
the  diversion  had  been  made,  and  the  expenditures  of  the  defendants  con- 
sequent thereon  had  been  incurred,  and  having  commenced  a  suit  fur  dam- 
ages, within  a  short  time  thereafter,  it  was  further  held  that  the  doctrine 
of  estoppel  did  not  arise  against  them,    Oould,  J.  dissent^. 

And  the  plaintiff^  having  taken  an  absolute  conveyance  of  the  premises,  with- 
out any  reservation,  it  was  held  that^  the  deed  must  be  regarded  as  passing 
not  only  the  title  to  the  land,  and  the  water,  but  the  water  power,  and  all 
the  rights  and  privileges  which  belonged  to  the  grantors  as  riparian  pro- 
prietors. 

Held  further,  that  neither  the  neglect  of  the  plaintiffs  to  use  or  appropriate 
the  water  power,  hitherto ;  the  comparatively  inconsiderable  actual  dam- 
age which  they  had  as  yet  sustained ;  nor  the  heavy  expenditures  to  which 
the  defendants  would  be  subjected  if  enjoined  from  the  further  use  of  the 
diverted  waters  and  compelled  to  restore  them  to  their  natural  and  accus- 
tomed channel,  presented  any  insuperable  objections  to  equitabk  relief  to 
the  plaintiffii,  by  injunction  to  restrain  the  defendants  trcm  diverting  the 
water,  and  drawing  and  using  the  same  by  means  of  such  diversion,  and 
by  decree  compelling  them  to  restore  the  waters  to  their  natural  bed  or  chan- 
nel, and  to  pay  damages  to  tho  plaintiff^. 

A  party  may  resort  to  a  conrt  of  equity,  for  relief,  in  such  a  case,  instead  of 
proceeding  by  action  at  law,  for  damages. 

APPEAL  from  a  judgment  rendered  at  a  special  term,  dis- 
missing the  plaintiffs'  complaint  without  costs,  and  with- 
out prejudice  to  an  action  at  law,  to  recover  damages  for  the 
alleged  diversion  of  the  waters  of  the  Wynantskill. 

•    D.  L.  Seymour  and  A.  J.  Parker,  for  the  appellants. 

W.  A.  Beach  and  A.  B.  Olin,  for  the  respondents. 

HooEBOOM,  J.  This  is  a  suit  in  equity  brought  by  the 
plaintiffs  to  obtain  an  injunction  against  the  defendants  to 
restrain  them  from  diverting  the  waters  of  the  Wynantskill 
from  their  natural  bed  or  channel  through  or  along  the  lands 
of  the  plaintiffs,  by  means  of  a  ditch  or  trunk  or  otherwise, 
and  from  drawing  and  using  the  same  by  means  of  such  di- 
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rersion,  and  to  compel  the  defendants  to  restore  said  waters 
to  their  natural  bed  or  channel,  and  to  pay  the  plaintiffs  such 
damages  as  they  have  sustained  by  reason  of  such  diversion ; 
and  for  general  relief. 

The  title  of  the  plaintiffs  to  lands  along  the  Wynantskill, 
on  the  north  side  thereof,  and  at  least  to  the  center  of  the 
stream,  and  the  diversion  of  the  waters  by  the  defendants 
from  their  natural  bed  or  channel,  are  sufficiently  established 
by  the  evidence. 

The  defendants  insist  that  the  plaintiffs  have  not  title,  op- 
posite to  their  premises,  to  the  whole  of  the  stream,  but  only 
to  the  center;  that  the  defendants  have  acquired  title  or  the 
right  to  divert  the  stream  by  adverse  possession;  by  the 
acquiescence  of  the  plaintiffs ;  and  by  having  made,  with  the 
knowledge  and  approbation  of  the  plaintiffs,  and  their 
grantor,  expensive  improvements  dependent  for  their  use  and 
value  upon  the  diverted  water  power ;  that  the  water  in  its 
natural  bed  has  not  been  appropriated  by  the  plaintiffs  to 
any  valuable  use,  and  is  incapable  of  being  so  appropriated ; 
that  the  damages  sustained  by  the  plaintiffs,  if  any,  are  merely 
nominal  or  trifling ;  that  the  restoration  of  the  water  to  its 
natural  bed  will  require  considerable  time  and  involve  ruin- 
ous expenditures  to  the  defendants,  and  that  therefore  the 
facts  present  no  case  for  the  intervention  of  a  court  of  equity. 
These  are  the  questions  presented  for  the  decision  of  the  court. 

I.  I  am  of  opinion  that  it  is  unnecessary  to  decide  whether 
the  plaintiffs  have  established  a  legal  title  to  the  entire  bed 
of  the  stream  opposite  the  seven  acre  lot  in  question,  and 
whether  the  defendants'  premises  on  the  south  side  extend 
only  to  the  shore  or  bank  of  the  Wynantskill.  (1.)  The  de- 
scription of  the  premises  conveyed  to  the  plaintife  by  the 
deed  of  23d  July,  1852,  carries  the  line  to  the  south  line  of 
the  farm  of  David  Deireest,  which  evidently  was  on  the  south 
side  of  the  creek.  (2.)  The  exception  and  reservation  is  of 
^^  one  acre  of  land  on  the  south  nde  of  the  creek  and  adjoin- 
ing to  the  creek  where  the  line  crosses  the  said  creek."    This 
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descriptioD,  although  not  wholly  free  from  ambiguity,  must 
be  regarded,  I  think,  under  the  decisions,  as  furnishing  plau- 
sible reasons  for  limiting  the  territory  to  the  south  side  of 
the  creek,  and  making  the  side,  shore,  or  bank  of  the  creek 
the  boundary.  But  I  do  not  deem  it  indispensable  to  deter- 
mine that  question  in  the  present  case. 

II.  At  all  events,  the  plaintiffs  own  to  the  center  of  the 
creek,  and  that  entitles  them  to  have  the  waters  flow  in  their 
natural  channel  in  the  bed  of  the  stream. 

It  is  not  very  essential  to  consider  to  how  valuable  a  use  a 
riparian  proprietor  may  devote  the  waters  of  a  stream,  when 
he  owns  only  on  one  side  and  to  the  center  of  the  stream. 
Manifestly,  waters  thus  situated  may,  if  there  be  a  fall,  be 
of  some  value,  and  the  evidence  is  abundant,  I  think,  that 
they  may  be  made  available  to  the  owner  for  manufacturing 
purposes.  And  it  is  one  of  the  elements  of  value  that  such 
an  ownership  places  the  riparian  proprietor  in  a  situation 
where  he  can  advantageously  negotiate  with  the  opposite 
owner,  or  make  some  amicable  arrangement  for  the  erection 
of  a  dam^  or  for  employing  some  other  mode  of  using  the 
water  power.  Moreover,  it  is  a  property  right  which  the  law 
wiU  regard  as  of  some  value,  and  which  it  will  not  suffice  to 
be  invaded  or  infiringed  without  authority. 

The  plaintiffs'  title  being  thus  established,  it  becomes 
necessary  to  inquire  whether  it  has  been  in  any  way  lost  or 
impaired. 

III.  The  defendants  claim  to  have  acquired  the  right  to 
divert  the  water  by  an  uninterrupted  and  hostile  use  of  the 
same  in  the  manner  now  enjoyed  by  them,  for  more  than 
twenty  years  before  the  commencement  of  the  action.  But 
I  think  they  have  failed  to  establish  the  fact  of  such  use ; 
and  such  was  the  opinion  of  the  learned  judge  who  decided 
this  cause  at  the  special  term.  (1.)  It  is  not  altogether  clear 
that  the  use  of  it  by  the  defendants,  prior  to  1817,  was  ex* 
elusive  or  hostile  to  the  true  owners.  (2.)  On  the  1st  of 
May,  1817,  the  defendants,  or  their  agent,  took  ^  lease  froHi 
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the  Defreests  (uDder  whom  the  plaintiffs  claim)  of  the  s^ven 
acre  lot  in  question,  and  of  the  water  power,  for  thirty-four 
years  and  nine  months.  Under  this  lease  they  occupied  and 
enjoyed  the  premises,  and  of  course  could  not  originate^  dur- 
ing that  time,  a  hostile  or  adverse  possession. 

Nor  could  they,  during  the  same  period,  continue  an  ad- 
verse possession  previously  commenced.  By  taking  a  lease 
froux  the  Defreests,  they  acknowledged  their  title  and  right 
to  convey.  They  held  under  their  title,  and  recognized  it  as 
the  true  title.  They  must  be  deemed  to  have  waived  any 
previous  and  imperfect  rights  which  they  had  already  ac- 
quired under  a  prior  incipient  adverse  possession.  ThQ 
doctrine  of  cumulative  disabilities  does  not  apply.  The  de- 
fendants are  prevented  from  setting  up  during  this  period  an 
adverse  possession,  not  for  the  reason  that  they  could  not 
purcliase  an  outstanding  title  for  the  purpose  of  perfecting 
their  rights  or  quieting  their  possession,  but  because  by  tak- 
ing a  lease  from  the  Defreests  they  had  placed  the  latter 
under  a  diaability,  in  a  position  where  they  could  not  take 
'  proceedings  to  oust  the  defendants,  and  where  of  course  the 
statute  of  limitations  should  not  be  permitted  to  run  against 
them. 

It  would  seem,  therefore,  entirely  clear,  that  as  this  lease 
did  not  expire  until  1852,  the  defendants  cannot  avail  them- 
selves of  the  defense  of  adverse  possession. 

lY.  Nor  do  I  think  the  plaintiffs  are  estopped  from  main- 
taining this  suit  by  any  knowledge  or  approval  of,  or  consent 
to,  the  expensive  improvements  made  by  the  defendants. 

It  is  undoubtedly  true  that  both  the  Defreests  and  the 
plaintiffs  were  cognizant  of  the  diversion  of  the  water,  at  ato 
early  date,  and  of  the  building  of  the  reservoir  dam  which, 
with  the  construction  subsequently  of  the  artificial  channel, 
had  the  effect  to  divert  the  water  from  the  premises  of  the 
plaintiflb,  and  seriously  to  impair  the  supply  of  water  power 
at  that  point.  And  it  is  undoubtedly  true  that  these  expen^ 
ditures,  made  by  the  defendants  with  the  knowledge  and,  to 
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some  extent,  the  concurrence  and  approbation  of  the  Defreests 
and  the  plaintiffs,  were  heavy,  and  must  result  in  large  pecu- 
niary sacrifices  to  the  defendants,  if  an  injunction  should 
issue  and  a  restoration  of  the  waters  to  their  natural  channel 
be  enforced. 

And  if  the  plaintiffs  were  in  a  situation  where  they  were 
bound  to  protest  against  these  expenditures,  or  be  forever 
barred ;  or  if  they  occupy  no  other  or  different  relation  to  the 
defendants  than  they  did  at  the  time  these  expenditures  were 
incurred,  then  undoubtedly  the  rule  contended  for  applies, 
but  not  otherwise.  But  the  fact  is,  that  the  plaintiffs  occu- 
py an  entirely  different  position  from  what  they  did  at  that 
time ;  and  it  is  their  rights  in  this  new  position  which  are 
the  subject  of  investigation  and  controversy  in  this  action. 

It  was  not  till  1852  that  they  purchased  the  seven  acre  lot, 
and  as  to  those  premises  I  think  the  doctrine  of  equitable  es- 
toppel cannot  be  applied  to  them  before  that  period.  It  may 
be  true — it  probably  is  true — that  if  at  that  daie  the  defend- 
ants had  matured  a  title  or  right  of  diversion  as  against  the 
Defreests,  who  were  the  grantors  of  the  plaintiffs,  so  that  an 
equitable  estoppel  then  existed  as  to  the  Defreests,  it  ought 
also  to  be  applied  as  against  the  plaintiffs,  upon  the  ground 
that  the  Defreests  ought  not  to  be  allowed  to  convey,  nor  the 
plaintiffs,  under  the  circumstances^  to  acquire,  a  better  title 
in  this  particular,  than  the  Defreests  themselves  possessed. 
But  I  do  not  see  that  the  Defreests  were  estopped.  And  for 
the  reason  that  they  had  no  right  to  object,  and  then  had  no 
present  interest  in  the  premises  in  dispute.  The  defendants 
had  a  lease  of  the  premises,  and  the  Defreests  could  not  know, 
and  were  not  called  upon,  I  think,  to  ascertain,  that  the  di- 
version of  the  water  was  intended  to  be  perpetual  or  perma- 
nent. The  defendants  did  no  more  than  they  had  a  right  to 
do,  at  that  time.  And  the  Defreests  might  well  conclude 
that  the  expensive  improvements  which  the  defendants  made 
were  made  understandingly  by  the  latter,  in  the  expectation 
of  reaping  remunerative  results  during  the  long  lease  which 
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they  had  taken,  and  with  the  intention  of  fulfilling  their  legal 
obligation  to  restore  the  diverted  waters  at  the  end  of  the 
term,  or  consummating  before  that  period  some  satisfactory 
arrangement  with  the  proper  parties  for  a  continuance  of  the 
diversion  after  that  period.  This  appears  to  me  not  an  un- 
reasonable presumption,  considering  the  situation  and  rela- 
tions of  the  parties  ;  and  hence  there  is  no  ground  for  the 
imputation  of  bad  faith  against  the  Defreests,  or  implied 
consent  to  the  perpetual  diversion  of  the  waters,  from  their 
not  protesting  against  6uch  diversion  at  the  time  ;  and  it  is 
only  upon  this  ground  that  the  doctrine  of  equitable  estoppel 
in  this  case  could  arisCi 

Nor  can  it  arise  against  the  plaintiffs.  As  before  stated, 
they  only  took  title  in  1852.  Before  that  period  all  the  heavy 
expenditures  had  been  incurred,  and  since  that  period  none 
which  were  not  in  execution  of  the  plan  already  adopted,  or 
against  which  the  plaintiffs  were  bound  to  prote^st,  or  be  for- 
ever barred,  after  the  lapse  of  so  short  a  period  as  intervened 
between  that  time  and  the  commencement  of  this  action,  on 
the  4th  of  March,  1857. 

I  cannot  concur  in  the  suggestion  that  the  plaintiffs  may 
be  supposed  to  have  purchased  the  premises  in  question  sub- 
ject to  the  diversion  in  question,  and  divested  of  the  water 
power.  I  think  they  intended  to  purchase,  and  did  purchase, 
all  the  right  and  title  which  the  Defreests  owned  at  the  time 
and  had  it  in  their  power  to  convey.  Such  is  the  legal  effect  of 
the  conveyance.  It  must  be  regarded  as  passing  not  only  the 
title  to  the  land  and  the. water,  but  the  water  power,  and  all 
the  rights  and  privileges  which  belonged  to  the  grantors  as 
riparian  proprietors.     There  was  no  reservation  whatever. 

y.  It  remains  only  to  consider  whether  the  nonuse  or  ap- 
propriation of  this  water  power  by  the  plaintiffs,  hitherto, 
the  comparatively  inconsiderable  actual  damage  which  they 
have  as  yet  sustained,  or  even  the  heavy  expenditures  to 
which  the  defendants  must  be  subjected  in  case  they  are  en- 
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joined  from  the  further  use  of  the  diverted  waters,  and  are 
compelled  to  restore  them  to  their  natural  and  accustomed 
channel,  present  sound  and  insuperable  objections  to  the  re- 
lief which  the  plaintiffs  demand.  It  seems  to  me  they  do 
not.  (1.)  The  omission  or  delay  in  appropriating  the  water 
power  to  available  use,  may  perhaps  be  accounted  for  in  a 
satisfactory  manner — may  be  owing  to  a  variety  of  causes, 
and  possibly,  in  part,  to  a  disability  arising  from  a  misappro- 
priation of  it  by  the  defendants.  It  cannot  operate  to  de- 
prive the  plaintiffs  of  a  valuable  property  right.  (2.)  Nor  is 
the  trivial  character  of  the  actual  damage  hitherto  sustained 
a  controlling  reason  for  depriving  the  plaintiffs  of  their  equi- 
table remedy.  It  may,  in  part,  be  an  argument  in  favor  of 
it,  if  other  sound  reasons  exist  for  resorting  to  an  equity  fo- 
rum. The  appeal  to  an  equitable  tribunal  is  not  founded  so 
much  upon  loss  actually  sustained,  as  upon  apprehended  in- 
jury. (3.)  Nor,  if  the  defendants  are  really  in  the  wrong 
and  have  been  so  throughout,  is  the  fact  that  just  reparation 
to  the  plaintiffs  will  involve  them  in  heavy  pecuniary  sacri- 
fices, a  sound  reason  for  a  denial  of  justice.  If  the  defend- 
ants have  done  wrong,  they  must  repair  that  wrong.  If  they 
have  willfully  or  negligently  incurred  large  expenditures  in 
anticipation  of  or  consequent  upon  the  misappropriation  or 
violation  of  the  plaintiffs'  property  or  property  rights,  they 
must  be  regarded  as  the  authors  of  their  own  misfortune. 
They  are  not  at  liberty  to  say  to  the  plaintiffs,  "justice  to 
you  is  ruin  to  us."  The  serious  consequences  which  must 
ensue  to  the  defendants  from  granting  to  the  plainti&  the 
relief  which  they  seek,  may  be  a  reason  for  enforcing  the 
proper  remedy  in  a  way  which  shall  be  least  injurious  to  the 
defendants,  but  not  for  denying  it  altogether.  (4)  In  fine, 
the  resort  to  an  equitable  forum  seems  consonant  to  the  es- 
tablished practice  in  cases  of  this  description,  makes  the  relief 
final  and  comprehensive,  avoids  a  multiplicity  of  suits,  and  is 
equally  effective  with  an  action  at  law,  in  preventing  the  ad^i^ 
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Terse  possession  of  the  defendants  from  ripening  in^o  a  hos- 
tile and  perfect  title. 

VI.  The  remaining  question  is,  what  judgment  we  ought 
to  render.  This  is  an  action  on  the  equity  side  of  the  court, 
and  it  is  not  unusual  to  make  a  final  determination  of  the 
action,  and  to  grant  such  relief  as  the  court  below  ought  to 
have  granted.  This  is  competent  for  this  court  to  do,  and 
perhaps  it  is  an  appropi-iate  exercise  of  our  power,  to  do  so 
in  the  present  case.  All  the  facts  are  before  the  court,  and 
perhaps  justice  can  be  as  discreetly  administered  here  as  upon 
a  retrial  before  a  single  judge.  In  view  of  the  injurious  con- 
sequences which  must  ensue  from  a  sudden  withdrawal  of  the 
water  from  the  defendants'  works,  and  the  time  requisite  for 
adapting  their  machinery  to  the  changed  state  of  affairs,  I 
think  a  reasonable  period  should  be  allowed  to  the  defendants 
to  make  the  necessary  changes. 

My  opinion  is,  that  the  judgment  of  the  special  term  should 
be  reversed ;  that  the  plaintiffs  should  have  their  costs  in  the 
court  below  and  in  this  court;  that  an  injunction  should  is- 
sue, as  prayed  for  in  the  complaint ;  that  the  defendants 
should  be  compelled  to  restore  the  watens  of  the  Wynants- 
kiU  to  their  natural  channel  along  the  plaintiffs'  premises ; 
and  that  the  defendants  should  be  allowed  the  period  of  one 
year  from  the  final  entry  of  the  judgment,  within  which  to 
complete  the  restoration  of  the  water  to  the  natural  bed  of 
the  stream  along  the  plaintiffs'  premises. 

My  brethren,  hov/ever,  are  of  opinion  that  final  judgment 
should  not  be  given.  One  of  them  is  of  opinion  that  the 
plaintiffs  are  estopped  by  acquiescence,  and  both  conclude 
that  as  the  case  is  one  of  great  magnitude  in  its  results  to 
the  defendants,  and  may  work  the  most  serious  damage,  an 
opportunity  ought  to  be  given  to  the  parties  to  present  the 
facts,  if  possible,  in  a  different  shape.  In  accordance  with 
their  views,  the  judgment  must  be  reversed,  and  a  new  triat 
granted,  with  costs  to  abide  the  event. 
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Peckhah,  J.  concurred,  but  was  in  favor  of  granting  a 
new  trial^  instead  of  awarding  final  judgment. 

Gould,  J.  dissented,  but  favored  a  new  trial,  in  preference 
to  final  judgment  for  the  plaintiffs. 

New  trial  granted. 

[Albavt  Gbvbbal  Tbsv,  September  8, 1860.    Oouldf  Jlogtboom  and  Pcdfc- 
ham,  Josticet.] 


34  ~fg^         The  People  of  the  State  of  New  York,  David  M.  Earl 
^^'Vl  and  James  R.  Bartholomew,  va,  George  Law,  William 

Badford,  James  Murphy  and  the  Ninth  Avenue  Bail 

BoAD  Company. 

Where  premises,  conveyed  by  deed,  are  bounded,  in  general  terms,  by  t  street, 
the  grant  extends  to  the  middle  of  the  street,  and  this,  whether  the  land  be 
situated  in  the  country  or  in  a  city. 

In  cither  case  the  o«'nera  of  the  lands  a<j(}oining  the  street  have  the  entire 
property  in  the  land,  subject  to  the  public  easement  and  rights  in  the  street. 

Accordingly,  the  adjacent  proprietora,  having  the  title  to  the  center  of  the 
street,  subject  only  to  the  public  easement,  they  have  &  right  of  property  in 
the  streets,  ^'hich  the  courts  are  bound  to  protect ;  and  which  cannot  bo 
taken  from  the  owners,  except  fur  public  use,  and  upon  taW  compensation. 

That  taking  sucli  property  for  the  purposes  of  a  railway,  is  taking  it  for  pub- 
lic use,  is  settled  by  repeated  adjudications,  and  can  no  longer  be  regarded 
as  an  open  question. 

Whether  the  devotion  of  a  street,  or  highway,  in  part,  to  the  purpose  of  a 
hurse  rail  road,  is  such  a  new  or  additional  use  as  requires  a  new  assess- 
ment of  damages  1    Quart. 

It  Meenu  that  in  all  cases  where  parties  are  obliged  to  appeal  to  the  legislature 
for  a  grant  of  the  right  or  power  to  construct  a  railway  or  other  improved 
mode  of  locomotion,  a  new  assessment  of  damages  should  be  provided  for, 
and  made. 

Where  this  has  been  done,  and  provision  has  been  made  in  a  statute  charter- 
ing a  rail  road  company,  for  obtaining  title  in  case  any  peraon  shall  own 
any  private  right  or  interest  in  any  of  the  streets  or  avenues,  over  or  upon 
which  the  rail  road  is  authorized  to  be  laid ;  and  the  grantees  have  accepted 
Um  grant  with  that  condition,  they  must  be  deemed  to  have  conceded  that 
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'  tbe  nature  of  the  improveinent  called  for  a  new  assessment  of  damages,  or 
to  have  stipulated  to  make  the  same,  in  consideration  of  tbo  benefits  ac- 
quired by  them  under  the  grant. 

Hence,  the  adjoining  proprietors  will  be  entitled  to  compensation  for  an  ap- 
propriation of  their  interest  or  property  in  a  street,  to  the  public  use,  by  the 
railway  company.  And  the  company  has  no  right  to  enter  upon  the  premises, 
and  take  the  property  of  such  persons,  without  first  making  this  compensa- 
tion, or  providing  means  to  make  the  same. 

If  it  neglects  or  refuses  to  make  such  compensation,  or  to  proride  means  to 
make  it,  an  injunction  will  be  granted,  to  prevent  such  an  appropriation, 
until  compensation  is  provided. 

But  tbe  people^  not  being  the  individual  citizens  of  the  state,  but  tbo  aggre- 
gate body  of  the  public,  having  no  property  which  is  traversed  or  touched 
by  the  line  of  the  proposed  rail  road,  and  having  no  private  property  right! 
to  protect,  are  not  entitled  to  an  injunction.  | 

For  an  injury  to  the  propo'ty  rights  of  the  city  corporation,  the  corporation 
has  a  right  of  action,  and  may  prosecute  the  same,  in  its  own  behalf.  The 
people  are  not  the  proper  representatives  of  those  rights. 

To  an  action  by  property  owners,  seeking  relief  against  the  construction  of  a 
rail  road  in  the  streets  of  a  city,  on  the  ground  that  the  grant  to  construct 
such  road  is  the  grant  of  a  franchise,  valuable  in  itself  as  a  property  right, 
and  attempted  to  be  disposed  of  without  consideration,  or  for  an  InsnflBcient 
consideration,  and  in  violation  of  the  provisions  of  the  city  charter,  the  city 
corporation  is  a  necessary  party. 

So,  where  the  grounds  of  relief  are  based  upon  the  abuse  of  power,  by  the 
city  corporation,  or  its  agents  or  servants,  the  parties  whose  action  is  im- 
peached are  necessary  parties  to  the  suit. 

By  the  act  of  the  legislature  of  April  14, 18G0,  to  confirm  a  grant  or  resolu- 
tion of  tbe  common  council  of  the  city  of  New  York,  passed  in  1863,  author- 
izing the  construction  of  a  rail  road  in  certain  streets  and  avenues  in  said 
city,  (the  Ninth  Avenue  Bail  Road,)  and  toanthorize  the  construction  of  said 
rail  road,  it  was  intended  to  confirm  and  make  valid  the  grant  or  permis- 
sion conferred  by  the  resolution  and  action  of  the  common  council,  whether 
regular  or  irregular;  whether  valid  or  invalid;  whether  the  consent  was 
sufficiently  or  imperfectly  given.  And  the  efibct  of  the  act  was  a  legislative 
declaration  and  acyudication  that  such  <ionsent  was  intended  to  be  given ; 
and  their  confirmation  was  based  upon  that  assumption,  and  the  action  of 
the  common  council  intended  to  be  validated. 

This  the  legislature  had  the  power  to  do,  and  by  the  act  in  question  it  effect- 
ually ratified  the  action  of  the  common  council. 

That  act  intended  to  confer,  and  actually  conferred,  an  original  grant  of  power 
to  construct  said  rail  road.  It  had  that  effect,  independent  of  tbe  consent 
of  the  common  council ;  and  it  was  cflectual  in  form  to  accomplish  (bat 
purpose. 

The  act  of  April  14, 1860,  was  valid  and  constitutionaL 
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THIS  was  an  application  by  the  plaintiffs  against  the  defend- 
ants for  an  injunction,  and  came  on  io  be  heard  npon  an 
order  granted  by  Justice  Ingraham,  requiring  the  defendants 
to  show  cause  why  an  injunction  should  not  be  granted  as 
prayed  for  in  the  complaint,  and  in  the  meantime  enjoining 
the  defendants  and  their  agents  from  entering  into,  or  upon, 
that  portion  of  Greenwich  street,  in  the  city  of  New  York, 
which  lies  between  Fulton  street  and  Vesey  street,  for  the 
purpose  of  laying  or  establishing  a  rail  road  therein,  or  from 
digging  up  or  subverting  the  soil,  or  doing  any  other  act  or 
thing  in  said  streets  or  either  of  them,  tending  to  incumber 
the  free  and  common  use  thereof,  as  the  same  has  been  here- 
tofore enjoyed,  until  compensation  sha^ll  have  been  made 
therefor,  pursuant  to  the  provisions  of  the  statute,  or  until 
the  further  order  of  the  court  in  this  action. 

The  injunction  prayed  for  in  the  complaint,  and  sought  to 
be  obtained  on  this  motion,  was  broader  than  the  temporary 
injunction  before  granted,  and  was  designed  to  enjoin  the  de- 
fendants and  their  agents  from  entering  into,  or  upon,  or  lay- 
ing or  establishing  their  rail  road  upon,  any  part  either  of 
Greenwich  or  Washington  streets,  in  the  city  of  New  York ; 
and  the  prayer  of  the  complaint  further  is,  that  by  the  judg- 
ment of  the  court,  the  injunction  may  be  made  perpetual. 

The  plaintiffs  Earl  and  Bartholomew  claim  to  be  owners 
in  fee,  and  in  possession  of  lot  number  196  Greenwich  street, 
situated,  with  the  building  thereon,  on  the  westerly  side  of 
Greenwich  street,  between  Fulton  and  Vesey  streets,  and  ex- 
tending along  Greenwich  street  twenty-four  feet  and  ten 
inches.  Earl  and  Bartholomew  claim  title  by  a  deed  from 
the  mayor,  aldermen,  and  commonalty  of  New  York,  to 
John  Salisbury  and  Isaac  Graham,  dated  the  8th  day  of 
March,  1813,  conveying  to  the  grantees  therein  the  lot  afore- 
said therein  described,  as  ^^  situate,  lying  and  being  on  the 
westerly  side  of  Greenwich  street,"  and  the  easterly  boundary 
is  therein  stated  as  follows,  to  wit :  '^  bounded  easterly  in  front 
by  Greenwich  street  aforesaid."    It  is  further  described  as 


NEW  YORK-NOVEMBER,  1860.  497 


The  People  r.  Law. 


"  containing  in  front  on  Qreenwich  street  aforesaid,  twenty- 
four  feet  ten  inches,"  ^"  and  in  length  on  the  northerly  side, 
sixty-one  feet  six  inches."  The  same  premises  were  subse- 
quently conveyed  to  the  plaintiffs  Earl  and  Bartholomew. 
It  is  claimed,  on  the  part  of  the  plaintiffs,  that  these  convey- 
ances give  title  to  the  center  of  Greenwich  street,  subject  to 
the  public  easement  and  rights  in  the  street,  and  this  is  one 
of  the  controverted  points  in  the  case. 

A  resolution  of  the  common  council  of  New  York,  originat- 
ing in  1852,  and  passed  by  the  board  of  aldermen  on  the  22d 
of  March,  1852,  amended  and  passed  by  the  board  of  assist- 
ant aldermen  on  the  20th  of  December,  in  the  same  year, 
and  passed,  as  amended  by  the  board  of  aldermen,  on  the 
6th  day  of  January,  in  the  year  1853,  vetoed  by  the  mayor 
of  New  York  on  the  12th  day  of  January,  1853?  and  again 
passed,  over  the  mayor's  veto,  by  the  board  of  aldermen,  on 
the  14th  of  November,  1853,  and  by  the  board  of  assistant 
aldermen  on  the  18th  of  December,  1853 — said  board  of  as- 
sistant aldermen  being  in  1853  composed  of  other  and  differ- 
>  ent  persons  than  in  1852 — granted  to  James  Murphy,  William 
Badford  and  Minor  C.  Story,  and  their  respective  assigns  and 
associates,  the  right  and  privilege  to  construct  a  rail  road  from 
Fifty-first  street  through  the  Ninth  avenue,  and  Gansevoort, 
Greenwich  and  Washington  streets  to  the  battery  and  Bat- 
tery place,  with  certain  provisions,  limitations  and  conditions 
therein  contained,  one  of  which  was,  that  in  no  case  should 
steam  power  be  used  on  any  part  of  said  rail  road.  "Story 
having  died,  the  defendant  George  Law  became  his  execu- 
tor and  personal  representative ;  and  said  Law,  Badford  and 
Murphy  are  made  defendants,  as  claiming  rights  and  inter- 
ests under  said  resolution,  and  also  under  an  act  of  the  legis- 
lature of  the  state  of  New  York,  passed  April  14,  1860,  to 
confirm  the  said  grant  or  resolution  of  the  common  councU, 
and  to  authorize  the  construction  of  said  rail  road. (a) 

The  Ninth  Avenue  Bail  Boad  Company  is  a  corporation 

(a)  Laws  of  18G0,  p.  716. 

Vol-  XXXIV,  32 
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created  by  the  laws  of  this  state,  and  is  made  defendant,  as 
claiming  some  right  by  way  of  assignment  or  otherwise,  under 
the  said  grant  or  resolution ;  and  under  the  act  of  the  legis- 
lature in  question,  the  right  to  enter  upon  Greenwich  and 
Washington  streets,  for  the  purpose  of  laying,  establishing 
and  operating  a  rail  road  therein. 

In  an  action  brought  by  Apollos  R.  Wetmore  and  others 
against  George  Law,  executor  of  the  last  will  and  testament 
of  Minor  C.  Story,  deceased,  and  against  othern,  and  reported 
in  22  Barb.  414,  the  before-mentioned  resolution  and  grant 
were  declared  inoperative  and  void,  and  mainly  for  the  reason 
that  the  common  council  of  New  York  were  a  local  legisla- 
ture, and  could  not  pass  a  valid  act,  ordinance  or  resolution, 
unless  both  boards  gave  their  assent  thereto,  during  the  same 
year  in  whiqh  the  same  originated.  The  act  of  the  legisla- 
ture of  April  14,  1860,  before  mentioned,  purported  to  con- 
fin]!  and  make  valid  and  effectual  the  grant  or  permission 
given,  or  intended  to  be  given,  by  the  common  council  of 
New  York,  by  the  resolution  aforesaid,  and  also  confirmed  all 
powers,  privileges  and  rights  thereby  granted  or  conferred,  or 
intended  to  be  by  such  grant  or  resolution,  notwithstanding 
any  irregularities.  And  said  act  further  authorized  and  em- 
powered the  before-mentioned  persons,  or  their  assigns,  to  lay, 
construct,  operate  and  run  a  rail  road  over,  upon  and  through 
the  avenues,  streets  and  places,  in  said  resolution  mentioned, 
together  with  the  necessary  turnouts  and  switches  for  the 
proper  working  of  said  road.  The  act  further  provided,  that 
in  case  any  other  person  or  persons  than  the  mayor,  alder- 
men and  commonalty  of  New  York,  should  own  any  private 
right  or  interest  in  any  of  said  streets  or  avenues,  and  there 
should  be  an  inability  to  agree  for  the  use  of  such  right  or 
interest  for  the  purposes  aforesaid,  the  right  to  use  the  same 
for  such  purpose  might  be  acquired  under  the*  provisions  of 
the  general  rail  road  act  of  April  2,  1850. 

Under  the  authority  of  this  act  and  of  the  resolution 
aforesaid,  the  complaint  alleged  that  the  defendants  entered 
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upon  Greenwich  and  Washington  streets  aforesaid^  took  up 
the  pavements  and  subverted  the  soil  in  part,  and  were  con- 
tinuing to  do  so,  and  had  taken  possession  of,  laid  down  and 
established  a  rail  road  over  a  considerable  portion  thereof, 
and  threatened  farther  to  continue  and  prosecute  the  afore- 
said acts  and  proceedings,  and  t6  establish  and  operate  said 
rail  road  through  the  entire  length  of  said  streets  (including 
the  portions  belonging  to  Earl  and  Bartholomew,  as  afore- 
said,) without  making  any  compensation  therefor,  and  with- 
out paying  or  providing  for  the  payment  to  the  plaintiffs,  or 
any  other  property  owners,  of  the  damages  resulting  to  them 
and  their  property  from  the  taking  of  their  land  and  the  lay- 
ing of  said  railway,  and  without  instituting  any  proceedings 
to  acquire  the  right  to  use  said  streets  or  property  for  the 
purposes  of  said  rail  road,  and  without  making  any  compen- 
sation to  the  mayor,  aldermen  an^  commonalty  of  the  city 
of  New  York,  for  the  benefit  of  the  city,  or  of  those  repre- 
sented by  them.  Wherefore  they  pray  for  said  injunction  in 
behalf  of  the  plaintiffs,  and  of  all  other  property  owners  on 
Greenwich  and  Washington  streets,  and  of  all  other  citizens 
and  tax  payers. 

They  found  their  application  for  the  injunction  on  several 
grounds,  the  more  material  of  which  are  the  alleged  invalid- 
ity of  said  resolution,  and  of  the  act  of  the  legislature ;  that 
the  streets  aro  under  the  control  of  one  of  the  executive 
departments  of  the  corporation,  known  as  the  street  depart- 
ment ;  and  the  corporation  could  only  act  through  such  de- 
partment in  making  the  contract,  or  conferring  the  authority 
in  said  resolution  mentioned ;  that  the  construction  of  said 
rail  road  would  materially  interfere  with  the  use  of  said 
streets  as  highways,  and  with  the  business  purposes  of  the 
adjoining  lot  owners  and  occupants,  and  would  be  both  a 
public  and  a  private  nuisance ;  that  the  power  to  authorize 
the  construction  of  said  rail  road,  if  possessed  by  the  corpo- 
ration, is  a  grant  of  a  franchise  which  by  law  must  be  sold 
and  disposed  of  at  public  auction,  and  to  the  highest  bidder ; 
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or  if  not  so  required  to  be  sold  by  law,  Baid  franchise  should 
have  been  either  disposed  of  at  public  auction  to  the  highest 
bidder,  in  order  to  subserve  the  interests  of  the  tax  payers  and 
travelers,  or  else  granted  to  the  responsible  parties  who  made 
voluntary  offers  to  take  the  same  and  pay  a  liberal  compen- 
sation therefor ;  that  the  grant  of  the  authority  conferred  by 
said  resolution  was  a  fraud  upon  the  plaintiffs,  the  citizens 
and  the  traveling  public,  and  the  passenger  fare  allowed  to 
be  charged  thereby  was  extravagant ;  that  the  consent  of  the 
mayor  was  necessary  to  said  grant  or  resolution,  and  that  the 
same  is  void ;  that  the  people  of  the  state  have  a  public 
property  and  a  perpetual  right  of  way  in  said  streets,  and 
that  the  aforesaid  act  of  the  legislature  is  void,  inasmuch  as 
it  appropriates  the  public  property  in  said  streets  for  private 
purposes,  without  having  received  the  assent  of  two-thirds 
of  the  members  elected  to  each  branch  of  the  legislature. 

W.  Allen  Butler  y  John  Van  Bur  en  and  W.  Curtis  Noyea^ 
for  the  plaintiffs. 

Charles  O'Conor^  C,  L,  Monell  and  E.  W.  Robinson^  for 
the  defendants. 

HoQEBOOM,  J.  This  application  for  an  injunction  is  made 
on  behalf  of  the  people,  and  also  on  behalf  of  the  plaintiffs 
Earl  and  Bartholomew.  The  reasons  upon  which  the  appli- 
cation rests  are  different  in  the  one  case  from  those  in  the 
other.  I  will  first  consider  the  question  as  to  the  plainti£Es, 
Earl  and  Bartholomew. 

I  think  the  title  of  Earl  and  Bartholomew  to  the  lot  claim- 
ed by  them,  which  is  bounded  in  general  terms  by  Greenwich 
street,  extends  to  the  middle  of  the  street.  Such  is  certainly  the 
general  rule  applied  as  to  property  having  similar  boundaries. 
(3  Kent's  Com.  433.  Jackson  v.  Hathaway^  15  John,  447. 
Hooker  v.  Utica  and  Minden  Co.,  12  Wend.  371.  Albany 
street  J  11  id.  149.    John  and  Cherry  streets^  19  id.  659,  675. 
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Heyward  v.  The  May<yi'^  3  Seld,  317.  Davis  v.  Mayor^ 
4  Kern,  506.  Williams  v.  Centt^al  R.  B,  Co,,  16  N,  Y.  Rep. 
97.  Imlayy.  Union  Branch  R.R.  Co,,  26  Conn,  R,  249.)  And 
this  is  so,  whether  the  intervening  object  between  what  would 
otherwise  be  adjoining  land  owners,  be  land  or  water,  a  street 
or  a  highivay,  or  a  stream  of  water.  (Jackson  v.  Hathaway, 
15  John,  447.  Adams  v,  Saratoga  and  Washington  Rail 
Road,  11  Barb,  414.  Ex  parte  Jennings,  6  Cow»  518, 
Luce  V.  Carley,  24  Wend,  451.  Demeyer  v,  iegrgr,  18 
Barb,  14.)  It  is  conceded  to  be  the  rule  as  to  land  in  the 
country,  and  I  think  it  equally  applies  to  urban  territory. 
{Hammond  v.  McLachlan,  1  Sand/,  S.  C  Rep,  323.  Jffier- 
ring  v.  Fisher,  1  id,  344.  Adams  y.  Rivers,  11  Barb.  390.) 
The  reason  is  substantially  the  same  as  applied  to  a  road 
in  the  country,  or  a  street  in  the  city ;  that  is,  the  intervening 
strip  was  originally  taken,  or  supposed  so  to  be,  for  public 
purposes,  from  the  owners  on  opposite  sides  of  the  street  or 
highway,  takian  only  for  public  purposes,  and  only  so  much 
of  it  both  in  regard  to  the  quality  and  duration  of  the  estate 
as  was  supposed  to  be  required  for  the  public  use,  and  is  to 
be  returned  to  the  respective  proprietors  when  the  public 
have  no  farther  use  for  it ;  •  or  else  it  was  founded  upon  prin- 
ciples of  public  policy,  based  upon  the  supposed  inconven- 
ience or  impropriety  of  having  so  long  and  narrow  a  strip 
of  land  or  body  of  water,  the  subject  of  a  distinct  and  sepa- 
rate ownership  from  that  of  the  adjoining  territory  on  either 
side.  In  other  words,  the  owners  of  the  adjoining  lands 
have  the  entire  property  in  the  land,  subject  to  the  public 
easement  and  rights.  It  may  be  true,  that  as  regards  land 
in  the  city,  the  use  of  the  public  is  more  extended  and  com- 
prehensive than  in  the  country.  It  is  wanted  n<tt  only  as  a 
road  for  purposes  of  passage  and  transportation,  but  also 
for  sewers,  for  vaults,  for  gas  pipes,  for  water  pipes,  and 
other  purposes.  But  the  essential  characteristic  of  both  is 
the  same,  to  wit,  the  public  use  or  necessity.  Bo  also  the 
country  may  ultimately  become  a  town,  the  town  may  h6* 
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come  a  city ;  and  it  would  lead  to  embarrassment  if  differ- 
ent rules  of  construction  were  applied  to  country  and  to  city 
grants,  as  well  as  to  difficulty  in  determining  when  th^  act- 
ual transmutation  from  country  to  city  property  took  place. 
Whether,  therefore,  we  consider  the  question  as  one  of  naked 
law  upon  the  constiiiction  to  be  given  to  a  l^al  instrument, 
or  as  a  rule  of  evidence  to  be  applied  to  those  instruments 
for  the  purpose  of  ascertaining  the  real  intentions  of  the 
parties,  I  think  the  result  will  be  the  same. 

In  determining  the  question  of  intention,  I  do  not  think 
the  measurement  of  the  lot  is  at  all  a  controlling  consider- 
ation. It  always  yields  to  the  more  certain,  marked,  and 
prominent  boundaries  and  monuments.  {Adams  v.  Sarato^ 
ga  and  JVashington  Bail  Boad  Co,,  11  Barb.  444.  Ham- 
mond V.  McLachlan,  1  Sand/.  S.  C.  B.  337, 344,  348.)  Nor 
do  I  regard  the  fact  as  of  mateiial  consequence  that  the  al- 
leged lot  owners  apply  to  and  obtain  from  the  corporation  per- 
mission to  construct  vaults  under  the  streets,  and  pay  for 
such  permission.  At  most  it  would  indicate  the  mere  opinion 
of  the  lot  owner  as  to  the  extent  and  effect  of  his  deed,  but 
in  reality  it  merely  implies  that  the  owner^s  right  is  subject 
and  subordinate  to  the  public  easement,  and  that  the  latter 
may  require  the  street  portion  of  the  lot  for  some  of  the  sub- 
terranean public  purposes  before  mentioned,  to  avoid  which 
the  previous  consent  of  the  public  authorities  is  obtained  for 
the  construction  of  the  vaults. 

This  being  so,  and  the  plaintiffs  Earl  and  Bartholomew 
having  the  title  to  the  center  of  the  street,  subject  only  to 
the  public  easement,  they  have  a  right  of  property  in  the 
streets,  which  the  courts  are  bound  to  protect,  and  which 
cannot  be  taken  from  them,  except  for  public  use,  and  upon 
full  compensation.  That  taking  it  for  the  purposes  of  a  rail- 
way is  taking  it  for  public  use,  is  settled  by  repeated  adjudi- 
cations, and  can  no  longer  be  regarded  as  an  open  question. 
(Bloodgood  v.  Mohawk  and  Hudson  Bail  Boady  14  Wend. 
SI.     18  id.  S.    Thatcher  v.  Auburn  and  Syracuse  Bail 
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Boad,  25  id,  462.  Presbyterian  Society  in  Waterloo  y. 
Auburn  and  Rochester  Rail  Road,  3  fliK,  567.  Williams 
V.  Neto  York  Central  Bail  Road,  16  K  Y.  Rep.  97.  Buf- 
falo and  New  York  Rail  Road  v.  Brainard,  5  8eld,  100.) 
Taking  it  also  for  rail  road  purposes  has  been  adjudg^  to 
be  a  new  and  distinct  use  from  that  of  an  ordinary  street  or 
highway,  and^  therefore,  is  not  supposed  to  have  been  em- 
braced in  the  award  of  damages  to  the  owner,  when  the  same 
was  appropriated  to  highway  purposes.  (  Williams  v.  The 
New  York  Central  Rail  Road,  16  N.  Y.  Bep.  97.)  It  iff 
not,  perhaps,  indispensable  to  discuss  the  propriety  of  this 
decision.  I  do  not  regard  it  as  absolutely  binding,  except 
within  the  range  of  the  facts  of  that  case.  That  was  tho 
case  of  rail  cars  propelled  by  steam ;  and  it  has  been  very 
gravely  debated,  and  is  now  the  subject  of  much  discussion^ 
whether  the  appropriation  of  a  highway  to  a  rail  road  use^ 
especially  where  horses,  and  not  steam,  are  the  motive  power^ 
IS  any  thing  more  than  the  devotion  of  it  to  the  same  gen* 
eral  purposes  of  passage  and  locomotion  as  was  the  original 
highway.  It  is  still  a  devotion  of  the  street  or  road  to  high- 
way purposes — to  the  use  of  the  public.  *  It  is  impossible  to 
tell  precisely  to  what  extent  or  for  what  precise  purposes  it 
ought  to  be  assumed  that  compensation  was  made  when  the 
land  was  originally  taken.  (Kelsey  v.  King,  11  Abb.  184; 
Tucker  v.  Tower,  9  Pick.  109.  Plant  v.  Long  Island  Bail 
Boad  Co,,  10  Barb.  26.)  It  was  taken  for  public  use,  and 
for  the  purposes  of  a  highway  or  street ;  and  yet  it  has  not 
been  doubted  that  the  public  authorities  might  subvert  the 
soil,  and  lay  down  sewers,  and  gas  mains,  and  water  pipes, 
and  make  vaults  and  cess-pools.  I  am  not  aware  that,  in 
any  of  these  cases,  the  public  authorities  make  any  additional 
compensation  to  private  property  owners  for  the  apparently 
new  servitude  to  which  the  street  is  thereby  devoted.  And 
in  all  the  statutes  to  which  I  have  referred,  incorporating  gas 
or  water  companies-,  although  provision  is  made  in  most  of 
them  for  compensation  for  lands  taken,  yet^  when  the  gas  or 
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water'  pipes  are  laid  in  or  under  a  public  street,  the  proyision 
generally,  if  not  universally,  is,  that  they  may  be  so  laid  with 
the  consent  of  the  municipal  authorities,  and  no  provision  is 
made  for  compensation  to  the  private  owners ;  still  none  of 
these  last  named  come  within  the  legitimate  definition  of 
strictly  highway  purposes.  And  when  the  charters  of  rail- 
way companies  allow  them  to  run  upon,  cut,  or  intersect  the 
ordinary  highways  of  the  country,  which  is  ofteu  done,  pro- 
vision  is  made  for  restoring  them,  as  far  as  may  l>e,  to  their 
former  grade  or  usefulness ;  but  not,  so  far  as  I  have  observed, 
for  making  compensation  for  any  interest  which  the  owner  of 
the  fee  may  have  in  the  highway.  ' 

The  object  of  a  highway  is  to  furnish  accommodations  for 
the  passage  and  transportation  of  travelers  and  freight  But 
it  has  never  been  said  what  precise  vehicles  shall  be  employed, 
nor  what  mode  of  locomotion  adopted.  It  is  conceded  that 
these  highways  may  be  used  by  foot  passengers,  by  the  ordi- 
nary carts,  wagons,  carriages  and  coaches,  and  they  have 
never  been  restricted  in  size.  May  they  not  be  used  by  the 
omnibus  and  the  rail  road  car  ?  It  is  very  true,  the  proper 
use  may  be  regulated,  and  the  eitcessive  size  may  be  restrain- 
ed,  by  the  public  authorities.  But  this  is  a  matter  apper- 
taining to  the  police  or  good  government  of  the  road,  and  not 
a  matter  arising  under  the  question,  whether  it  is  an  appro- 
priation of  private  property  to  new  public  uses  requiring 
additional  compensation.  It  is  worthy,  at  least,  of  consid- 
eration, whether  the  partial  control  and  superintendence 
which  the  local  and  state  authorities  confessedly  have  over 
the  public  and  private  vehicles  which  occupy  and  traverse 
the  streets  of  a  city,  and  which  they  may,  undoubtedly,  ex** 
erciee  for  the  public  convenience  and  accommodation,  and  f<Hr 
the  security,  also,  of  the  rights  and  property  of  the  individual 
citizen,  has  not  been  sometimes  confounded  with,  or  mists^eo 
for,  the  servitude  which  arises  from  the  appropriation  of  the 
street  or  highway  to  some  Inovel  use,  demanding,  under  tho 
constitution,  new  compensation  to  the  property  owner. 
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A  rail  road  car  drawn  by  horses  is,  in  some  respecte, 
different  from  the  ordinary  vehicles  in  vogue,  when  the 
highway  was  laid  out;  («ee  Kelsey  v.  Kingy  11  Abbott's 
Sep.  184;)  that  is,  it  is  usually  larger  and  longer — travels 
in  one  uniform  line  upon  a  grooved  surface — and  cannot,  or-* 
dinarily,  turn  out  to  accommodate  other  vehicles  which  it 
may  meet  At  the  same  time  it  occupies  the  center  of  the 
street — is  ordinarily  out  of  the  way  of  such  vehicles — and 
its  track  may,  to  a  considerable  extent,  be  conveniently  and 
advantageously  used  by  the  latter.  Is  it  quite  clear  that  this 
is  such  a  radical  departure  from  the  ordinary  use  of  a  high- 
way, and  productive  of  such  injurious  and  unforseen  results 
to  property  owners  along  the  street,  that  it  requires  a  new 
assessment  of  damages  ?  May  it  not  properly  be  considered, 
in  regard  to  rail  road  cars  moved  by  horse-power,  as  in  the 
present  case,  one  of  those  incidents  in  regard  to  the  use  of  a 
public  thoroughfare,  which  must  be  regai-ded  as  within  the 
original  contemplation  of  the  parties  when  the  lands  were  de- 
voted to  public  use — one  of  those  gradual  changes  demanded 
by  the  increasing  wants,  prosperity  and  population  of  a  large 
city,  which  must  be  submitted  to  by  the  property  owner  in 
deference  to  the  demands  of  the  public  ?  This  is  not  incon- 
sistent with  the  imposition  of  a  license  fee  by  the  public  au- 
thorities, or  with  any  other  reasonable  regulations  limiting 
the  use  of  the  street.   . 

It  is  quite  possible,  as  was  suggested  in  one  of  the  opinions 
in  the  Broadway  Bail  Road  case,  (14  N.  T.  Sep.  530,  531,) 
that  a  horse  railway  might  be  chartered  with  authority  to 
the  private  citizen  to  run  his  own  car  upon  the  same ;  but 
whether  so  or  not^  it  is  not  perfectly  apparent  to  my  mind 
that  the  devotion  of  a  street  or  highway  in  part  to  the  pur- 
pose of  a  horse  rail  road  is  such  a  new  or  additional  use  as 
requires  a  new  assessment  of  damages. 

The  case  of  a  steam  railway  is  stronger,  because  the  speed 
is  greater,  the  danger  more  imminent,  the  annoyance  more 
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serious,  and  the  interfereDce  with  the  general  use  of  the  road 
more  decided.  And  I  do  not  say  that  it  is  not  such  a  new, 
unusual,  and,  to  some  extent,  exclusive  appropriation  of  a 
highway,  that  it  requires  a  new  consent  on  the  part  of  the 
property  owner,  or  a  new  compulsory  assessment  of  damages. 
It  is  difficult  to  lay  down  any  precise  test.  Perhaps  it  would 
be  wise  to  say,  that  in  all  cases  where  parties  are  obliged  to 
appeal  to  the  legislature  for  a  grant  of  the  right  or  power  to 
consti-uct  the  railway  or  other  improved  mode  of  locomo- 
tion, ^  new  assessment  of  damages  should  be  provided  for 
and  made. 

In  the  case  under  consideratipn,  this  has  been  done.  Pro- 
vision has  been  made  in  the  act  of  the  legislature  in  question, 
for  obtaining  title  in  case  any  i>erson  (other  than  the  corjio- 
ration  of  New  York)  shall  own  any  private  right  or  interest 
in  any  of  the  streets  or  avenues,  over  or  upon  which  the  rail 
road  is  authorized  to  be  laid.  The  legislature  has  provided 
this  mode  of  acquiring  title.  The  defendants  have  accepted 
the  grant  with  this  condition,  and  must  be  deemed,  therefore, 
to  have  conceded  that  the  nature  of  the  improvement  called 
for  a  new  assessment  of  damages,  or  to  have  stipulated  to 
make  the  same  in  consideration  of  the  benefits  acquired  by 
them  under  the  grant. 

I  must,  therefore,  hold  that  the  plaintiffs  are  entitled  to 
compensation,  whether  it  be  great  or  small,  for  the  contem- 
plated appropriation  of  their  interest  or  property  in  Green- 
wich street  to  the  public  use  by  this  railway  company. 

If  this  is  so,  then  the  defendants  have  no  right  to  enter 
upon  their  premises,  and  take  their  property  without  first 
making  this  compensation,  or  providing  means  to  make  the 
same. 

And  if  they  neglect  or  refuse  to  do  so,  then,  I  think,  an 
injunction  is  proper  to  prevent  such  appropriation,  until  com- 
pensation is  provided.    For 

1.  It  is  the  usual  remedy,  or  one  of  the  usual  remedies, 
and  established  and  recognized  by  repeated  adjudicfitions  of 
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our  courts.  (Davis  v.  The  Mayor  of  New  York,  14  N.  T. 
B.  526.  WiUiams  v.  HJ'.  Y.  Central  Bail  Boad,  16  id.  97. 
Attorney  General  v.  Cohoes  Company,  6  Paige,  133.  Liv^ 
ingston  v.  Livingston,  6  John,  Ch,  Bep.  497.  Wetmore  v. 
Story,  22  5ar6.  415.  Corning  v.  Lowerre,  6  Jo/m.  (7A.  5cp. 
439.    Lawrence  v.  TAc  Jfayor  cfec,  2  5ar6.  iS'.  67.  ifep.  577.) 

2.  The  taking  of  this  property  without  compensation  is  a 
palpable  act  of  usurpation,  a  violation  of  an  absolute  property 
right  without  pretense  of  justification,  serious  in  its  conse* 
quences,  permanent  in  its  duration,  and  in  a  certain  sense,  of 
irreparable  injury  to  the  proprietor.  (Story's  Com.  on  Eq. 
Jur.  §§  907-909.  Code,  §  219.  Benson  v.  Mayor  of  New 
York,  10  Barb.  226.  Davis  v.  Mayor,  14  N.  Y.  Bep.  606. 
Milhau  V.  Sharp,  17  Barb.  445.) 

3.  If  the  injunction  is  not  granted,  it  will  furnish  occasion 
for  numberless  trespass  suits,  and  involve  the  parties  in  per- 
petual litigation. 

4.  There  are  probably  other  parties  along  the  line  of  Green- 
wich and  Washington  streets  similarly  situated,  and  having 
similar  rights  of  property  with  the  plaintiffs  Earl  and  Bar- 
tholomew, and  the  preventive  remedy  by  injunction  will 
therefore  probably  save  large  expense,  as  well  to  the  defend- 
ants as  to  the  plaintiffs  and  others  similarly  circumstanced. 

My  conclusion  therefore  is  that  the  temporary  injunction 
was  rightfully  awarded,  so  far  as  it  applies  to  the  taking  of 
the  property  of  Earl  and  Bartholomew,  and  should  be  con* 
tinned. 

There  is  no  direct  evidence  before  me  that  it  covers  a  larger 
frontage  on  the  street  than  that  occupied  by  the  plaintiffs 
Earl  and  Bartholomew,  though  I  think  it  probable  that  it 
does  so.  It  is  suggested  to  me  that  the  general  term  of'  the 
first  district  have  decided  that,  in  a  similar  case,  the  injunc- 
tion might  rightfully  cover  sufficient  adjoining  territory  to 
protect  the  injured  property  owner  from  the  inconvenience 
and  annoyance  of  the  rail  road  excavations  and  operations  in 
the  immediate  vicinity  of  his  premises.    I  should  myself  pre- 
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fer  to  restrict  it  to  the  property  proposed  to  be  actually  taken, 
treating  the  contemplated  action  of  the  defendants  as  an  un- 
warrantable invasion  of  a  property  right ;  but  in  deference  to 
the  decision  of  the  general  term  above  mentioned,  and  in  the 
absence  of  evidence  of  the  width  of  that  part  of  Greenwich 
street  which  lies  between  Fulton  and  Vesey  sti^eets,  and  con* 
sidering  also  that  the  extension  of  the  injunction  over  a  few 
feet  more  or  less  of  ground,  cannot  be  very  material  to  the 
defendants,  I  shall  allow  the  injunction  to  stand  as  originally 
ordered. 

The  question,  however,  is  a  very  different  one  with  regard 
to  the  other  plaintiff.  The  People,  Earl  and  Bartholomew 
have  no  interest  in  the  question  of  an  injunction,  beyond  the 
protection  of  their  own  property  and  business.  The  people 
have  no  property  which  is  traversed  or  touched  by  the  line  of 
the  proposed  rail  road ;  they  are  not  therefore  in  a  situation 
to  require  an  injunction  on  that  ground.  The  people,  in  the 
characters  in  which  they  sue  as  plain tifis  in  this  action,  are 
not  the  individual  citizens  of  the  state,  but  the  aggregate 
body  of  the  public.  Nor  is  the  action  brought  for  the  bene- 
fit of  such  other  persons  as  will  come  in  and  contribute  to 
the  expenses  of  the  action.  There  are  therefore  no  private 
property  rights  to  protect  beyond  those  of  the  plaintifis  Earl 
and  Bartholomew,  which  have  been  already  considered.  The 
people  are  not  here  to  protect  the  private  property  rights  of 
individual  citizens;  such  citizens  must  protect  their  own 
rights.     They  do  not  complain. 

Nor  are  the  property  rights  of  the  corporation  of  New 
York  in  question  in  this  action.  The  people  are  not  the 
proper  representatives  of  those  rights.  The  corporation  must 
do  that  for  themselves.  They  are  not  parties  to  this  suit. 
If  they  are  aggrieved,  they  have  a  right  of  action,  and  are 
capable  of  prosecuting  in  their'  own  behalf.  It  is  not  for 
the  people  to  do  so. 

For  tho  same  reason,  it  appears  to  me  unnecessary  to  con- 
whether  the  grant  of  the  right  to  oonstruct  this  rail 
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road  18  the  grant  of  a  franchise,  valaable  in  itself  as  a  prop* 
erty  right,  and  attempted  to  be  disposed  of  without  consid* 
eration,  or  for  an  insufficient  consideration,  and  in  violation 
of  the  proTisions  of  the  charter.  To  an  action  seeking  such 
relief,  the  corporation  is  a  necessary  party ;  they  have  a  right 
to  be  heard.  If  the  injury  is  done  to  the  rights  of  the  corpo* 
ration,  the  corporation  is  the  proper  party  to  seek  redress. 
If  done  by  the  corporation,  or  its  authorized  agents,  the  one 
or  the  other  should  be  made  parties  to  the  action. 

The  same  argument,  I  think,  disposes  of  all  those  groimds 
of  relief,  based  upon  the  abuse  of  power  by  the  cor{)oration, 
or  its  agents  or  servants.  If  the  provisions  of  the  charter  of 
New  York  have  been  violated — if  the  common  council  is  in- 
capable of  giving  a  valid  consent  to,  or  conferring  a  legal 
authority  upon,  the  defendants  for  the  construction  of  this 
road — if  the  franchise  should  be  sold  at  public  auction,  or  dis-» 
posed  offer  a  more  adequate  consideration — if  the  assent  of 
the  street  department  is  essential  to  the  validity  of  the  grant 
— if  the  resolution  has  been  passed  by  the  common  council, 
without  complying  with  the  requisite  formalities,  or  in  fraud 
of  the  rights  of  their  constituents,  or  if  in  any  other  way 
abuses  or  irregularities  have  crept  into  the  action  of  the  leg- 
islative or  other  agents  of  the  corporation — these  questions 
ought  not  to  be  disposed  of  without  hearing  the  parties 
whose  action  is  impeached  ;  and  none  of  them  are  parties  to 
this  suit.  I  regard  that  as  a  sufficient  reason  for  not  giving 
effect  to  these  objections. 

But  I  think  there  is  another  effectual  answer  to  these  ob- 
jections: it  is,  that  the  defendants'  authority  to  construct 
this  road  is  not  dependent  upon  the  consent  of  the  corpora- 
tion, but  upon  the  act  of  the  legislature.  It  is  upon  that 
they  rely.  The  true  and  important  question,  therefore,  to 
be  discussed,  is  the  validity  and  effect  of  the  statute  in  ques- 
tion, passed  on  the  14th  of  April,  1860.  It  is  important 
then  to  consider  what  this  act  purports  and  is  intended  to 
accomplish,  and  whether  the  power  thereby  conferred  has 
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been  conferred  according  to  the  forms  of  law,  or  is  liable  to 
any  constitutional  objections. 

In  the  first  place,  I  think  it  was  intended  to  confirm  and 
make  valid  the  grant  or  permission  conferred  by  the  resolu- 
tion and  action  of  the  common  council,  whether  regular  or 
irregular — whether  valid  or  invalid — whether  the  consent 
was  suiEciently  or  imperfectly  given.  It  has  been  said  that 
the  consent  of  the  common  council  was  never  given  accord- 
ing to  the  forms  of  law,  and  that,  therefore,  it  is  not  proper 
to  assume  that  its  consent  was  ever  intended  to  be  given. 
But  I  think  thid  is  a  fallac/,  and  that  the  efiect  of  the  act  in 
question  is  a  legislative  declaration  and  adjudication  that 
such  consent  was  intended  to  ^e  given ;  and  that  their  con- 
firmation was  based  upon  that  assumption,  and  the  action 
of  the  common  council  intended  to  be  validated.  This  the 
legislature  had  the  power  to  do ;  and  I  think  they  have  efiect- 
ually  ratified  the  action  of  the  common  council,  if  the  l^^s- 
lative  proceedings  are  free  from  other  valid  or  constitutional 
objections. 

Some  criticism  is  made  upon  the  effect  of  confirmation,  in 
a  legal  point  of  view ;  and  it  is  said  that  '^  a  confirmation 
may  make  a  voidable  or  defeasible  estate  good,  but  it  cannot 
strengthen  a  void  estate."  (  Finer* s  Abr.  Con.  Y.  pi  5.  Co. 
Lit.  295  b.)  This  is  true;  but  it  must  be  considered  in 
reference  to  the  subject  matter.  If  the  common  council  of 
New  York  had  no  authority  to  give  their  consent  in  any  way 
to  the  construction  of  the  Ninth  Avenue  Bail  Boad,  a  mere 
confirmation  of  an  act  thus  entirely  void  and  unauthorized, 
because  of  want  of  power  over  the  subject  matter,  would 
probably  be  of  no  avail.  But  if  the  common  council  had 
authority  over  the  subject  matter  to  express  their  consent, 
provided  it  be  done  according  to  established  forms,  I  think 
the  supreme  power  would  have  a  right  to  waive  or  correct  a 
mere  irregularity,  and  by  confirmation  give  effect  to  an  act 
in  other  respects  legally  done.  I  am  inclined  to  think,  also, 
that  there  is  something  of  substance  in  another  distinction 
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vhich  may  be  mentioned.  If  a  resolution  of  the  common 
council,  in  order  to  be  legally  effective,  must  be  passed  in  a 
particular  way — as  by  the  action  of  separate  boards  thereon 
in  the  same  year — it  may  be  that  the  resolutiony  as  such,  is 
still  defective,  notwithstanding  its  confirmation  by  the  legis- 
lature ;  but  if  the  grant  or  permission,  which  is  the  subject 
of  the  resolution,  bfe  such  as  the  common  council  is  author- 
ized to  confer,  and  such  grant  or  permission,  though  irregu- 
larly given,  be  confiimed  by  the  legislature,  it  strikes  me 
such  confirmation  would  reac)i  back  of  and  beyond  the  mere 
instrument  by  which  the  grant  or  permission  was  conveyed, 
to  the  substance  of  the  grant  or  permission  itself,  and  make 
it  effective  if  the  exertion  of  such  a  power  would  be  within 
the  scope  of  the  powers  of  the  confirming  body. 

In  addition  to  this,  I  regard  the  act  in  question  as  intended 
to  confer,  and  as  actually  conferring,  an  original  grant  of 
power  to  construct  this  rail  road ;  and  that  it  has  this  effect 
independent  of  the  consent  of  the  common  council,  and  that 
it  is  effectual  in  form  to  accomplish  this  purpose.  I  infer 
this  from  the  tenor  of  the  act  itself.  The  words  employed 
are  comprehensive  enough  to  convey  this  meaning ;  and  it 
appears  to- have  been  the  legislative  intention  to  go  beyond 
the  simple  act  of  confirmation,  and,  while  preserving  to  the 
grantees  of  the  common  council  all  the  benefits,  and  subject- 
ing them  to  all  the  liabilities,  of  the  arrangements  made  be- 
tween them  and  the  common  council,  as  contracting  parties, 
to  confer  positive  authority,  and  give  legislative  sanction,  to 
the  construction  of  this  rail  road.  If  so,  it  comes  within  the 
very  case  put  by  another  elementary  writer :  "  Confirmation 
is  the  approbation  -or  consent  to  an  estate  already  created, 
which,  as  far  as  it  is  in  the  confirming  power,  makes  it  good 
and  valid.  So  that  the  confirmation  does  not  regularly  cre- 
ate the  estate,  yet  such  words  may  be  mingled  in  the  con- 
firmation as  may  create  or' enlarge  an  estate;  but  that  is  by 
the  force  of  suc^h  words  that  are  foreign  to  the  business  of 


512  CASKS  IN  THE  SUPREME  COURT. 

The  People  r.  Law. 

confirroationy  and  by  their  own  force  and  power  tend  to  cre- 
ate the  estate."     {Gilbert's  Tenures,  69.) 

I  do  not  see  that  this  is  an  act  of  the  legislature,  appro- 
priating the  public  moneys  or  property  to  local  or  private 
uses.  {Const,j  art.  1,  §  9.)  It  is  not  an  appropriation  of 
the  public  moneys  or  property.  The  streets  are  not  public 
property  in  the  same  sense  intended  by  the  constitution : 
they  do  not  belong  to  the  state,  or  the  general  public.  The 
public,  whether  a  local  or  general  public,  have  not  (if,  as  the 
plainti£b  contend,  the  right  of  soil  is  in  the  adjoining  own- 
ers,) such  a  property  in  the  streets  as  was  intended  by  the 
article  of  the  constitution  in  question,  but  only  an  easement 
therein,  (Gouid  v.  Hudson  River  Bail  Boad  Co.,  2  Seld. 
547,)  nor  is  the  appropriation  to  local  or  private  purposes. 
Bail  roads  have  been  declared  to  be  public  improvements, 
and  taking  lands  for  them,  it  is  settled,  is  taking  them  for  a. 
public  purpose.  {Bloodgood  v.  Mohawk  ctnd  Hudson  Bail 
Boad  Co.y  18  Wend.  77.) 

Inasmuch  as  compensation  is  provided  for  in  the  act,  in 
case  the  property  of  private  citizens  is  taken,  I  see  no  ground, 
as  far  as  they  are  concerned,  for  saying  that  the  act  is  uncon- 
stitutional. 

The  act,  however,  does  not  provide  for  compensation  to 
the  city  in  case  any  of  their  property  is  taken.  If  they  have 
such  property,  I  think  the  act  is  invalid  and  inoperative,  if 
not  unconstitutional,  as  to  them.  It  does  not  appear  in  this 
case  whether  they  have  such  property  or  not.  If  the  corpo- 
ration have  the  right  of  property  in  the  public  streets,  then, 
as  I  have  already  indicated,  in  the  case  of  Earl  and  Barthol- 
omew, assuming  this  to  be  a  new  appropriation  of  the  high- 
way, I  regard  it  as  a  property  right,  for  which  the  corporation 
were  entitled  to  compensation,  and  of  which  it  was  impossi- 
ble for  the  legislature  to  deprive  them. 

This  raises  the  vexed  question,  whether  in  Greenwich  and 
Washington,  and  in  other  streets  in  the  lower  part  of  the 
city,  the  right  of  soil  is  in  the  corporation  of  New  York^  or 
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in  the  adjoining  owners.  (Hoffman's  Tr.  259.  MUhau  y. 
Sharpy  15  Barb,  193.  Bartow  v.  Draper^  5  2>tfe«*,  130.) 
In  the  view  I  take  of  the  law  in  question,  and  of  the  con- 
stitutional provision,  I  do  not  deem  it  necessary  to  decide 
that  question. 

So  far,  as  appears,  the  corporation  do  not  object  to  this 
grant.  They  do  not  claim  compensation.  It  is,  probably, 
assumed,  that  they  have  given  their  consent  to  the  grant  to 
Murphy  and  others.  The  validity  of  this  consent  depends 
(mainly,  at  least,)  upon  the  question,  whether  being  attested 
by  the  passage  of  the  resolution  in  question  by  different 
boards  of  the  common  council  in  different  years,  it  is  valid 
and  binding.  If  it  were  an  open  question,  I  should  have 
some  doubt  (though  I  do  not  express  any  definite  opinion) 
whether,  regarding  the  board  of  aldermen,  and  the  board  of 
assistant  aldermen,  as  mere  agents  of  a  corporation,  having 
continual  succession  and  unending  life,  it  was  essential  that 
the  same  body  of  agents  should  continue  to  be  the  exponents 
of  its  will,  through  the  initiation,  progress  and  consumma- 
tion of  any  particular  measure,  especially  as  in  this  case  it 
appears  that  both  boards  did  assent  to  the  resolution  as 
finally  passed  in  the  course  of  the  same  year.  But  it  is  not 
an  open  question,  and  has  been  settled  in  the  contrary  way, 
by  the  decision  of  the  general  term  of  this  court,  in  the  case 
of  Wetmore  v.  Story ^  (22  Barh.  414.) 

But  assuming  that  they  have  not  given  their  consent,  I  am 
of  opinion  that  this  does  not  make  the  act  wholly  unconsti- 
tutional and  void,  and  incapable  of  confirmation.  The  cor- 
poration may  yet  give  their  consent,  or  they  may  waive  their 
claim  for  damages.  If  so,  I  think  the  error  is  cured.  It  is 
a  provision  exclusively  for  their  benefit,  and  they  may  dis- 
pense with  it  if  they  choose.  I  think  other  parties  not 
aggrieved  by  this  omission  have  not  a  right  to  object.  The 
corporation  may  never  claim  compensation ;  and  if  they  do 
not,  I  do  not  see  that  any  other  person  is  injured. 

It  seems  to  me  it  would  be  an  unsound  and  unauthorized 
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interpretation  of  this  constitutional  provision  to  declare  the 
whole  act  void  for  such  an  omission.  The  act  is  not  abso- 
lutely prohibitory  in  its  terms  of  compensation  to  the  corpo- 
ration, but  omits  to  make  provision  for  the  latter,  doubtless 
upon  the  idea  that  its  consent  to  the  grant,  though  irregu- 
larly conferred,  was  designed  to  be  effectually  given.  It  does 
not  seem,  therefore,  to  be  a  contemptuous  disregard  on  the 
part  of  the  legislature  of  the  vested  rights  of  the  corporation. 
I  think  the  erroneous  judgment  of  the  legislature  in  this  par- 
ticular ought  not  to  nullify  the  whole  act. 

Even  if  it  be  conceded  that  the  people  are  the  legitimate 
parties  to  bring  to  the  notice  of  the  courts  the  unconstitu- 
tionality  of  any  law  affecting  any  of  the  citizens  of  the  state, 
and  to  invoke  their  aid  to  prevent  its  execution ;  yet,  inas- 
much as  it  is  not  averred  in  the  complaint  that  the  fee  of 
the  public  streets  is  in  the  corporation  of  New  York^  but,  on 
the  contrary,  that  it  is  in  the  owners  of  the  land  fronting  on 
the  respective  sides  thereof,  I  think  it  would  be  an  unwise 
exercise  of  judicial  power  to  subvert  the  act  in  question  on* 
account  of  the  mere  possibility  that  property  rights  have  been 
unconstitutionally  invaded,  without  any  proof  of  the  fact. 

The  act  then  being  constitutional  and  valid,  as  to  all  the 
parties  to  this  suit,  it  must  be  sustained  and  enforced.  The 
rail  road  in  question,  thus  sanctioned  by  the  highest  author- 
ity in  the  state,  cannot  be  a  public  nuisance,  nor  is  it  a  pri- 
vate nuisance.  It  has  the  stamp  of  legislative  approbation. 
It  must  be  regarded  as  a  public  improvement.  The  forms  of 
law  being  complied  with,  and  no  constitutional  provision  in- 
fringed, neither  individuab  nor  courts  have  a  right  to  dispute 
its  binding  force. 

Nor,  if  it  were  admissible  to  inquire  into  the  injurious  char- 
acter of  the  proposed  structure,  should  I  feel  disposed  upon 
the  evidence  before  me,  and  in  this  stage  of  the  controversy, 
to  pronoimce  it  a  nuisance.  In  a  general  point  of  view,  what- 
ever may  have  been  the  opinion  heretofore,  rail  roads  can  no 
longer  be  regarded  as  possessing  that  character.    Public  sen- 
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timent  is  in  favor  of  their  authorization  and  construction  to 
a  reasonable  extent,  and  it  must  be  left  to  the  legislature  to 
declare  whether  the  public  exigencies  demand  their  estab- 
lishment. 

The  proper  disposition  of  this  application  seems  to  me  to 
be  to  continue  the  injunction  heretofore  granted,  and  to  re- 
fuse its  extension  beyond  the  limits  therein  prescribed. 

The  costs  of  the  motion  should  abide  the  event  of  the 
action. 

[New  Tobk  Spbcial  Term,  NoTember  6, 1860.    Hogeboom^  Justice.] 
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Apollos  B.  Wetmobe  and  others  vs.  Geobgb  Law^ 

executor,  &c.  and  others. 

Where  ftkcts  hare  arisen  since  a  judgment  was  entered,  of  such  a  nature  that 
it  is  clear  the  judgment  ought  not  to  be  executed,  relief  against  the  Judg- 
ment may  be  given  upon  a  motion  to  vacate  the  same ;  provided  the  fiicts 
are  undisputed. 

Where  the  ground  upon  which  the  Judgment  was  ordered,  viz.  the  absence  of 
any  legal  sanction  to  the  act  enjoined,  has  since  been  removed,  by  author- 
izing the  doing  of  the  act,  this  will  present  a  prima  facie  case  for  the  ap- 
plication of  the  rule. 

The  act  of  April  14, 1860,  to  confirm  a  grant  or  resolution  of  the  common 
council  of  the  city  of  New  Tork,  passed  in  1868,  authorizing  the  construc- 
tion of  a  rail  road  in  certain  streets  and  avenues  in  said  -city,  (the  Ninth 
Avenue  Bail  Road,)  and  to  authorize  the  construction  of  said  rail  road,  was  a 
legal  and  constitutional  exercise  of  legislative  power.  It  was  intended  to 
confirm,  and  had  the  efTect  to  confirm,  and  make  valid  the  resolution  of  the 
common  council,  and  to  confer  by  original  authority  the  right  to  make  and 
construct  the  rail  road  therein  mentioned. 

A  description,  bounding  premises  generally,  on  or  by  a  street,  or  highway,  or 
stream  of  water,  not  navigable,  unexplained,  carries  the  boundary  to  the 
eenUr  of  the  street  or  highway,  or  stream  of  water. 

But  where  premises  were  described,  in  deeds,  as  *'  beginning  at  the  comer 
formed  by  the  intersection  of  the  easterly  line  of  Greenwich  street  with  the 
northerly  line  of  Chambers  street,"  and  then  followed  a  line  southeasterly 
along  the  line  of  Chambers  street,  then  a  line  perpendicular  to -Chambers 
street,  then  a  line  "  parallel  with  that  of  Chambers  street,  109  feet  to  the 
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8*]d  eatUrly  line  of  Qreenwidt  street,  and  theooe  southwardly  along  the 
same,  79  feet  and  eight  inches  to  the  place  of  heginning ;"  it  was  hM  that 
the  descriptioD  bounded  the  grantees  to  the  easterly  line  of  Qreenwich 
street,  and  did  not  carry  them  to  the  center  of  the  street. 
Whether  an  act  of  the  legislature  can  be  impeached  for  fraud  not  appearing 
upon  its  Uice ;  and  if  so,  whether  it  can  be  impeached  In  any  other  manner 
than  by  a  direct  proceeding  for  that  purpose,  in  analogy  to  the  mode  of  im- 
peaching a  patent  1    Qtutre, 
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OTION  to  vacate  a  judgment  of  the  supreme  court,  en- 
tered at  a  special  term,  granting  an  injunction. 


W.  Allen  Butler,  John  Van  Buren  and  W,  Curtis  NoyeSy 
for  the  plaintiffs.  . 

Chaa.  G'Conorj  Claudius  L,  MoneU  and  JJ.  W.  Robinson, 
for  the  defendants. 

HooEBOOM,  J.  This  is  a  motion  by  the  defendants  to  va- 
cate or  set  aside  so  much  of  the  judgment  entered  in  this 
action,  pursuant  to  the  direction  of  Justice  Davies,  as  en- 
joins the  defendants  from  entering  upon  those  portions  of 
Greenwich  and  Washington  streets,  in  New  York,  which  lie 
between  Beade  street  and  Cortlandt  street,  for  the  purpose  of 
laying  or  establishing  a  rail  road  thereon,  and  from  digging 
up  or  subverting  the  soU  for  that  purpose,  or  otherwise  in- 
cumbering or  obstructing  the  free  and  common  use  of  said 
streets. 

The  motion  is  founded  principally  upon  an  act  of  the  leg* 
islature,  passed  on  the  14th  day  of  April,  1860,  purporting 
to  confirm  a  certain  resolution  of  the  common  council,  grant- 
ing permission  to  the  defendants,  or  some  of  them,  to  lay 
down  and  estabUsh  a  rail  road  in  said  streets ;  and  said  act 
itself,  also  purporting  to  authorize  the  defendants,  or  some  of 
them,  to  lay  down  and  establish  said  rail  road  therein,  (a) 

This  act  was  passed  since  the  judgment  in  the  above  ac- 
tion was  entered,  which  granted  the  injunction  complained  oil 

(a)  IiawB  of  1860,  p.  715. 


NEW  TORK—NOVEMBEB,  1860.  517 

Wetmore  v.  Law. 

This  injunction  was  granted^  as  appears  by  the  opinion  and 
decision  of  the  court,  solely  upon  the  ground  that  the  resolu- 
tion of  the  common  council  aforesaid  was  not  l^ally  passed 
— both  boards  of  the  common  council  not  having  passed  the 
same  during  the  same  year ;  and  hence,  that,  under  the  de« 
cision  of  this  court  in  Wetmore  v.  Story y  (22  Barh.  414,)  it 
was  ineffectual ;  and  that  the  act  of  the  legislature,  of  April 
4,  1854,  exempting  rail  roads,  partially  constructed,  from  the 
operation  of  that  act,  and  authorizing  their  completion,  did 
not  embrace  rail  roads  partially  constructed  without  legal 
authority.  The  requisite  legislative  authority  to  construct 
this  road  having  been  conferred,  as  claimed  by  the  defend- 
ants, by  the  act  of  April  14,  1860,  and  thus  the  sole  ground 
removed,  upon  which  Justice  Davies  rested  the  judgment 
and  injunction  in  question,  the  defendants  make  this  motion 
before  the  special  term  to  be  relieved  from  the  operation 
thereof. 

1.  The  first  objection  taken  to  the  motion  is,  that  relief 
cannot  be  granted  in  this  summary  way  against  a  solemn 
judgment  of  the  court ;  that  resort  should  be  had  to  the 
writ  of  audita  querelay  and  a  formal  issue  made  between  the 
parties  to  test  the  truth  of  the  matters  alleged,  and  their  le- 
fral  bearine  upon  the  judgment. 

I  think  the  modem  ^ice  authomes  a  x«K»rt  to  thi. 
motion,  especially  if  the  facts  are  undisputed*  {Baker  v. 
Judges  of  Ulster^  4  John.  191.  Davis  v.  Bturtevant,  4  Duer^ 
148.  Clark  v.  Rowling^  3  Comst  221,  222,  226,  227.)  It 
has  been  frequently  applied  for  the  benefit  of  a  party  who 
has  abtained  a  bankrupt's  discharge,  and  who  has  had  no 
opportunity,  before  judgment,  to  avail  himself  of  that  de- 
fense. {Lester  y.  Munddly  1  Bos.  dc  Put.  ASH.  Baker  v. 
Judges  of  Ulster ,  4  John.  191.  Thompson  v.  Sewitty  6  ffiU, 
254.  Clark  v.  BotvUng,  3  Comst.  226,  227.)  And  if  it  be 
clear  upon  the  facts  presented;^  which  are  usually,  perhaps 
always,  fact«  arising  after  judgment^  or  after  the  time  has 
passed,  before  judgment,  in  which  the  party  can  avail  him« 
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self  of  them  in  the  action — if  it  be  clear  that  the  new  mat- 
ter is  of  such  a  nature  that  the  judgment  ought  not  to  be 
executed — then  resort  may  be  had  to  this  summary  proceed- 
ing, or  the  party  may,  at  his  peril,  take  the  risk  of  disobejring 
the  positive  directions  of  this  court,  contained  in  the  judg- 
ment itself  Thus,  in  the  celebrated  case  of  the  Wheeling 
Bridge,  which  had  been  declared  a  nuisance,  and  its  construc- 
tion enjoined,  and  removal  required  by  the  supreme  court  of 
the  United  States,  the  bridge,  after  judgment,  was  legalized 
by  an  act  of  congress,  establishing  a  post  road  over  it,  and 
thereafter  the  parties  who  were  enjoined,  having  resumed  its 
construction,  were  proceeded  against  for  a  contempt  for  vio- 
lating the  injunction  of  the  court,  but  the  court  revised  to 
punish  them,  upon  the  ground  that  the  subsequent  action  of 
congress  legalized  the  defendants'  proceedings,  and  in  effect 
nullified  the  judgment  of  the  court.  (Pennsylvania  v.  Wheel- 
ing  Bridge  Co,j  18  How,  U,  S,  Rep.  421.)  But  it  is  the 
safer  and  certainly  the  more  respectful  course,  first  to  submit 
the  question  to  the  court  itself,  and  obtain  its  sanction  to 
what  might  otherwise  be  regarded  as  a  disrespect  of  its  au- 
thority. The  defendants  were,  therefore,  justifiable  in  pre- 
senting the  question  in  this  form. 

And  if  the  ground  on  which  Justice  Davies  placed  his  de- 
cision, to  wit,  the  absence  of  any  legal  sanction  either  by  the 
municipal  or  state  authorities  to  the  construction  of  the  road, 
has  been  removed  by  the  act  of  April  14,  1860,  the  defend- 
ants certainly  present  a  prima  facie  case  for  the  application 
of  the  rule. 

I  have  elsewhere  expressed  the  opinion  that  the  statute  last 
referred  to  was  a  legal  and  constitutional  exercise  of  legisla- 
tive power,  except  in  a  particular  contingency  as  to  the  cor- 
poration of  New  York — that  it  was  intended  to  confirm,  and 
had  the  effect  to  confirm  and  make  valid  the  resolution  of  the 
common  council,  whose  validity  is  impeached,  and  to  confer 
by  original  authority  the  right  to  make  and  construct  the 
rail  road  in  question.    And  if  Judge  Davies  was  right  in  the 
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condusion  to  which  he  arrived,  that  the  plaiutiiis  did  not  es- 
tahlish  a  title  to  the  land  in  front  of  their  lots  occupied  by 
Greenwich  and  Washington  streets,  to  the  center  of  the 
street,  but  only  to  the  exterior  line  thereof,  then  the  defend* 
ants'  motion  ought  to  be  granted ;  for  the  judgment  has  no 
longer  any  solid  foundation  on  which  to  rest. 

But,  after  the  best  consideration  which  I  have  been  able 
to  give  to  this  case,  I  have  come  to  the  conclusion  that  the 
plaintifis  have  title  to  the  lots  mentioned  in  their  complaint, 
at  least  to  some  of  them,  to  the  center  of  the  street.  I  came 
to  that  conclusion,  after  examination,  in  the  case  of  The  Peo- 
ple and  Earl  &  Bartholomew,  against  the  same  defendants,  (a) 
and  the  cases  appear  to  be  in  that  respect  nearly  similar. 
According  to  the  case  in  this  action,  the  plaintiff^  Wetmore, 
derives  title  under  a  deed  from  the  corporation  of  New  York 
to  Mangle  Minthome,  dated  April  20th,  1785.  The  prem- 
ises therein  described  are  bounded  ^^  westerly  by  a  street  or 
wharf,  running  along  Hudson's  river."  This  afterwards  ap- 
pears to  be  Washington  street.  Mangle  Minthome's  execu- 
tors afterwards  conveyed  the  premises  to  ApoUos  B.  Wetmore 
and, others  by  deed,  dated  February  23d,  182$,  in  which  the 
premises  are  described  as  bounded  ^^  westerly  and  northerly 
in  front  on  Washington  street."  Two  subsequent  deeds, 
(the  last  of  which  vests  the  whole  premises  in  the  plaintiff, 
ApoUos  B.  Wetmore,  alone,)  dated  on  the  30th  of  October, 
1834,  and  1st  February,  1843,  describe  the  premises  as 
bounded  "  westerly  in  front  by  Washington  street." 

As  I  understand  the  law,  this  description,  boimding  prem- 
ises generally  on  or  by  a  street^  or  highway y  or  stream  of 
water,  not  navigable,  unexplained,  carries  the  boundary  to 
the  center  of  the  street  or  highway,  or  stream  of  water. 
(Sammond  v.  McLachlan,  1  Sand.  323.  Herring  v.  Fish- 
er,  1  id.  344.  Jackson  v.  LouWy  12  John.  252.  Ja,ckson  v. 
JSoithawayy  15  id.  447.  Adams  v.  Saratoga  and  Washing^ 
ton  Bail  Boad,  11  Barb.  414.    Adams  v.  Btvers,  Id.  390. 

(a)  Ante,  p.  516. 
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Ex  parte  Jennings^  6  Cowen,  518.  People  v.  Seymour^  6  id, 
679.  Canal  Appraisers  v.  People,  17  JFe»rf.  671.  Com- 
missioners  of  Canal  Fund  v.  KempshaUj  26  trf.  404.  i^ce 
V.  Carley,  24  trf.  451.    Demeyer  v.  iegr^,  18  Barft.  14.) 

On  the  other  hand,  the  premises  of  the  plaintiffs  B.  L.  & 
A  Stuart  are  described  in  deeds  to  them  from  the  trustees  of 
Trinity  church,  dated  January  14th,  1843,  and  June  18th, 
1849,  as  "  beginning  at  the  comer  formed  by  the  intersection 
of  the  easterly  line  of  Greenwich  street  with  the  northerly 
line  oi  Chambers  street,'*  then  follows  a  line  southeast- 
erly along  the  line  of  Chambers  street,  then  a  line  perpen^ 
dicular  to  Chambers  street,  then  a  line  "  parallel  with  that 
of  Chambers  street,  one  hundred  and  nine  feet  to  the  said 
easterly  line  of  Oreenwich  street,  and  thence  southwardly 
along  the  same,  seventy-nine  feet  and  eight  inches  to  the  place 
of  beginning.*'  Other  premises  are  conveyed  to  the  same 
parties  at  the  comer  of  Greenwich  street  and  Beade  street, 
by  a  similar  description,  substituting  Beade  street  for  Cham- 
bers street.  I  think  this  description  bounds  the  plaintiffs 
Stuart  by  the  easterly  line  of  Greenwich  street,  and  does  not 
carry  them  to  the  center  of  the  street.  {Child  v.  Starr,  4 
Hill,  369.  Kingman  v.  Sparrow,  12  Barb.  201.  Halsey 
V.  McCormich,  3  Kern.  296.  Jones  r.  Cotvman,  2  Sand/. 
S.  C  R.  234) 

I  have  not  found  in  the  case  the  description  of  the  prem- 
ises of  Howell  Hoppock,  and  am  not  therefore  in  a  condition 
to  express  an  opinion  whether  those  premises  extend  to  the 
center  of  Washington  street,  as  claimed  in  the  complaint^ 
or  not. 

•  If  I  am  right  in  my  construction  of  the  deed  to  Wetm(»^, 
he  owns  to  the  center  of  Washington  street,  subject  to  the 
public  easement,  and  therefore,  as  I  have  stated  in  the  case 
of  The  People  v.  Law  and  others,  has  a  private  property  in 
the  street,  for  .which,  by  the  act  in  question  and  by  the  eon- 
stitution  and  by  fundamental  principles  of  right,  he  is  enti<« 
tied  to  compensation,  and,  by  the  practice  in  equity  cases,  to 
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an  injunction  until  this  compensation  is  made.  It  would  not, 
therefore,  be  proper  to  vacate  the  judgment  as  to  him.  So 
far  as  appears,  the  other  plaintifis  have  not  a  right  of  prop- 
erty, and  are  not  entitled  to  compensation.  But  it  cannot 
be  a  matter  of  much  practical  importance  to  the  defendants 
to  have  the  injunction  dissolved  and  the  judgment  vacated 
as  to  the  Stuarts  and  Hoppock,  if  it  is  retained,  as  I  think 
it  must  be,  to  Wetmore ;  the  great  object  being,  as  I  suppose, 
to  test  the  question  whether  an  injunction  properly  lies  to 
protect  any  parties  Whatever  owning  property  on  or  along 
the  line  of  these  streets.  I  think  it  more  appropriate,  there- 
fore, to  preserve  the  injunction  and  judgment  intact  as  to  all 
the  plaintiffs ;  especially  as  the  whole  subject  will  speedily 
receive  a  more  deliberate  and  careful  review  at  the  general 
term,  upon  the  appeal  to  that  tribunal.  On  that  appeal  it 
will  be  competent,  I  think,  for  the  court  to  consider  the  whole 
question  as  to  all  the  plaintiffs,  whether  their  title  extends  to 
the  center  of  the  streets,  and,  if  satisfied  that  it  does,  to  af- 
firm the  judgment  of  Justice  Davies,  notwithstanding  they 
shall  be  of  opinion  that,  upon  the  facts  found  by  him,  the 
injunction  could  not  be  sustained. 

With  a  view  to  impeach  the  validity  of  the  act  of  1860, 
and  to  overcome  its  force,  the  plaintiffs,  in  opposition  to  the 
motion,  read  an  affidavit,  for  the  purpose  of  showing  unfair 
practices  on  the  part  of  Mr.  Law  and  other  parties  in  pro- 
curing the  passage  of  that  act.  The  defendants,  regarding 
portions  of  this  affidavit  as  scandalous  and  impertinent,  have 
moved  to  expunge  the  same.  Although  I  am  strongly  in- 
clined to  think  the  matter  thus  presented  as  wholly  irrelevant 
and  out  of  place  on  this  motion,  I  have  not  thought  it  neces- 
sary to  criticise  it  with  so  much  care  as  to  determine  whether 
it  should  be  expunged ;  particularly  as,  in  all  probability, 
my  decision  upon  the  whole  question  will  be  subjected  to  re- 
view upon  appeal.  I  therefore  deny  the  moticm  to  expunge. 
As  to  the  merits  of  this  part  of  the  application,  I  am  of  opin- 
ion that  there  are  not  fSacts  enough*  stated  or  established  to 
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justify  the  court  in  imputing  unfaimess  or  fraud ;  especially 
to  the  extent  of  disregarding  the  act  as  void  for  that  reason. 
Nor  should  I  do  so  without  giving  the  defendants  an  oppor- 
tunity to  rebut  these  statements,  if  material.  Nor  am  I  sat- 
isfied that  an  act  of  the  legislature  can  be  thus  impeached  for 
fraud,  not  appearing  upon  its  face,  {Fletcher  v.  Peck^  6 
Cranchy  87 ;)  or  that  it  can  be  impeached  otherwise,  if  at 
aUj  than  by  a  direct  proceeding  for  that  purpose,  in  analogy 
to  the  mode  of  impeaching  a  patent.  {People  v.  MauraUy 
5  BeniOy  389.  People  v.  Livingston^  8  Barb.  253.)  I  have, 
therefore,  in  disposing  of  the  case,  laid  no  stress  upon  this 
portion  of  the  plaintiffs'  affidavits. 

The  defendants'  motion  must  be  denied,  but  with  liberty 
to  renew  the  same,  if  they  shall  be  so  advised,  after  the  de- 
termination of  the  defendants*  appeal  from  the  judgment  in 
question,  or  after  they  shall  have  consummated  the  necessary 
measures  for  making  compensation  to  the  plaintiffs  under  the 
act  of  1860. 

Ten  dollars  costs  of  making  and  opposing  the  motion  may 
abide  the  event  of  the  action. 

[Nbw  York  Special  Tbrx,  November  6, 1860.    Eogeboomj  Justice.] 


Alice  Yourt  Spear  vs.  John  W.  Downing  and  others,  ex- 
ecutors, &c.  of  Benjamin  Marshall,  deceased. 

Sabstantial  and  radical  defects  in  a  complaint  may  be  reached  under  the 
general  allegation,  in  a  demurrer,  that  the  complaint  does  not  state  fiuts 
sufficient  to  constitute  a  cause  of  action. 

Under  section  162  of  the  code,  relative  to  actions  upon  "  an  instrument  for  the 
payment  of  money  only,'*  the  instrument  set  forth  in  the  complaint  must  be 
an  instrument  cm  its  face  appar^nHy  valid ;  certainly  one  not  dearly  rvid. 

In  an  action  upon  the  following  instrument,  "  I  hereby  agree  to  pay  Miss  ▲. 
Y.  twenty  dollars  per  month  during  her  natural  life,  for  her  attention  to 
my  son  J.  8.  M.,'*  it  was  held  that,  to  make  the  signer  liable,  the  com- 
plaint should  aver  that  the  "  attention"  was  bestowed,  oithcr  in  punuanoe 
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of  a  reqmst  previously  madOi  or  that  it  was  in  its  natnre  henefUiai  to  the 
party  promisingj  so  as  to  operate  as  a  reasonable  and  probable  considera- 
tion for  the  promise.    Pbckham,  J.  dissented. 

Courts  ought  not  to  extend  the  application  of  section  162  of  the  code  beyond 
the  probable  intent  of  the  legislature ;  or  to  give  a  party  the  benefit  of  a 
cause  of  action  by  an  indirect  mode  of  aTerment,  when  be  would  not  have 
had  it  if  he  had  put  his  allegations  in  proper  form,  and  in  express  terms. 
Per  HooBBOoM,  J. 

Where  a  consideration  is  not  implied,  or  a  request  is  essential  to  the  defend- 
ant's liability,  it  is  of  the  gist  of  the  action,  and  must  be  specially  ayerred. 

Wh'Wk  the  question  of  the  defendant's  liability  turns  upon  the  inquiry /or 
whowii  or  at  whose  reqtust  the  services  were  rendered,  the  absence  of  any 
allegation  in  the  complaint,  on  that  subject,  is  not  aided  or  cured  by  the 
rule  that  where  a  contract  is  susceptible  of  a  two-fold  construction,  one  of 
which  will  make  it  yalid  and  the  other  void,  the  legal  presumption  is  in  ft^ 
▼or  of  the  validity  of  the  contract.    Pbckhax,  J.  dissented. 

The  rule  of  construing  pleadings,  under  the  code — that  they  are  to  be  con- 
strued most  favorably  to  the  pleader  —  though  admissible  on  questions  of 
formf  is  not  applicable  in  regard  to  the  fundamental  requisites  of  a  cause 
of  action. 

PrindU  v.  Candktrs  (16  N,  T,  Rep,  425)  considered,  and  distinguished  fh>m 
the  present  case. 

APPEAL  by  the  defendants  from  an  order  of  the  special 
term,  overruling  a  demurrer  to  the  complaint.  The  com- 
plaint alleges  that  the  defendants'  testator,  in  consideration 
of  the  services  therein  mentioned,  made  and  delivered  to  the 
plaintiff,  then  a  single  woman,  by  the  name  and  description 
of  Miss  Alice  Yourt,  his  promissory  note  or  instrument  in 
writing,  in  the  words  and  figures  following,  to  wit : 

"  Troy,  August  4thy  1846. 

I  hereby  agree  to  pay  Miss  Alice  Yourt,  twenty  dollars  per 

month  during  her  natural  life,  for  her  attention  to  my  son 

John  Stanton  Marshall. 

Benjamin  Marshall.  " 

The  complaint  then  proceeds  to  allege  the  death  of  Benja- 
min Marshall  on  the  2d  of  December,  1858 ;  the  grant  of  let- 
ters testamentary  to  the  defendants ;  that  at  the  time  of  his 
death  sixteen  monthly  payments,  agreed  to  be  made  by  the 
instrument  aforesaid,  remained  due  and  unpaid,  amounting 
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to  the  sum  of  $320 ;  that  since  his  decease  twenty-one  month- 
ly payments^  up  to  the  first  of  September,  1860,  have  become 
due  and  payable  to  said  plaintiff,  amounting  to  the  sum  of 
$420 ;  no  part  of  which  has  been  paid,  though  duly  demand- 
ed ;  and  demands  judgment  for  both  said  sums  of  $320  and 
$420,  with  interest  on  the  monthly  installments,  together 
with  the  costs  of  the  action. 

The  defendants  demurred  to  the  complaint,  on  the  ground 
that  the  same  does  not  stat.e  facts  sufficient  to  constitute  a 
cause  of  action,  and  specified  the  following  defects :  1.  That 
the  complaint  contains  no  allegation  of  the  performance  or 
bestowment  of  attention.  2.  Nor  of  the  nature,  extent  or 
value  of  such  attention,  nbr  that  it  was  of  any  yalue. 

J.  A,  Millard,  for  the  plaintiff,  (respondent.) 
Charles  B.  IngaUa,  for  the  defendants,  (appellants.) 

HoGEBOOM,  J.  I  think  the  complaint  is  not  insufficient 
for  either  of  the  specific  defects  named  in  the  demurrer.  I 
think  the  fair  inference  is  that  the  services  or  attentions  had 
been  already  rendered.  The  omission  to  state  their  nature, 
extent  and  value,  if  necessary  to  be  stated,  was  a  defect  to 
be  reached  by  motion  under  section  160  of  the  code,  and 
not  by  demurrer. 

But  I  think  substantial  and  radical  defects  in  the  com- 
plaint may  still  be  reached  under  the  general  allegation  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  {Code,  §  144.  Durkee  v.  Saratoga  Rail 
Road  Co.,  4  How,  Rep.  226.  White  v.  Broum,  14  id.  282. 
Haire  v.  Baker,  1  Seld.  359.  Connecticut  BaTik  v.  Smith, 
17  How.  487.) 

This  brings  us  to  the  question  principally  argued  before  us, 
to  wit,  whether  the  complaint,  on  its  face,  contains  the  ele* 
ments  of  a  good  cause  of  action.  This  depends  mainly  upon 
the  construction  to  be  given  to  section  162  of  the  code,  which 
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provides  that  ''in  an  action  or  defense  founded  upon  an  in- 
strument for  the  payment  of  money  only,  it  shall  be  sufficient 
for  a  party  to  give  a  copy  of  the  instrument,  and  to  state  that 
there  is  due  him,  thereon,  from  the  adverse  party,  a  specified 
sum  which  he  claims/'  The  instrument  in  question  comes 
within  the  literal  description  of  the  kind  of  instruments  men- 
tioned in  this  section ;  for  it  is  an  instrument  for  the  pay- 
ment of  money  only.  But  obviously  something  more  is 
necessary.  It  would  seem  that  it  should  be  an  instrument 
on  its  face  apparently  valid  ;  certainly  one  not  clearly  void, 
for  then  the  instrument  would  nullify  itself. 

This  instrument  is  not  a  promissory  note,  because  it  was 
not  payable  at  all  events.  The  death  of  Alice  Yourt,  within 
a  month  after  the  date  of  the  instrument,  would  have  defeated 
any  recovery.  (Prindle  v.  GarutherSy  15  N.  Y.  Bep.  430.)  In 
the  language  of  the  court  of  appeals,  ''it  is  necessary,  there- 
fore, that  the  promise  should  from  the  complaint  appear  to 
have  been  made  upon  consideration."     {Id,  p.  430.) 

There  is  no  allegation  of  consideration,  in  the  complaint, 
independent  of  that,  if  any,  which  appears  upon  the  face  of 
the  instrument.  That  consideration,  as  alleged,  is  "  for  her 
attention  (paid  or  given)  to  my  son  John  Stanton  Marshall.'' 

To  make  the  defendants  liable,  this  attention  must  have 
been  bestowed,  either  in  pursuance  of  a  request  previously 
made,  or  must  have  f>een  in  its  nature  beneficial  to  the  party 
promising,  so  as  to  operate  as  a  reasonable  and  probable  con- 
sideration for  the  promise.  (Ingraham  v.  Gilbert^  20  Barb, 
152.  EhU  V.  Judson,  24  Wend.  97,  98.  Ooulding  v.  Da- 
vidson, 28  Barb,  438.  Wilson  v.  Baptist  Education  So^ 
dety,  10  id.  308.     Oovidfs  Pleadings,  176,  §  15.) 

Here  certainly  no  request  whatever  is  averred,  and  I  think 
not  necessarily  or  fairly  implied.  The  instrument  is  quite  as 
consistent  with  the  idea  that  the  services  were  performed 
without  any  request  at  all,  or  at  the  request  of  John  Stanton 
Marshall,  as  at  the  request  of  the  testator.    It  seemp  to  pi^ 
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this  should  not  be  left  to  inference.  The  request  is  a  pre- 
requisite to  the  liability;  and  I  think  the  pleader  should 
aver  it.  While  pleadings  are  not  to  be  condemned  for  want 
of  form,  and  are  to  be  liberally  construed,  I  think  substan- 
tial defects  are  not  to  be  disregarded.  We  are  not  to  up- 
hold a  pleading  simply  because  a  state  of  facts  might  exist — 
against  what  is  probable — which  would  justify  an  action. 

The  same  considerations  apply  to  the  other  altematiye.  I 
do  not  see  that  the  services  are  presumed  to  have  been  bene- 
JtcicU  to  Benjamin  Marshall.  They  were  rendered  to  anoth- 
er person — his  son — not  alleged,  not  presumed  i6  have  beeik 
a  minor^  or  in  a  situation  to  make  it  obligatory  upon  the 
father  to  support  him. 

If  every  fact  fairly  inferable  from  the  terms  of  this  writing 
were  spread  out  on  the  face  of  this  complaint  in  the  shape 
of  distinct  and  positive  all^ations,  the  complaint  would  not 
have  stated  a  good  cause  of  action.  If  Benjamin  MarslMdl  had 
declared  orally,  in  so  many  words,  what  he  has  thus  esj^ressed 
in  writing,  I  think  no  one  would  have  supposed  he  rented 
himself  liable  to  an  action. 

We  might  not,  I  think,  to  extend  the  application  of  sec- 
tion 162  beyond  the  probable  intent  of  the  legislature,  or  to 
give  a  party  the  benefit  of  a  cause  of  action  by  this  indirect 
mode  of  averment,  when  he  would  not  have  had  it  if  he  had 
put  his  allegations  in  proper  form  and  in  express  terms. 
Some  rules  of  pleading,  in  the  confusion  and  dinarchy  intro- 
duced by  the  code,  must  still  be  observed ;  and  one  of  those 
is,  or  ought  to  be,  that  where  a  consideration  is  not  implied, 
or  a  request  is  essential  to  the  defendant's  liability,  it  ^^  is 
of  the  gist  of  the  action,  and  must  be  specially  averred.'' 
(Oould'a  Pleadings,  176.) 

The  case  of  Prindle  v.  CartUhers  (15  N.  T.  Bep.  425) 
is  not  in  conflict  with  the  views  here  expressed.  There  the 
consideration,  ^^  for  value  received,"  appeared  from  the  face 
of  the  instrument,  and  was  moreover  held  to  have  been  aigu*- 
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mentatively  inferable  from  the  extrinsic  allegation  that  the 
defendant  made  hifl  contract  in  writing.     (14  N,  T,  Rep,  431.) 

It  is  suggested,  that  the  rule  that  where  a  contract  is  sus- 
ceptible of  a  two  fold  construction,  one  of  which  will  make 
it  valid  and  the  other  void,  the  legal  presumption  is  in  favor 
of  the  validity  of  the  contract,  may  help  the  plaintiff  in  this 
case.  The  rule  turns  rather  upon  a  question  of  evidence  or 
presumption  than  of  pleading.  If  the  question  here  turned 
upon  the  nature  of  the  services  rendered,  the  rule  would  ap- 
ply. But  it  turns  upon  the  question  for  whom^  or  at  whose 
requeaty  wfere  the  services  rendered,  and  the  absence  of  any 
allegation  on  this  point  was  never,  that  I  am  aware,  supposed 
to  be  aided  or  cured  by  this  rule. 

It  is  further  suggested  that  the  rule  of  construing  a  plead- 
ing under  the  code — contrary  to  what  it  was  before — is  to 
construe  it  most  favorably  to  the  pleader.  I  do  not  admit 
the  existence  of  the  rule,  to  this  unqualified  extent.  It  may 
be  admissible  on  questions  of  form ;  but  it  cannot  be  appli- 
cable in  r^ard  to  the  fundamental  requisites  of  a  cause  of 
action. 

The  order  of  the  special  term  should  be  reversed  with 
costs,  and  judgment  rendered  in  favor  of  the  defendants  on 
the  demurrer,  with  leave  to  the  plaintiff  to  amend  her  com- 
plaint on  payment  of  costs.  ^ 

Q-ouLD,  J.  concurred. 

Peckh AM,  J.  I  cannot  concur  with  my  brethren.  Though 
not  a  promissory  note,  the  paper  sued  on  is  a  valid  contract. 
The  principle  ut  res  magis  valeat  quam  pereat  sustains  its 
valid  construction.  "If  susceptible  of  two  constructions, 
one  legal  and  the  other  invalid,  that  interpretation  shall  be 
put  upon  the  agreement  which  will  support  and  give  it  ope- 
ration." (Chit  on  Cont.  659,  80.  Lewis  v.  Davidson,  4 
Jf.  dk  Wels.  654.)  The  law  will  not  presume  this  to  be  the 
debt  of  the  son,  when  it  is  not  so  stated,  in  order  to  avoid  it 


528  CASES  IN  THE  SUPREME  COURT. 

Spear  v.  Downing. 

by  the  statute  of  frauds ;  nor  that  the  ^'  attention  "  was  to 
be  rendered,  when  it  is  quite  as  plain  and  consistent  that  it 
has  been  already  rendered. 

But  if  this  agreement  required  the  aid  of  external  proof^ 
I  incline  to  think  that  the  true  construction  of  section  162 
of  the  code,  according  to  its  spirit  and  intent,  dispensed  with 
any  averments  thereof.  The  code  regards  the  paper  as  suffi- 
cient notice  of  the  purpose  of  the  action.  In  fact  it  can 
9carcely  ever  surprise. 

There  are  many  cases,  under  the  old  forms  of  pleading, 
confessedly  sufficient,  where  surprise  might  be  far  more  safely 
anticipated.  It  is  conceded  that  this  is  within  the  letter  of 
the  statute.  It  surely  harmonizes  with  the  whole  spirit  of 
the  code,  which  especially  sought  to  avoid  the  snares  of  spe- 
cial pleading.  That  has  been  the  tendency  of  our  l^islation, 
for  years.  We  who  have  been  educated  and  have  practised 
under  more  rigid  and  technical  rules,  yield  to  this  tendency 
with  reluctance.  This  is  seen  bv  the  decisions  under  this 
section,  which,  I  admit,  look  against  what  I  regard  as  its 
true  interpretation.  It  has  even  been  held  that  an  averment 
must  be  made,  against  an  indorser,  that  the  note  has  been 
protested.  This  was  made  unnecessary,  by  statute,  nearly 
thirty  years  since,  where  a  copy  of  the  note  was  served  with 
the  declaration ;  and  the  code  did  not  intend  to  take  any  steps 
backward,  on  this  subject.  Its  design  was  to  avoid  techni- 
calities of  pleading  on  the  way  to  a  trial  on  the  merits ;  giv- 
ing reasonable  notice  to  the  adversary  of  the  matters  in 
contest.  And  the  prejudices  of  education  may  as  well  yield 
to  the  force  of  legislation,  and  give  effect  to  its  plain  enact- 
ments. 

The  demurrer  should  be  overruled. 

But  it  is  said  that  this  construction  tends  to  encourage 
ignorance  in  the  profession,  by  sanctioning  loose  pleading  and 
practice.  If  this  be  so,  the  argument  is  addressed  to  the 
wrong  tribunal.     The  practical  effect  of  the  provisions  of 
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tho  constitution  of  1846,  and  the  subsequent  legblation 
thereon,  is  the  admission  of  persons  to  the  bar  after  a  few 
months  of  study,  instead  of  the  years  previously  required. 

Order  reversed,  and  judgment  for  the  defendants  on  the 
demurrer. 

[Albany  Gexbral  Tbbm,  March  4,  1861.     Oonddf  Hog^xxm  and  Peek- 
hamj  Justices.] 


CoBKiNG  and  Hobneb  v8.  The  Tbot  Ibon  and  Nail 

Factory. 

It  is  erroneous  to  charge,  in  an  action  of  ejectment,  that  an  adrerse  pos- 
session by  the  defendant  of  the  land  on  and  adyacent  to  the  bank  of  a  stream 
of  water,  for  a  sufficient  time  to  mature  a  title,  will  be  carried,  construct- 
ively  and  by  operation  of  law  to  the  center  of  the  stream,  without  any  ac- 
tual adverse  occupancy  of  the  land  under  water  in  the  stream  itself. 

Adverse  possession  should  not  be  permitted  to  prevail,  beyond  the  limits  of 
the  actual  possession ;  and  such  possession  must  be  marked  by  distinct 
boundaries. 

To  give  it  effect,  there  must  be  aciudl  occupancy,  measured  by  a  distinct,  vis- 
ible and  marked,  and  not  by  a  presumptive  or  constructive,  possession. 

THIS  is  an  appeal  by  the  plaintiffs  from  a  judgment  en- 
tered on  the  verdict  of  a  jury,  in  a  cause  tried  before  Jus- 
tice HoGEBOOM  at  the  Bensselaer  circuit,  held  in  May,  1860. 
The  action  was  ejectment,  to  recover  a  small  tract  of  land 
containing  about  4650  square  feet^  located  partly  on  the 
south  bank  of  the  Wynantskill  in  the  city  of  Troy,  and  partly 
in  the  bed  of  the  stream  and  immediately  in  front  of  the  ex- 
tensive  and  costly  iron  works  of  the  defendants.  The  case  is 
voluminous,  and  several  questions  of  law  and  of  fact  were 
discussed  at  the  trial  and  at  bar.  It  is  unnecessary  to  state 
them  at  length,  as  those  upon  which  the  case  is  decided  suf- 
ficiently appear  in  the  opinion  of  the  court. 
Vol.  XXXIV.  34 
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A.  J,  Parker  and  D.  L.  Seymour ,  for  the  plaintifi,  (ap- 
pellants.) 

W.  A.  Beach,  for  the  defendants,  (respondents.) 

By  the  Court,  Hooeboom,  J.  The  premises  sought  to  be 
recovered  in  this  action  embrace  land  partly  on  the  south 
bank  of  the  Wynantskill  and  partly  in  the  bed  of  the  stream, 
covered  by  a  dock  erected  by  the  defendants.  The  defend- 
ants, at  the  trial,  relied,  among  other  things,  on  the  defense 
of  adverse  possession.  And  this  defense  was  sought  to  be 
maintained  by  evidence  of  actual  adverse  possession,  limited 
mainly,  if  not  exclusively,  to  the  land  on  the  shore,  and  not 
embracing  the  land  xmder  water.  The  court,  among  other 
things,  charged  the  jury  that  if  the  defense  of  adverse  pos- 
session was  maintained  as  to  the  premises  in  dispute,  com- 
prising the  south  bank  of  the  stream,  the  plaintiffs  could  not 
recover  for  the  bed  of  the  stream  south  of  the  center  line  and 
opposite  to  the  premises  so  held  adversely ;  and  that  not- 
withstanding the  plaintiffs  might  have  shown  a  good  paper 
title  to  the  entire  premises  in  dispute,  yet  if  the  defendants 
had  proved  that  they  had  occupied  the  south  bank  at  the 
point  in  question  adversely,  so  long  as  to  establish  a  defense 
as  to  such  bank,  it  would  give  to  th^  defendants  the  right  to 
hold  to  the  center  of  the  stream,  and  would  defeat  this  ac- 
tion, as  to  the  bed  of  the  stream.  To  each  portion  of  this 
charge  the  plaintiflfe  duly  excepted.  The  effect  of  it  was  to 
declare  that  an  adverse  possession  of  the  land  on  and  adja- 
cent to  the  bank  of  a  stream  of  water  for  a  sufficient  time 
to  mature  a  title,  would  be  carried,  constructively  and  by 
operation  of  law,  to  the  center  of  the-stream,  without  any  ac- 
tual adverse  occupancy  of  the  land  under  water  in  the  stream 
itself.  In  this  I  think  the  judge  at  the  circuit  erred.  It 
was  something  more  than  charging  that  a  riparian  proprietor, 
confessedly  in  the  actual  and  notorious  occupancy  of  lands 
upon  the  shore  of  a  stream  of  water,  might  not  be  obliged  to 
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establish  his  occupancy  of  the  bed  of  the  stream  by  evidence 
of  acts  of  possession  as  plain,  palpaple,  notorious,  exclusive 
and  frequent  as  those  relating  to  the  land  not  under  v\rater. 
It  was  a  charge  that  by  operation  of  law  occupancy  of  the 
bank  not  only  presumptively  but  necessarily  was  occupancy 
to  the  center  of  the  stream.  I  think  this  was  going  too  far ; 
for  it  is  quite  possible  to  conceive  that  while  one  party  was 
actually  occupying  the  land  on  the  bank,  his  neighbor  and 
adversary  might  be  in  the  actual  and  hostile  possession  of  the 
land  under  water  in  the  bed  of  the  stream  directly  adjacent 
thereto.  (Townaend  v.  McDonald^  12  N.  Y.  Bep,  381. 
Olmsted  v.  Loomis,  9  id,  423.)  Independent  of  this,  there 
are  several  reasons  why  adverse  possession  should  not  be  per- 
mitted to  prevail  beyond  the  limits  of  the  actual  possession. 
In  the  first  place,  the  statute  says  so.  The  adverse  posses- 
sion, if  founded  upon  a  written  instrument,  is  limited  to  four 
cases,  the  3d  and  4th  of  which  have  no  bearing  on  the  present 
question.  The  1st  and  2d  cases  are  as  follows :  "  1.  Where 
it  (the  land)  has  been  usually  cultivated  or  improved; 
2.  Where  it  has  been  protected  by  a  substantial  inclosure." 
(3  R,  S.  503,  §  83,  5fh  ed.)  The  two  succeeding  sections  are 
as  follows  :  "  Sec.  84.  Where  it  shall  appear  that  there  has 
been  an  actual  continued  occupation  of  premises  under  a 
claim  of  title,  exclusive  of  any  other  right,  but  not  founded 
upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  other ,  shall  be  deemed 
to  have  been  held  adversely.  Sec.  85.  For  the  purpose  of 
constituting  an  adverse  possession  by  a  person  claiming  title 
not  founded  upon  a  written  instrument,  or  a  judgment  or  de- 
cree, land  shall  be  deemed  to  have  been  possessed  and  occu- 
pied in  the  following  cases  only :  1.  Where  it  has  been  pro- 
tected by  a  substantial  enclosure :  2.  Where  it  has  been 
usually  cultivated  or  improved."  These  citations  are  from 
the  code  of  procedure ;  but  the  previous  statute  was  in  sub- 
stance the  same,  and  in  language  nearly  identical.  (2  B,  S. 
294,  §§  10,  11,  12.)     In  the  next  place  the  decisions  are^ 
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that  the  possession  must  be  marked  by  distinct  boundaries. 
{Brandt  v.  OgdeUy  1  John.  156.  Jackson  v.  WaterSy  12  id. 
365.  Jackson  v.  Warfordy  7  Wend.  62.  Jackson  v.  HaX- 
stead,  5  Cotveny  216.)  Again,  if  actual  occupancy  of  the 
bank  is  constructive,  and  prima  facie  sufficient,  occupancy  to 
the  center  of  the  stream,  it  will  be  seen  that  serious  difficul- 
ties might  arise  in  determining  the  question  of  title.  Sup- 
pose the  deed  and  the  actual  paper  title  of  the  opposite 
riparian  proprietor  on  the  north  carries  him  to  the  shore  on 
the  south ;  may  he  maintain  ejectment  for  the  land  under 
water  south  of  the  center  of  the  stream,  against  the  adverse 
possessor  of  the  south  bank  ?  Would  not  the  latter  be  per- 
mitted to  say,  I  have  not  encroached  upon  you ;  I  had  a  per- 
fect right  to  the  bank,  and  that  is  as  far  as  I  have  actually 
occupied  or  claimed.  It  seems  to  me  that  the  test  must  be 
(where  there  is  no  conflict  of  paper  title)  acttial  occupancy 
measured  by  a  distinct,  visible  and  marked,  and  not  by  a  pre- 
sumptive or  constructive,  possession.  I  thili  this  view  is  not 
effectively  answered  by  the  argument  that  adverse  possession 
presumes  a  grant,  and  a  grant  must  be  presumed  to  extend 
to  the  center  of  the  stream.  If  an  adverse  possession  is 
founded  upon  the  idea  of  a  grant,  which  I  do  not  admit,  and 
which,  if  countenanced  by  the  earlier  cases,  ought,  I  think, 
to  be  repudiated  because  it  is  at  known  variance  with  the  ac- 
tual truth,  the  grant  must,  I  think,  be  presumed  to  be  only 
coextensive  with  the  actual  limits  of  the  adverse  possession — 
a  grant  with  boundaries  corresponding  with  the  exterior  lines 
of  the  actual  possession.  Such  a  description,  in  a  grant, 
would  not  carry  the  land  to  the  center  of  the  stream,  but  only 
to  the  shore ;  for  it  is  undeniable  that  a  deed  bounded  ex- 
pressly upon  the  line  of  the  shore  would  altogether  exclude 
the  land  under  water.  The  reason  why  a  deed  bounded  gen- 
erally upon  a  stream  of  water  carries  you  to  the  center  is, 
that  the  stream  thus  defined  is  supposed  to  be  a  line  without 
width,  in  the  center  of  the  stream,  and  not  a  space  having 
width  and  extent  as  appearing  upon  the  face  of  the  earth. 
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It  is  because  the  deed  itself,  as  properly  read  and  construed, 
by  the  force  of  its  terms  bounds  the  land  by  the  center  line, 
and  not  by  the  shore  line  of  the  stream.  (Hammond  v.  Mc- 
LacMaUy  1  Sand.  S,  C,  R,  323.  Herring  v.  Fisher^  1  id. 
344.  Adams  v.  Rivers^  11  Barh.  390.  Demeyer  v.  Legg^ 
18  id.  14.  Jackson  v.  Hathaway ,  15  John.  447.  Hooker 
V.  Utica  &  Minden  Go.y  12  Wend.  371.  Imlay  v.  Union 
Branch  R.  R.  Co.,  26  Gonn.  R.  249.  3  Kenfs  Com.  433.) 
If  these  views  are  correct,  the  judge  at  the  circuit  committed 
a  material  error  in  his  charge  to  the  jury,  and  one  which  we 
are  not  at  liberty  to  disregard ;  for  it  may  have  had  a  vital 
bearing  upon  the  verdict.  And  it  is  one  which  must  result 
in  a  new  trial,  however  much  we  may  regret  that  a  cause  ap- 
parently so  sharply  litigated  and  closely  tried  should  be  re- 
manded. 

The  disposition  of  this  question  makes  it  unnecessary  to 
examine  several  other  serious  and  interesting  questions  which 
present  themselves  in  the  case. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

[Albany  Gehbbal  TbbXi  March  4,  1861.    Qcvidt  Eog^toom  and  Ftck' 
ham,  Justices.] 


Bbown  V8.  Peteb  Brown,  executor,  &c.  of  Marcu 

deceased.  *     "^  7  -  -    «  v>  ^ 

Where  a  contract  is  not,  of  itself  and  on  its  flsice,  necessarily  illegal  tiskLTpi^,       ^_^* 
the  legal  presumption  is  in  favor  of  its  yalldity.    But  it  is  only  a  presump-^ ' 
tion,  and  not  a  conclusive  inference. 

When  a  contract  is  ambiguous,  on  its  face,  and  it  may  cover  either  a  legal  or 
an  illegal  consideration,  parol  evidence  is  admissible  to  determine  the  in- 
tentions of  the  parties. 

Hence,  in  an  action  upon  a  contract  for  personal  services,  ambiguous  in  its 
terms,  parol  evidence  is  admissible,  to  show  what  services  the  parties  in- 
tended should  be  performed.  This  nmy  be  shown  in  a  variety  of  ways ; 
among  others,  1.  By  the  declarations  and  admissions  of  the  parties.    2.  By 
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their  acts  and  proceedings  under  the  contract,  giving  it  a  practical  con- 
Btmction. 

The  fact  that  one  of  the  parties  is  dead,  famishes  no  sound  reason  for  not 
receiving  evidence  of  the  Intent  of  the  other  party,  as  manifested  by  his 
declarations. 

A  contract  for  procuring  papers,  for  furnishing  information  or  memoranda, 
for  producing  evidence,  and  for  making  arguments  before  the  legislature  or 
a  committee  of  that  body,  in  regard  to  matters  of  legislative  cognizance 
properly  before  them,  is  legal  and  valid. 

But  a  contract  for  lobby  services,  for  personal  influence,  for  mere  importuni- 
ties to  members  of  the  legislature  or  other  official  body,  for  bribery  or 
corruption,  or  for  seducing  or  influencing  them  by  any  other  arguments, 
I)ersna8ions  or  inducements  than  such  as  directly  and  legitimately  bear 
upon  the  merits  of  the  pending  application,  is  illegal  and  against  public 
policy,  and  void. 

Where  an  agreement  is  one  and  entire,  if  illegal  and  void  in  one  particular, 
the  illegality  penetrates  and  corrupts  the  whole  agreement,  and  vitiates  it 
altogether. 

In  an  action  upon  a  contract  for  personal  services,  which  is  held  to  be  illegal 
and  void,  the  plaintifi'  cannot  recover  under  the  quaniutn  meruiif  for  such 
of  the  services  rendered  as  were  lawful  in  their  character  and  not  against 
public  policy ;  where  there  is  no  distinct  evidence  of  their  value,  and  they 
are  blended  together,  and  have  not  been  in  any  way  separated  or  discon- 
nected from  the  illegal  services,  and  are  not  in  fact  capable  of  such  sever- 
ance or  disconnection. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  ref- 
eree. On  the  25th  day  of  July,  1845,  the  testator  en- 
tered into  a  written  Etgreement  with  the  plaintiff  and  Thomas 
Machin,  to  pay  to  them  one  half  of  all  moneys  that  might 
be  granted  by  law  or  procured  by  an  act  of  the  legislature 
of  the  state  of  New  York  passing  on  the  claim  of  Conradt 
Brown,  deceased,  who  by  his  last  will  and  testament  devised 
and  bequeathed  to  his  son  Marcus  (the  testator)  a  certain 
amount  of  property  taken  from  him  by  Col.  WiUett  in  the 
revolutionary  war,  "  on  the  condition  that  they  (plaintiff  and 
Machin)  do  obtain  a  grant  from  the  legislature,  allowing  me 
(testator)  pay  for  the  property  taken  by  order  of  Col.  Wil- 
lett,  as  above  stated,  at  their  own  expense,  and  to  save  me 
from  all  expenses  that  may  accrue  hereafter ;  and  I  do  agree 
to  furnish  such  papers^  and  execute  any  papers  that  may  be 
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required,  to  enable  them  to  obtain  the  said  grant,  hereby  bind- 
ing myself,  and  my  heirs,  to  fulfill  the  same.  Given  under 
my  hand  this  25th  day  of  July,  1845.     Mabcus  Bkown/' 

Under  this  agreement  the  plaintiff  and  Machin  proceeded 
to  act.  They  appeared  before  the  legislature  and  committees 
of  that  body,  and  individual  members  thereof,  from  time  to 
time,  in  several  different  years.  They  procured  necessary  pa- 
pers ;  they  furnished  evidence  and  information ;  they  argued 
the  matter  to  individuals  and  committees ;  they  importuned 
members ;  they  exercised  their  individual  influence ;  they  pro- 
cured and  employed  others  to  exercise  theirs ;  and  they  ope- 
rated in  various  other  ways  to  bring  about  the  desired  object. 
Ultimately,  in  1857,  a  law  was  passed  by  the  legislature  au- 
thorizing the  payment  to  Marcus  Brown,  upon  this  claim,  of 
the  sum  of  $1545.98.  Of  this  sum  Machin  received  one- 
fourth,  $386.49,  and  the  residue  was  paid  to  the  defendant's 
testator.  The  plaintiff  demanded  of  him  a  like  sum,  $386.49, 
which  was  refused  to  be  paid,  and  this  action  was  brought  to 
recover  the  same.  Marcus  Brown  died  on  the  20th  of  June, 
1857.  The  cause  was  referred  to  a  referee,  who  reported, 
among  other  things,  that  the  plaintiff  and  Machin  rendered 
such  services  as  are  before  mentioned ;  that ''  these  efforts,  or 
those  of  a  similar  nature,  were  continued  from  year  to  year 
until  an  act  was  passed,  April  7, 1857,  for  the  relief  of  Mar- 
cus Brown,  {Laws  of  1857,  cA.  761 ;)  that  from  the  date 
of  said  instrument  until  the  final  passage  of  said  act,  the 
plaintiff  and  said  Machin  expended  money  from  time  to  time 
in  endeavoring  to  procure  the  passage  of  the  law,  but  by  far 
the  greatest  portion  of  their  expenditures  to  that  end,  so  far 
as  appears  by  the  evidence,  was  in  procuring  others  to  use 
their  personal  influence  with  members  of  the  legislature,  in 
order  to  secure  its  pessage."  And  he  found,  among  other 
conclusions  of  law,  ^^  that  the  instrument  upon  which  this 
action  is  founded  is  void  on  its  face,  being  conditioned  to  pro- 
cure the  enactment  of  a  private  statute,  and  providing,  in  its 
spirit  and  intent,  for  the  performance  of  lobby  services ;  that 


/ 
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the  plaintiff  and  Machin  did  not  obtain  the  passage  of  the 
act,  except  in  such  manner  and  by  such  means  as  were  iUegal 
and  contrary  to  public  policy ;  that  the  legal  services  were  so 
intermingled  with  the  immoral  and  illegal  services  rendered 
by  them,  that  the  performance  of  the  condition  of  said  in- 
strument, and  the  whole  service,  became  so  tainted,  that  the 
courts  ought  not  to  lend  their  aid  in  declaring  the  perform- 
ance sufficient  to  maintain  the  action.  The  plaintiff  having 
excepted  to  the  report,  judgment  was  perfected  for  the  de- 
fendant, and  the  plaintiff  appealed. 

Lyman  Tremainy  for  the  plaintiff,  (appellant.) 

James  E.  Dewey,  for  the  defendant,  (respondent.) 

By  the  Court j  Hogebooh,  J.  The  contract  sued  on  is  not 
of  itself  and  on  its  face  necessarily  illegal  and  void.  In  such 
case  the  l^al  presumption  is  in  favor  of  its  validity.  But  it 
is  only  a  presumption,  and  not  a  conclusive  inference.  On 
its  face  the  contract  is  ambiguous.  It  may  cover  a  legal  or 
an  illegal  consideration.  It  is  susceptible  of  either  con- 
struction. 

In  such  case  parol  evidence  is  admissible  to  determine  the 
intentions  of  the  parties,  as  to  the  nature  and  character  of  the 
services  to  be  rendered.  This  does  not  violate  the  rule  that 
a  written  instrument  cannot  be  contradicted  by  parol.  The 
object  of  the  evidence  is  not  to  contradict  the  instrument,  but 
to  apply  it  to  the  objects  intended.  The  evidence  is  of  a 
suppletory  character,  and  is  always  admissible. '  The  circum- 
stances and  situation  of  the  parties,  so  far  as  they  bear  upon 
the  effect  of  the  contract,  may  always  be  proved,  to  give  it 
application  and  effect.  ^  There  probably  never  was  a  written 
instrument  in  the  world  which  did  not  require  some  extrinsic 
evidence  to  give  it  application.  (Phelps  v.  Bostwicky  22 
Barb,  314,  3l7.  Cole  v.  Wendel,  8  John,  116.  Waldron 
V.  Willardy  17  N.  T.  Bep.  468.    Davison  v.  Seymour y  1 
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B08W.  94  Perkins  v.  Ooodtnatiy  21  Barb.  218.  Sheldon  v. 
Beckf  13  td.  317.  Agawam  Bank  v.  Strever,  18  ^.  7.  JScp. 
508.     2  Parsons  on  Contracts,  2d  ed,  76.) 

Parol  evidence  was  therefore  admissible  to  show  what  ser- 
vices the  parties  intended  should  be  performed  in  obtaining 
the  grant  from  the  legislature.  This  may  be  shown  in  a  va- 
riety of  ways ;  and  among  others,  1.  By  the  declarations  and 
admissions  of  the  parties.  2.  By  their  acts  and  proceedings 
under  the  contract,  giving  it  a  practical  construction. 

That  the  defendants'  testator  is  dead,  furnishes  no  sound 
reason  for  not  taking  evidence  of  the  intent  of  the  other  par- 
ty— the  plaintiff — who  is  the  claimant  and  prosecutor,  which 
would  be  conclusive  or  at  least  operative  against  him.  His 
declarations  were  therefore  admissible. 

A  contract  for  procuring  papers,  for  furnishiug  information 
or  memoranda,  for  producing  evidence,  for  making  arguments, 
before  the  legislature  or  a  committee  of  that  body,  in  regard 
to  matters  of  legislative  cognizance  properly  before  them,  is 
legal  and  valid.  (Sedgwick  v.  Stanton,  14  N.  Y.  Rep.  289. 
Jenkins  v.  Hooker,  19  Barb,  435.) 

A  contract  for  lobby  services,  for  personal  influence,  for 
mere  importunities  to  members  of  the  legislature,  or  other 
official  body,  for  bribery  or  corruption,  or  for  seducing  or  in- 
fluencing  them  by  any  other  arguments,  persuasions  or  in- 
ducements than  such  as  directly  and  legitimately  bear  upon 
the  merits  of  the  pending  application,  is  illegal  and  against 
public  policy  and  void.  {Sedgwick  v.  Stanton,  14  N,  Y. 
Bep,  289.  Harris  v.  Boof,  10  Barb.  493.  Gray  v.  Hook,  4 
Comst.  456.  Marshall  v.  Bait  and  Ohio  B.  B.  Co.,  16 
How.  {U.  S.)  Bep.  314,  334.  Davison  v.  Seymour,  1  Bosw. 
89,  94.     Fuller  v.  Duane,  18  Pick.  481.) 

The  referee  has  found,  upon  sufficient  evidence,  that  the 
contract  in  question  was  illegal  and  void.  His  finding  that 
upon  its  face  it  is  so,  may  not  be  correct,  unless  taken  in  con- 
nection with  the  evidence  which  gives  it  point  and  application. 
But  his  finding  that  it  originated  in  a  corrupt  purpose,  and 
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had  an  illegal  object,  is  borne  out  by  the  evidence ;  at  least 
sufficiently  so  to  prevent  its  being  set  aside  for  that  reason. 

The  services  in  question  were  intended  to  be  and  were  ren- 
dered under  this  contract,  and  therefore  compensation  for 
them  is  not  recoverable  in  this  action.  The  contract  is  one 
and  entire ;  it  cannot  be  partly  legal  and  partly  illegal.  The 
illegality  penetrates  and  corrupts  the  whole  contract,  and 
vitiates  it  altogether.  This  is  a  necessary  consequence  of  the 
unity  and  entirety  of  the  contract.  (Brotvn  v.  Treaty  1  Hill^ 
225.  Suydam  v.  Smithy  7  id,  182.  Miller  v.  Sckerdery  2 
Comet.  262.  Lambert  v.  Snow,  17  How,  517.  McGovern 
V.  Payuy  32  Barb,  91.) 

Nor  can  the  plaintiflF,  I  think,  under  the  evidence  and  in 
the  aspect  which  the  case  presents,  recover  under  the  quan- 
tum meruit,  for  such  of  the  services  rendered  as  were  law- 
ful in  their  character  and  not  against  public  policy ;  for  1. 
There  is  no  distinct  evidence  of  their  value ;  they  have  not 
been  in  any  way  appraised.  They  were  not  sought  to  be  re- 
covered under  a  quantum  meruit,  2.  They  have  not  been  in 
any  way  separated  or  disconnected  from  the  illegal  services. 
They  were  all  performed  together,  or  in  common.  The  ref- 
eree declares  his  inability  to  discriminate  between  them. 
3.  They  were  not  in  fact  capable  of  such  severance  or  discon- 
nection. They  were  blended  together.  They  were  sometimes 
parcel  of  the  same  act.  They  probably  sprang  from  the  same 
vicious  fountain.  There  is  no  means  of  disentangling  them. 
{Rose  V.  Truax,  21  Barb.  361.) 

As  my  opinion  is  adverse  to  the  plaintiflF  upon  the  merits 
of  the  case,  it  is  unnecessary  to  examine  the  question  wheth- 
er the  non-joinder  of  Machin  with  Brown  as  a  co-plaintiflf, 
presented  a  valid  objection  to  the  plaintiflF's  recovery. 

The  judgment  entered  upon  the  report  of  the  referee  should 
be  affirmed, 

[Albart  Gshsbal  Tbbk,  March  4, 1861.  Oouldt  ffogeboom  and  Pukham, 
JuBtices.J 
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Payment  of  a  bond  and  mortgage  eztingaishes  it.  If  the  payment  be  of  the 
whole  amonnt  secured  by  the  instrament,  it  eztingaisbes  the  same  alto- 
gether;  if  of  only  a  part,  it  extinguishes  it  pro  taiUo. 

There  is  no  exception  to  this  rule,  as  between  the  debtor  and  the  creditor,  al- 
though the  security  may  sometimes,  for  equitable  purposes,  be  kept  alive 
as  between  the  principal  debtor  and  his  surety,  where  the  payment  has  been 
made  by  the  latter. 

Whether  a  sum  of  money  received  by  the  creditor,  upon  the  bond  and  mort- 
gage, amounts  to  a  payment,  depends,  ordinarily,  upon  the  intent  of  the 
party  paying  or  advancing  the  same. 

If  intended  and  declared  to  apply  on  the  instrument,  at  the  time,  and  so 
received,  at  the  time,  in  total  or  partial  satisfaction  thereof,  it  has  that 
effect ;  and  no  subsequent  change  of  intent  by  the  debtor  can  retroact,  or 
renew  the  security,  without  the  consent  of  the  parties  interested,  and  with- 
out prejudice  to  third  persons. 

Where  a  mortgage  is  executed  by  A.  for  the  benefit  of  B.,  the  latter  is  the  real 
debtor,  and  a  payment  made  by  him  is  equivalent,  in  its  effect  upon  the 
bond  and  mortgage,  to  a  payment  by  A.  It  will  be  deemed  a  payment  for 
the  benefit  of  A.  and  by  his  direction  ;  and  as  far  as  it  goes,  is  an  extin- 
guishment of  the  mortgage. 

Under  such  circumstances,  the  death  of  A.  will  terminate  whatever  agency 
there  may  be  in  B.  It  will  not  be  presumed  that  after  that  event  B.  had  any 
authority  from  A.  to  negotiate  the  mortgage,  or  to  make  any  representations 
as  to  the  validity  and  sufficiency  thereof,  which  will  bind  or  estop  A. 

Nor  will  the  fact  that  B.  is  the  executor  of  A.'s  will,  give  him  authority  to 
make  such  representations ;  it  not  being  an  act  for  the  benefit  of  the  estate. 

Where  the  plaintiff  took  from  B.  a  bond  and  mortgage  thus  made  by  A.  for 
B.'s  benefit,  with  an  assignment  thereof  executed  by  the  mortgagee,  in  part 
payment  of  a  precedent  debt ;  with  knowledge  that  the  bond  and  mortgage 
were  long  overdue ;  that  A.,  the  mortgager,  was  dead  ;  that  B.,  as  executor 
of  A.,  had  no  power  to  mortgage ;  that  he  was  embarrassed  in  his  circum- 
stances, and  was  endeavoring  to  secure  the  plaintiff's  debt  by  means  of  se- 
curities which  he  did  not  own,  and  the  very  possession  of  which,  by  him, 
was  some  evidence  that  they  were  paid  ;  it  was  held  that  the  plaintiff  did 
not  present  herself  with  any  special  equities  against  A.,  and  could  not  en- 
force the  mortgage  against  A.'s  estate. 

The  payment  by  a  debtor,  of  the  amount  due  upon  a  bond  and  mortgage,  will 
operate  as  a  satisfaction,  notwithstanding  such  payment  be  accompanied  by 
a  stipulation  and  an  intent  to  have  the  instrument  subsequently  assigned 
and  kept  on  foot  as  valid  securities. 
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THIS  action  was  brought  to  foreclose  a  mortgage  executed 
by  Jane  Coope,  (now  deceased,)  to  Jane  T.  James,  as 
trustee  for  Mrs.  Elizabeth  Owen,  on  lands  in  Ulster  county, 
dated  13th  July,  1844,  conditioned  to  secure  the  payment  of 
05000  four  years  from  date,  and  interest  at  six  per  cent.  On 
the  20th  March,  1856,  the  defendant  David  Coope  delivered 
to  the  plaintiflF  the  above  mortgage  and  the  bond  to  which  it 
was  collateral,  with  an  assignment  thereof,  executed  by  the 
mortgagee,  and  dated  and  acknowledged  on  the  1st  February, 
1856,  and  received  from  her  a  writing  dated  the  20th  March, 
1856,  declaring  the  conditions  on  which  she  received  the  bond 
and  mortgage,  viz.  to  secure  notes  made  by  David  Coope, 
then  held  by  her,  and  such  other  not^s  made  by  him  as  she 
might  thereafter  hold,  and  to  reassign  the  same  to  him,  or 
his  appointee,  after  payment  of  all  such  notes. 

Jane  Coope  died  iu  the  spring  of  1849.  The  evidence 
shows,  and  the  referee  finds,  that  she  made  the  mortgage  to 
accommodate  David  Coope,  who  received  from  the  mortgagee 
the  money  secured  by  it,  and  who  then  agreed  with  the  mort- 
gagor to  pay  off  the  mortgage  debt.  He  at  the  same  time 
signed  and  sealed  a  guaranty,  written  upon  the  bond,  and  of 
the  same  date,  that  the  debt  should  be  paid  according  to  its 
condition.  The  evidence  shows,  and  the  referee  also  finds, 
that  David  Coope  paid  all  the  accruing  interest  on  the  bond 
and  mortgage,  until  their  assignment  to  the  plaintiff ;  and 
that  he  paid  or  advanced  to  the  mortgagee,  on  account  of  the 
principal  thereof,  the  sum  of  $5000,  as  follows  :  On  the  1st 
of  May,  1850,  01000;  on  the  13th  of  January,  1855,  0200. 
That  he  also  paid  or  advanced  to  the  sons  of  the  mortgagee 
on  the  4th  of  October,  1855,  01000,  and  gave  to  the  sons 
of  the  mortgagee,  with  her  assent,  on  account  of  the  balance 
of  said  principal  sum,  four  promissory  notes  for  the  aggre- 
gate sum  of  02800 ;  all  of  which  matured  on  or  before  the  7th 
day  of  February,  1856,  which  were  paid  by  him  at  maturity. 
At  the  time  of  the  receipt  of  said  last  mentioned  01000  and 
said  notes  for  02800,  the  said  sons  of  the  mortgagee,  with 
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her  assent^  gave  to  him  a  receipt  for  the  same,  Btating  that 
it  was  the  amount,  in  full,  due  on  said  bond  and  mortgage, 
and  that  $1200  had  been  previously  paid  ;  and  they  agreed 
to  assign  or  cause  to  be  assigned  said  bond  and  mortgage  to 
such  persons  as  he  should  name,  and  place  the  same  in  escrow 
in  the  hands  of  Samuel  Smith,  to  be  retained  by  him  until 
said  notes  above  described  were  paid,  or  until  they  author- 
ized him,  by  writing,  to  deliver  up  said  bond  and  mortgage 
to  Mr.  Coope.  When  the  two  previous  sums  of  $1000  and 
$200  were  paid,  nothing  appears  to  have  been  said  or  done 
to  rebut  the  inference  that  they  were  intended  as  absolute 
payments  upon  the  bond  and  mortgage. 

The  evidence  shows  that  the  plaintiff  had  been  in  the  habit 
for  many  years  of  depositing  money  with  David  Coope,  on 
which  he  allowed  her  interest,  and  on  which  she  drew  at  pleas- 
ure. When  the  bond  and  mortgage  were  delivered  to  her, 
(20th  March,  1856,)  her  name  was  filled  in  the  blank  left  for 
the  name  of  an  assignee  in  the  assignment.  The  balance 
then  due  her  from  David  Coope  was  about  $1800  on  deposits 
made  by  her,  beginning  1st  December,  1854.  Between  the 
19th  September,  1855,  and  the  16th  February,  1856,  she  had 
so  deposited  only  $200,  and  had  during  the  same  period 
drawn  $200.  Subsequent  to  the  20th  March,  1856,  the 
plaintiff  loaned  David  Coope  such  additional  sums  as  carried 
his  indebtedness  to  her  up  to  the  principal  sum  secured  by 
the  mortgage  and  which  is  still  unpaid. 

By  her  last  will  the  mortgagor  devised  the  premises  in 
question  to  her  daughter  Mary  for  life,  remainder  to  her 
daughter's  children.  The  daughter  died  before  the  com- 
mencement of  this  action,  and  et  guardian  ad  litem  was  ap- 
pointed for  such  of  her  children  as  were  infants.  Said 
children,  together  with  David  Coope  and  Albert  Carpenter, 
executors  of  the  last  will  and  testament  of  Jane  Coope,  de- 
ceased, are  the  defendants  in  the  action, 

In  the  summer  or  fall  of  1855,  (the  refpree  finds,)  the  de- 
fendant David  Coope  stated  to  the  plaintiff  that  he  would 
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cause  the  said  mortgage  to  be  assigned  to  her,  as  a  security 
for  all  the  money  she  had  loaned  him  or  should  loan  him,  and 
also  stated  to  her  that  the  same  was  a  good  security ;  and 
that  the  several  moneys  thereafter  loaned  to  the  said  David 
Coope,  by  the  plaintiff,  were  loaned  upon  the  faith  of  the 
said  statement.  The  referee  further  finds  that  the  said  de- 
fendant David  Coope  did  not  intend,  by  the  said  payment, 
(probably  alluding  to  the  payment  of  the  4th  of  October, 
1855,)  to  satisfy  or  extinguish  the  said  bond  and  mortgage, 
but  made  the  said  payment  with  the  intention  of  keeping  the 
said  bond  and  mortgage  alive  and  outstanding,  and  of  trans- 
ferring them  to  the  plaintiff  as  valid  and  outstanding  securi- 
ties ;  and  that  he  did  transfer,  or  cause  them  to  be  transferred, 
to  the  plaintiff  accordingly ;  and  that  before  or  at  the  time  the 
plaintiff  took  the  assignment,  she  had  no  knowledge  or  notice 
that  David  Coope  occupied  any  other  relation  to  the  mort- 
gagor than  that  of  surety  or  guarantor  upon  the  said  bond ; 
or  that  he  had  received  the  moneys  originally  loaned  on  the 
said  bond  and  mortgage,  or  had  agreed  to  pay  the  same ;  or 
that  the  said  bond  and  mortgage  were  paid,  satisfied  or  ex- 
tinguished. And  he  finds  that  she  received  the  said  assign- 
ment in  good  faith,  and  in  the  full  belief  that  the  said  bond 
and  mortgage  were  unsatisfied,  and  were  good  and  available 
securities,  and  could  be  lawfully  assigned  to  and  received  by 
her  as  such.  But  it  also  sufficiently  appears  from  the  evi- 
dence that  the  plaintiff,  at  and  before  the  time  when  she  re- 
ceived from  David  Coope  the  assignment  of  the  bond  and 
mortgage,  knew,  1.  That  they  had  been  due  for  upwards  of 
eight  years.  2.  That  the  mortgagor  was  dead,  and  that 
David  Coope  was  her  executor,  and  that  her  will  gave  no 
power  to  mortgage.  3.  That  several  months  before,  the 
mortgagee  had  required  the  debt  to  be  paid,  and  that  David 
Coope  was  embarrassed  to  raise  money  to  pay  it,  and  that  he 
was  in  circumstances  of  pecuniary  difficulty.  4.  That  the 
money  due  to  her  was  his  debt,  and  that  the  money  she  was 
about  to  loan  to  him  was  for  his  individual  use  and  benefit, 
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The  referee  held  that  the  bond  and  mortgage  were  not 
satifified  or  extinguished,  but  were  outstanding,  subsisting 
and  valid  securities ;  were  the  property  of  the  plaintiff,  and 
that  there  was  due  thereon  $5000,  with  interest  from  the  1st 
day  of  July,  1858.  The  defendants  excepted  to  the  report. 
The  usual  judgment  for  a  foreclosure  and  sale  of  the  mort- 
gaged premises  having  been  entered,  the  executors  of  the 
mortgagor,  and  the  grandchildren  who  take  under  the  will, 
appealed  to  the  general  term. 

J,  M,  Van  Cott  and  W.  B.  Ackley,  for  the  defendants, 
(appellants.) 

A,  J,  ParkeTy  for  the  plaintiff,  (respondent.) 

By  the  Oourty  Hogeboom,  J.  Payment  of  a  bond  and 
mortgage  extinguishes  it.  If  the  payment  be  of  the  whole 
amount  secured  by  the  instrument,  it  extinguishes  it  alto- 
gether ;  if  of  only  a  part,  it  extinguishes  it  pro  tanto,  I 
know  of  no  exception  to  this  rule  as  between  the  debtor  and 
the  creditor,  although  the  security  may  sometimes,  for  equi- 
table purposes,  be  kept  alive  as  between  the  principal  debtor 
and  his  surety,  where  the  payment  has  been  made  by  the  lat- 
ter. {Cameron  v.  Jrwin,  5  Hill,  272,  276.  Wood  v.  Col- 
vin,  2  id.  566.  Fitch  v.  Cotheal,  2  Sandf.  Ch.  29.  James  v. 
Morey,  2  Coweny  246.) 

Whether  a  sum  of  money  received  by  the  creditor,  upon 
the  bond  and  mortgage,  amounts  to  a  payment,  depends 
ordinarily  upon  the  intent  of  the  party  paying  or  advancing 
the  same.  If  intended  and  declared  to  apply  on  the  instru- 
ment at  the  time,  and  so  received  at  the  time,  in  total  or 
partial  satisfaction  thereof,  it  has  that  effect ;  and  no  subse- 
quent change  of  intent  by  the  debtor  can  retroact  or  renew 
the  security,  without  the  consent  of  the  parties  interested, 
and  without  prejudice  to  third  persons.  (Truscott  v.  King^ 
2  Seld,  147.  Mead  v.  YorTc^  Id.  449.  Marvin  v.  Vedder, 
5  Cowen,  671.) 
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t  has  been  held,  however,  that  if  the  payment  be  made  by 
the  debtor  himself,  no  intent  on  his  part,  though  existing  at 
the  time,  to  have  it  operate  otherwise  than  as  a  satisfaction, 
will  be  permitted  to  have  effect.  If  he  supplies  the  money, 
and  it  is  applied  upon  the  instrument,  though  with  the  in- 
tent to  have  it  subsequently  assigned  and  continued  as  a 
valid  security,  such  intent,  it  is  held,  is  unavailing,  and  in- 
capable of  being  effectuated.  (Harbeck  v.  Vanderbilt,  20 
N.  Y.  Bep.  395.) 

In  this  case  a  payment  by  David  Coope  is  equivalent,  in 
its  effect  upon  thabond  and  mortgage,  to  a  payment  by  Jane 
Coope.  David  Coope  was  the  real  debtor.  A  payment  by 
him  is  a  payment  by  Jane  Coope.  If  she  had  paid  the  debt, 
in  whole  or  in  part,  there  can  be  no  doubt  it  would  have  been 
so  far  extinguished.  If  he  paid,  as  he  was  in  fact,  as  be- 
tween them,  bound  to  pay,  it  must  be  deemed  a  payment  for 
her  benefit  and  by  her  direction,  and  to  its  extent  was  an  ex- 
tinguishment of  the  mortgage.  As  I  have  before  stated,  the 
rule  is  universal,  except  as  between  principal  and  surety; 
and  here  no  question  arises  between  them,  for  they  both  de- 
sire and  claim  the  extinguishment  of  the  mortgage. 

I  do  not  think  that  under  the  circumstances  the  plaintiff 
can  claim  that  David  Coope  was  the  agent  of  Jane  Coope, 
and  that  his  representations  as  to  the  validity  and  sufficiency 
of  the  mortgage  bind  or  estop  Jane  Coope.  Jane  Coope  had 
died  in  the  spring  of  1849,  and  this  fact  waa  known  to  the 
plaintiff.  Her  death  terminated  the  agency,  if  one  there  was. 
It  could  not  be  presumed  that  after  that  period  ho  had  any 
authority  from  her  to  negotiate  the  mortgage  or  make  repre- 
sentations in  regard  thereto.  (Megary  v.  FuntiSy  5  Sand. 
376.)  Nor  do  I  think  his  exectUorship  of  the  will  of  Jane 
Coope  gave  him  such  authority.  It  was  not  in  the  line  of 
his  duty,  express  or  implied.  It  was  not  an  act  for  the  bene- 
fit of  the  estate  of  Jane  Coope,  but  the  contrary.  He  did 
not  hold  the  mortgage  as  a  representative  of  the  estate;  nor 
in  that  capacity  was  he  qualified  in  any  respect  to  transfer 


ALBANY— MARCH,  1861.  545 


Cbampney  v.  Coope. 


it.  So  far  as  it  affected  the  estate  of  Jane  Coope^  it  affected, 
primarily  at  least,  her  real  estate,  which  was  devised  not  to 
him  bat  to  the  children  of  his  sister,  Mary  Carpenter — and 
he  is  not  pretended  to  have  been  their  agent.  He  had  no 
title  under  the  will,  whatever.  I  see  nothing,  therefore,  in 
his  situation,  to  make  his  representations  obligatory  upon 
Jane  Coope's  estate. 

On  the  contrary,  his  very  possession  of  the  bond  and  mort- 
gage was  a  circumstance  of  some  suspicion,  tending  to  dis- 
credit his  authority  for  negotiating  the  same.  He  was  not 
the  mortgagee,  nor  the  assignee  of  the  mortgagee.  He  was 
the  debtor — the  actual  debtor,  in  fact ;  and  if  not  known  to 
the  plaintiff  to  be  the  principal  debtor,  still  known  to  her  by 
his  guaranty  on  the  bond,  to  be  one  of  the  debtors — one  of 
the  parties  bound  to  pay.  The  possession  of  the  bond  and 
mortgage  by  him,  was  some  evidence  that  it  was  paid.  In 
other  respects,  whatever  may  be  her  equities  as  against  David 
Coope,  she  does  not  present  herself  with  any  special  equities 
against  Jane  Coope.  She  took  the  mortgage,  in  part,  at 
least,  for  a  precedent  debt ;  with  knowledge  that  it  was  long 
overdue ;  that  the  mortgagor  was  dead ;  that  David,  as  ex- 
ecutor, had  no  power  to  mortgage;  that  he  was  himself 
considerably  embarrassed,  and  was  employing  this  mode  of 
redeeming  his  pronaise  to  secure  her  debt,  by  means  of  a 
mortgage  which  he  did  not  own,  and  the  very  possession  of 
which,  by  him,  was  calculated  to  inspire  doubt  whether  it 
continued  to  be  a  valid  and  subsisting  security. 

As  to  the  first  payments,  of  $1000  and  $200,  the  report 
cannot  be  sustained.  The  payment  was  absolute  and  un- 
qualified, and  the  bond  and  mortgage  were  jpro  tanto  extin- 
guished. Jane  Coope  never  in  any  way  consented  to  its 
resuscitation,  and  the  representations  of  David  Coope  to  the 
plaintiff,  six  or  seven  years  after  her  death,  could  have  no 
effect  as  against  her  or  her  estate. 

As  to  the  balance  of  $3800,  there  is  more  difficulty.  It  is 
very  apparent  that  David  Coope  did  not,  when  he  paid  the 
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$1000  on  the  4th  of  October,  1855,  and  gave  his  notes  for 
the  $2800,  intend  to  extinguish  the  bond  and  mortgage.  On 
the  contrary,  the  proof  is  quite  satisfiBkctory  that  he  intended 
to  keep  it  alive.  He  designed  to  have  it  assigned  to  some 
third  person.  And  it  is  quite  clear  that  until  the  notes  were 
paid,  in  February,  1856,  it  remained  a  valid  security,  at  least 
for  the  $2800  in  the  hands  of  Mrs.  Owen.  The  notes  were 
not  received  in  absolute  payment. 

And  yet,  on  the  4th  of  October,  1855,  $1000  was  in  fad 
paid  by  the  real  debtor,  David  Coope,  and  by  the  7th  of 
February,  1856,  the  remaining  $2800  was  also  paid.  It  was 
paid  firom  the  funds  of  David  Coope — the  real  debtor — who 
had  no  right,  especially  as  he  stood  in  a  trust  relation  to  the 
estate  of  Mrs.  Coope,  to  keep  up  an  incumbrance  €igainst  her 
estate  after  it  was  in  fact  extinguished.  He  was  paid  with- 
out any  distinct  understanding — indeed,  without  any  under- 
standing— that  the  money  was  to  remain  as  a  deposit.  Could 
the  mortgagee,  after  the  final  receipt  of  the  money,  have  fore- 
closed the  mortgage  ?  Could  David  Coope,  to  whom,  pursu- 
ant to  a  stipulation  in  the  paper  of  October  4th,  1855,  the  bond 
and  mortgage  were  delivered  up,  (as  if  paid,)  on  the  payment 
of  the  notes,  have  foreclosed  the  same,  or  enforced  them  as 
a  subsisting  security  against  the  estate  of  Mrs.  Coope  ?  It 
is  true,  Mrs.  Owen  agreed  to  assign  them  to  whomsoever 
David  Coope  should  name ;  but  that  is  consistent  with  the 
idea  that  he  anticipated  the  money  might  be  advanced  to  the 
mortgagee  by  some  one  else  than  himself.  And  if  this  stip- 
ulation referred  to  the  case  of  money  advanced  by  himself, 
it  has  been  adjudged  that  a  payment  by  a  party  himself, 
though  accompanied  with  a,f  stipulation  and  an  intent  to 
assign,  is  ineffectual  to  keep  up  the  mortgage  as  a  subsist- 
ing and  valid  security.  (Harbech  v.  Vanderbilty  20  N.  Y. 
Sep.  395.) 

I  am  inclined  to  think  that,  assuming  all  the  facts  in  the 
case  to  be  as  the  referee  has  found  them,  and  all  others  which 
are  deducible  from  the  evidence^  the  plaintiff  cannot  sustain 
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her  action ;  and  that  no  possible  state  of  the  proof  can  be 
presented,  which,  upon  the  undisputed  facts  of  the  case,  will 
entitle  the  plaintiff  to  recover. 

If  this  be  so,  it  seems  to  be  almost  useless  to  subject  the 
parties  to  the  expense  of  any  farther  litigation ;  and  perhaps 
it  would  not  be  inappropriate  for  us  to  reverse  the  judgment 
of  the  special  term,  and  to  dismiss  the  plaintiff's  complaint, 
with  costs. 

But  perhaps  it  is  more  judicious  to  give  the  plaintiff  an 
opportunity  to  put  the  facts  in  a  more  favorable  aspect  to  her 
claim,  and  to  bring  forward  further  evidence,  if  she  is  able 
to  do  so.  I  am  inclined,  on  the  whole,  to  give  her  this  op- 
portunity, and  with  that  view  to  reverse  the  judgment  of  the 
special  term,  and  to  order  a  new  trial,  with  costs  to  abide  the 
event ;  which  costs  may  be  finally  disposed  of,  as  equity  shall 

require. 

New  trial  granted. 

[Albany  Genesal  Teem,  March  4,  1861.    Oouldj  Hogehoom  and  Pech- 
Aant,  JnsticeB.] 
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,  Bel  YEA  V8.  Beaveb. 

Id  an  action  brought  since  the  code,  for  trespass  on  lands,  the  plamtiff,  after 
having  proved  acts  of  trespass  committed  within  the  period  laid  in  the  com- 
plaint, may  give  evidence  of  additional  acts,  committed  prior  to  the  earliest 
day  stated  in  the  complaint. 

The  old  rule  ought  not  to  be  enforced,  under  the  code ;  bnt  the  decision  should 
turn  upon  the  materiality  of  the  variance  from  the  allegations  in  the  com- 
plaint, and  upon  the  question  whether  the  opposite  party  has  been  misled, 
or  will  be  prejudiced,  by  the  admission  of  the  testimony. 

An  action  of  trespass,  under  the  statute,  may  be  maintained  by  one  a<yofa)ing 
proprietor  of  lands,  against  another,  to  recover  treble  damages  for  catting 
trees  standing  on  the  line  between  the  lands  of  the  parties.  \ 

And,  in  a  case  of  sufficient  importance,  ii  seems  such  cutting  of  Ihie  trees  may 
be  restrained  by  injunction.  j 
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THIS  is  an  action  brought  by  the  plaintiff  against  the  de- 
fendant^ claiming  to  recover  treble  damages,  under  the 
statute,  against  the  defendant,  for  entering  upon  the  plain- 
tiff's land  and  cutting  down  and  carrying  off  trees,  timber, 
&c.,  contrary  to  the  provisions  of  the  statute,  &c.,  entitled 
Of  trespass  on  lands,  &c. 

It  appears  from  the  case,  that  the  plaintiff  and  defendant 
owned  adjoining  fEtrms ;  at  the  place  where  the  trees  were 
cut  the  plaintiff's  lands  were  woods,  the  defendant's  were 
cleared  and  fenced  up  to  the  line.  In  the  line  of  the  fence 
were  trees  or  stumps  of  trees,  including  one  large  oak  stump, 
which  were  claimed  to  be  line  trees,  and  had  been  cut  by  the 
defendant,  at  or  about  the  time  he  built  the  fence,  and  which 
was  built  entirely  by  him.  The  plaintiff  complained  of  acts 
of  allied  trespasses  committed  at  divers  times  between  the 
first  of  September,  1858,  and  the  oommencement  of  the  suit. 
A  verdict  was  rendered  for  the  plaintiff  for  $25.  Various 
exceptions  were  taken  on  the  trial,  and  to  the  judge's  charge, 
and  a  motion  was  now  made  for  a  new  trial.  The  cause  was 
tried  before  Justice  Gould,  on  the  1st  day  of  June,  1860, 
and  the  exceptions  were  ordered  to  be  heard  in  the  first  in- 
stance at  the  general  term. 

The  plaintiff  having  proved,  without  objection,  several  acts 
of  trespass  within  the  period  laid  in  the  complaint,  offered  to 
prove  additional  acts  of  trespass  committed  prior  to  the  ear- 
liest day  stated  in  the  complaint.  The  defendant  objected  to 
the  evidence,  on  the  ground  of  their  being  prior  to  the  time 
laid  in  the  complaint.  The  objection  was  overruled^  and  the 
evidence  admitted,  and  the  defendant  excepted. 

Evidence  was  given  in  the  case  tending  to  show  that  some 
of  the  trespasses  consisted  in  the  cutting  of  line  trees ;  that 
is,  of  trees  standing  on  the  line  between  the  lands  of  the 
plaintiff  and  the  lands  of  the  defendant,  and  intersected  by 
such  line.  In  regard  to  these  trespasses,  '^  the  counsel  for  the 
defendant  asked  the  court  to  charge  the  jury  that  the  plain- 
tiff is  not  entitied  to  recover  in  this  action,  against  the  de- 
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fendant^  for  the  cutting  of  line  trees  by  the  defendant.  But 
the  court  refused  so  to  charge,  and  directed  the  jury  that  if 
they  found  the  defendant  had  cut  line  trees,  they  would  find 
therefor,  in  favor  of  the  plaintiff,  the  value  of  such  proportion 
of  the  trees  as  was  on  the  plaintiff's  land.  To  which  refusal 
and  ruling  the  counsel  for  the  defendant  excepted.'' 

T.  B.  ChxteSy  for  the  plaintiff. 

A.  J.  Parker^  for  the  defendant. 

By  the  Oourtj  Hogkbooh,  J.  The  evidence  of  trespasses 
committed  anterior  to  the  day  named  in  the  complaint  was, 
I  think,  properly  admitted.  The  old  rule  was  in  the  highest 
degree  technical  and  without  much  foundation  in  reason. 
That  rule,  where  the  trespasses  were  laid  with  a  continuance, 
forbade  the  introduction  of  evidence  of  trespasses,  unless  com- 
mitted within  the  space  of  time  laid  in  the  declaration ;  pro- 
vided acts  of  trespass  witliin  that  period  had  been  already 
proved.  But  if  they  had  not  been,  then  it  was  allowable  to 
give  evidence  of  an  act  of  trespass  earlier  than  the  first  day 
named  in  the  declaration.     (1  Ch.  PL  273,  7th  ed.) 

I  think  that  rule,  so  far  as  it  rests  upon  the  technical  foun- 
dation above  mentioned,  ought  not  to  be  enforced  under  the 
code — at  least  as  a  rule  of  unbending  rigor.  But  that  the 
decision  should  turn  upon  the  materiality  of  the  variance  firom 
the  allegation  in  the  complaint,  and  the  question  whether  the 
opposite  party  has  been  nusled  or  will  be  prejudiced  by  the 
admission  of  the  testimony.  No  pretense  of  that  kind  was 
made  on  the  trial ;  still  less  was  it  established  by  affidavit. 
I  think  the  judge  therefore  was  right  in  disr^arding  -Hie 
variance  as  immaterial ;  especially  as  he  would  have  been  jus- 
tified in  amending  the  complaint  on  the  spot,  without  satis- 
factory evidence  that  it  was  likely  to  injure  the  adverse 
party.     (Code,  §§  169,  170.) 

The  more  interesting  question  in  the  case  is,  was  his  charge 
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riglit  in  regard  to  the  line  trees ;  or,  to  put  it  in  another 
shape,  were  the  plaintiff  and  the  defendant  tenants  in  com-- 
mon  of  the  line  trees. 

It  is  not  pretended  that  these  line  trees  were  the  result  of 
the  combined  labor  or  purchase  of  the  adjoining  owners,  or 
of  their  predecessors  in  the  title,  or  of  the  purchase  of  the 
undivided  interests  therein  of  any  other  parties,  or  of  any  of 
the  ordinary  modes  of  acquiring  title,  by  which  a  tenancy  in 
common  was  created. 

Ordinarily,  the  established  boundary  line  between  adjoin- 
ing owners  of  land  is  the  true  and  only  test  to  determine  the 
title  to  the  land  on  either  side  and  of  all  below  and  aboye  it, 
from  the  center  of  the  earth  to  the  heavens.  ^I  do  not  know 
that  there  is  any  exception  to  the  rule  in  regard  to  the  earth 
or  its  natural  productions.  The  growth  from  the  soil,  whether 
it  be  the  grass  and  herbage,  the  plants  and  bushes,  or  the  more 
lordly  trees,  must,  I  think,  share  the  same  fate,  and  belong 
to  the  person  on  whose  soil  they  grow.  If  they  grow  partly 
on  the  soil  of  one,  and  partly  on  the  soil  of  another,  I  do  not 
see  that  the  rule  is  altered.  The  portion  that  grows  on  the 
land  of  each  must  belong  separately  to  him,  and  not  partly 
to  him  and  partly  to  his  neighbor.  The  essence  of  a  tenancy 
in  common  is  a  joint  interest  in  each  and  every  part,  and  it 
!  is  difficult  to  see  upon  what  principle  this,  as  applicable  to 
>  line  trees,  can  be  founded.  It  is  conceded  not  to  be  the  rule 
!  in  regard  to  artificial  objects  placed  upon  the  line  by  the  hand 
!  of  man — such  as  a  wall^  B,fencey  a  houaey  or  a  building  of 
/'  any  description.  These  are  supposed  to  be  erected  with  a 
knowledge  that  the  title  thereto  must  follow  the  land  upon 
which  they  stand,  unless  there  be  some  consent  to  a  different 
rule.  •  And  hence,  unless  there  be  some  express  or  implied 
consent  to  their  erection,  they  may,  in  general^  be  removed, 
so  far  as  they  encroach,  though  such  removal  be  attended 
with  loss  or  injury  to  the  other  party,  or  even  the  entire  de- 
struction of  the  artificial  erection^^;;;^here  there  is  a  stipular- 
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tion  between  the  parties^  of  course  a  very  different  role  may 
prevail. 

If  this  be  the  mle  in  regard  to  artificial  erections,  why  is 
it  not  equally  so  in  regard  to  natural  objects  ?  Is  there  any 
difference  in  principle  ?  Must  they  not  both  be  governed  by 
the  controlling  principle  cujus  eat  solum,  yua  eat  uaque  ad 
caelum.  It  appears  to  have  been  decided  in  Waterman  v. 
Soper,  (1  Lord  Raym.  737,)  that "  If  A.  plants  a  tree  upon 
the  eostreTneat  limit  of  his  land,  and  the  tree  growing  extends 
its  root  into  the  land  of  B.  next  adjoining,  A.  and  B.  are  ten- 
ants in  common  of  the  tree.  But  if  aU  the  root  grows  in  the 
land  of  A.,  though  the  bows  overshadow  the  land  of  B.,  yet 
the  branches  follow  the  root  and  the  property  of  the  whole  is 
in  A.''  I  do  not  agree  to  the  proposition  contained  in  the 
first  sentence  of  the  foregoing  extract,  and  I  do  not  think  it 
is  law.  It  is  not,  as  haQ  been  supposed,  supported  by  the 
decision  in  the  case  of  Lyman  v.  Hale,  (11  Conn.  R.  177.) 
The  head  note  of  that  case  is  as  follows :  '^  If  a  tree,  the 
trunk  of  which  stands  on  the  land  of  A.,  extends  some  of  its 
branches  over  and  some  of  its  roots  into  the  land  of  B.,  A. 
and  B.  are  not  joint  owners  or  tenants  in  common  of  such 
tree ;  but  it  is,  with  such  overhanging  branches  and  the  fruit 
thereof,  the  sole  property  of  A. ;  and  if  B.  gather  the  fruit 
from  such  overhanging  branches  and  appropriate  it  to  his  own 
use,  he  is  liable,  in  trespass,  to  A/'  So  also  in  Beardalee  v. 
Frenchy  (7  Conn.  R.  125,)  it  was  held  that  where  the  trunk 
of  a  tree  was  upon  the  land  of  A.  and  some  of  the  branches 
and  fruit  overhang  the  land  of  B.,  the  latter  do  not  belong  to 
B.  In  Maatera  v.  PoUisy  (2  Rolle,  141,)  it  was  decided  that 
where  a  tree  grows  in  A.'s  close,  though  the  roots  grow  in  B.% 
yet  the  body  of  the  tree  being  in  A/s  soil  the  tree  belongs  to 
him.  This  doctrine  was  approved  by  Littledale,  J.,  in  Sol- 
der V.  Coateay  (1  Moo.  <k  Malk.  112 ;  22  Serg.  dk  Lowh. 
264.)  See  also  1  Ch.  Oen.  Pr.  662 ;  20  Vin.  Abr.  4i7 ;  Orif- 
Jin  V.  Bixchey,  (12  N.  H.  Rep.  454) 

It  is  not  a  valid  argument  against  the  application  of  this- 
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rule  that  it  might  lead  to  the  wanton  destruction  of  valuable 
timber^  or  fruity  shade^  or  ornamental  trees.  The  answer 
iS;  it  is  not  necessarily  attended  with  such  a  consequence.  It 
does  not  inevitably  follow  that  a  tree  may  be  cut  down  or 
split  in  two,  or  half  of  it  virtually  removed,  because  so  much 
of  it  is  on  the  land  of  the  party  doing  the  act.  In  case  of 
serious  injury,  the  maxim  applies  sic  utere  tuo  ut  alienum 
non  Imdas,  There  are  many  cases  where  this  applies.  A 
man  is  not  aUowed  to  have  a  nuisance  upon  his  own  land  if 
he  thereby  injures  or  annoys  his  neighbor.  (AldretTa  casCj 
9  Coke  J  58.)  He  is  not  allowed  to  blast  rocks  on  his  own 
land  and  throw  them  thereby  on  the  land  of  his  neighbor. 
(Hay  V.  Oohoea  Co.,  2  Comat.  159.  Tremain  v.  Cohoea  Ob., 
Id.  163.)  He  may  not  obstruct  ancient  lights.  (Pickard  v. 
CoUinSy  23  Barb.  444.)  He  cannot  lawfully  displace  a  party 
wall.  (Eno  v.  Del  Vecchio,  4  Duer,  53.)  He  cannot  dig  in 
the  bed  of  a  stream  on  his  own  side  of  the  center,  in  such  a 
way  as  to  divert  the  natural  flow  of  the  water.  (  Van  Hoeaen 
V.  Coventry y  10  Barb.  518.)  He  cannot  dig  away  the  earth 
on  his  own  land  where  it  is  essential  to  the  natural,  lateral  or 
subjacent  support  of  the  ^and  of  his  neighbor.  {Farrand  v. 
MarahaU,  19  Barb.  380  ;  S.  G.  21  id.  409.  Humphriea  v. 
BrogdeUj  1  Eng.  Law  and  Eq.  Bep.  241.)  So,  I  apprehend, 
a  line  tree  in  many  cases  cannot  be  cut  and  destroyed :  1.  Be- 
cause it  is  a  line  tree,  and  therefore  necessary  to  be  preserved 
as  a  natural  monument.  2.  Because  the  cutting  or  destruc- 
tion of  one  part  wiU  or  may  result  in  the  destruction  of  the 
other  part.  The  act  seems  a  totally  unnecessary  and  wanton 
one,  and  if  it  be  so  in  fact,  is  justly  punished  by  treble  dam- 
ages, and  I  have  no  doubt,  in  a  proper  and  sufficiently  im- 
portant case,  may  be  restrained  by  injunction. 

I  am  therefore  of  opinion  that  no  error  was  committed  by 
the  learned  judge  on  the  trial,  on  either  of  the  points  to  which 
exception  was  taken ;  and  that  a  new  trial  should  be  denied. 

[Albavt  Qevbral  Tssx,  March  4, 1861.    (?cm2i,  Bog^boom  and  P^dtAom, 
Jostices.] 
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The  Abtisans'  Bank  vs.  William  B.  Trbadwkll,  John 
G.  Tbeadwell,  John  S.  Perry  and  Edward  Norton. 

John  Gt.  Treadwell  vs.  William  B.  Treadwell,  John  S. 
Perry,  Edward  Norton  and  John  F.  Rathbone. 

Where  it  appears,  from  the  opinion  of  the  Judge,  that  an  order  denying  an 
application  at  a  special  term,  was  not  made  for  merely  discretionary  rea- 
sons, it  is  the  subject  of  appeal,  and  liable  to  be  reversed,  if  erroneously 
made. 

Where  a  judge,  at  special  term,  denied  an  application  made  by  the  plaintiiT 
in  a  judgment  recoTered  against  a  special  partnership,  that  the  receiver 
should  pay  the  amount  of  such  judgment  out  of  Amds  of  the  partnership 
in  his  hands,  on  two  grounds:  1.  That  the  judgment  and  execution  could 
not  by  law  take  preference  over  the  demands  of  the  general  creditors  of 
the  partnership ;  and,  2.  That  the  reeeiver's  rights  took  effect^  by  relation 
back  to  the  commencement  of  the  action  in  which  he  was  appointed,  which 
was  prior  to  the  plaintiff's  lien  by  execution ;  JIM  that  the  decision,  upon 
either  of  these  grounds,  was  a  decision  upon  the  merits  of  the  application. 

An  order  denying  to  the  plaintiff^  the  exdusive  right  to  a  large  sum  of  money 
may  be  appropriately  said  to  affect  a  substantial  right,  and  is  therefore  ap- 
pealable. 

Whereyer  ftmds  converted  into  cash  are  held  by  a  sheriff,  receiver,  or  other 
officer  or  trustee,  any  one  of  the  claimants  of  such  Amd  may  make  a  mo- 
tion, upon  notice  to  the  other  parties  interested  and  to  the  officer  holding 
the  funds,  for  an  order  directing  their  payment  to  him. 

A  judgment  is  not  irregular  though  not  signed  by  the  clerk ;  at  least  not  void, 
so  as  to  enable  a  third  person  to  object  to  its  invalidity  on  that  ground. 
Signing  is  not  indispensable  to  its  validity. 

The  order  appointing  a  receiver  cannot,  as  against  third  persons,  date  or  re- 
late back  beyond  the  thne  of  granting  it  And  it  is  irregular  and  improper 
to  insert  a  clause  to  that  effect  in  the  order. 

Although,  to  constitute  a  2«ty,  the  officer  must  seo  the  goods,  and  they  must 
be  within  his  power — at  least  so  far  as  to  assert  title  to  them  in  the  presence 
of  those  who  obstruct  the  execution  of  his  process — it  is  not  necessary  that 
the  debtor,  or  owner  of  the  goods,  shall  acquiesce  in  the  levy. 

For  a  debt  owing  by  all  the  partners — general  and  special — ^in  a  limited  part- 
nership, a  suit  is  well  brought  against  the  general  partners  alone.  And  a 
judgment  and  execution  in  such  suit,  levied  upon  the  property  of  the  part- 
nership, will  bind  the  entire  interest  of  all  the  partners. 

The  provision  of  the  statute,  that  suits  in  relation  to  the  business  of  a  limited 
partnership,  "  may  be  brought  and  conducted  by  and  against  the  general 
partners,  in  the  same  manner  as  if  thore  were  no  special  partners,"  must  be 
construed  to  mean,  not  only  that  they  may  be  thus  brought  "  in  the  same 
manner,"  but  "  with  the  same  effect." 
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When  a  limited  partnership  becomes  insolyent,  its  assets  do  not,  Arom  thai 
time,  irrespective  of  the  condition  of  any  creditor's  demand,  become  trust 
fands  for  the  benefit  of  all  the  creditors  of  the  partnership ;  so  as  to  pre- 
vent a  creditor,  either  by  superior  diligence  or  by  the  favor  of  the  partners, 
from  acquiring  or  possessing  a  valid  lien  thereon  in  preference  to  other 
creditors. 

The  assets  of  the  partnership  arc  trust  funds  for  the  benefit  of  the  creditors 
equally,  except  such  as  by  superior  vigilance  have  obtained  a  lien  on  the 
property  of  the  partnership.  And  they  become  trust  funds  for  such  mode 
of  distribution,  so  far  as  any  action  of  the  partners  is  concerned,  at  the 
time  of  insolvency ;  and  so  far  as  the  action  of  creditors  is  concerned,  at 
the  time  the  court  takes  possession  of  the  fund,  either  by  decree  or  by  the 
appointment  of  a  receiver.  Until  that  time,  it  is  the  right  of  every  cred> 
iter  to  seek  a  preference,  and  to  obtain  one  if  he  can,  by  superior  vigilance. 

MOTION  on  behalf  of  the  Artisans'  Bank. and  of  the 
sheriff  of  Albany  county,  for  an  order  to  pay  to  the  Ar- 
tisans' Bank  ^17,273.94,  and  $74.05  costs,  being  the  amount 
of  their  judgments,  or  to  apply  thereupon  the  proceeds  of 
certain  sales  made  by  the  receiver.  The  facts  are  as  follows : 
On  the  1st  day  of  November,  1854,  the  five  parties,  plain- 
tiff and  defendants,  in  the  second  action,  formed  a  limited 
partnership,  under  the  name  of  W.  &  J.  Treadwell,  Perry  & 
Norton,  to  commence  that  day  and  to  terminate  January  1, 
1860 ;  John  F.  Bathbone  being  the  special  partner,  and  the 
others  the  general  partners.  Before  January  1st,  1860,  this 
limited  partnership,  and  all  the  general  partners  thereof,  had 
become,  and  were,  and  ever  since  have  been,  and  still  are, 
insolvent  and  unable  to  pay  the  debts  of  said  partnership. 
On  the  15th  day  of  May,  1860,  and  before  the  issuing  of  an 
execution  in  the  first  action,  the  action  secondly  entitled  was 
commenced,  by  the  personal  service  of  a  summons  on  all  the 
defendants,  for  the  settlement  of  the  said  limited  partnership 
business,  and  the  appointment  of  a  receiver  of  said  partner- 
ship. On  the  16th  day  of  May,  1860,  by  an  order  of  this 
court,  made  on  notice  at  special  term,  James  C.  Cook  was 
appointed  by  an  order  of  this  court,  in  the  second  action, 
receiver  of  the  limited  partnership ;  his  rights,  powers  and 
authorities  declared  in  said  order^  to  take  effect  as  firom  the 
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commencement  of  the  actiotn*  On  the  same  day  the  receiver 
gave  the  required  bonds  and  entered  on  the  duties  of  his 
office,  and  took  possession  of  the  partnership  property,  in- 
cluding all  such  as  is  claimed  to  have  been  levied  upon  under 
the  execution  in  the  first  action.  Up  to  the  time  when  the 
receiver  thus  took  possession,  the  partnership  had  continued 
to  be  in  possession  of  the  said  property,  and  from  that  time 
the  same  continued  in  the  possession  of  the  receiver  until  it 
was  sold.  The  greater  part  of  the  property  was  sold  at  auc- 
tion, August  30th,  1860,  under  a  special  order  of  this  court, 
but  without  prejudice  to  the  rights  of  the  Artisans'  Bank. 
After  his  appointment,  by  special  order  of  the  court,  the  re- 
ceiver manufactured  some  of  the  property ;  borrowed  money 
as  directed,  and  finally  sold  the  remaining  part  of  the  prop- 
erty on  credit,  as  specially  directed ;  and  he  now  holds  notes 
for  the  purchase  money,  which  the  plaintiffs  are  willing  to 
take.  The  Artisans'  Bank  commenced  the  action  first  enti- 
tled against  the  defendants  therein,  the  general  partners. 
The  sunmions  and  complaint  therein  were  served  on  Edward 
Norton,  March  27th,  1860,  and  had  been  previously  served 
on  the  other  defendants.  On  the  12th  day  of  April,  1860, 
an  order  was  granted,  giving  the  defendants  twenty  days'  ad- 
ditional time  to  answer,  and  that  order  was  served  the  next 
day.  On  the  5th  day  of  May,  1860,  another  order  was 
granted,  giving  the  defendants  fifteen  days'  further  time  from 
May  7th  to  answer,  and  that  order  was  served  the  same  day. 
At  the  request  of  the  plaintiffs'  attorney,  this  last  order  was 
waived  by  the  defendant*'  attorney,  May  7th,  1860,  upon  the 
written  stipulation  of  the  plaintiffs'  attorney,  extending  for 
seven  days  further  the  time  to  answer,  granted  by  the  first 
order,  viz.  that  of  April  12,  1860.  On  the  14th  day  of 
May,  1860,  in  the  morning,  the  defendants  served  an  answer 
verified  by  Edward  Norton.  On  the  15th  day  of  May,  1860, 
at  11  o'clock  A.  M.  the  answer  was  returned  with  the  ob- 
jection that  the  time  to  answer,  as  to  all  but  Edward  Nor- 
ton, had  expired  previously  to  May  7th,  1860,  and  that  a 


556      OASES  m  the  supreme  court. 


The  ArtiBana*  Bank  v.  TreadwelL 


joint  answer  could  not  therefore  be  put  in.  On  the  same 
day  and  at  the  same  time  the  plaintifis'  attorney  served  a 
notice  of  taxation  of  costs  for  May  17th,  1860.  Previously, 
however,  to  the  time  of  returning  said  answer  and  serving 
said  notice,  and  at  23  minutes  after  10  A.  M.  of  the  15th  day 
of  May,  1860,  the  plaintiffs'  attorney  had  perfected  a  judg- 
ment without  costs,  and  had  sent  an  execution  thereon  to  the 
sheriff  of  Albany  county,  which  came  to  the  sheriff's  hands 
at  about  5  P.  M.  of  that  day.  The  sheriff  went  to  the  prem- 
ises that  day,  but  did  not  oust  the  defendants  of  the  posses- 
sion of  the  goods,  and  made,  as  he  claims,  an  actual  levy. 
It  is  not  disputed  that  the  sheriff  saw  the  goods,  and  stated 
that  he  made  a  levy,  and  claimed  such  levy,  to  the  de^ 
fendants,  but  they  and  the  receiver  claim  that  it  was  not  a 
sufficient  levy ;  that  he  did  not  take  actual  possession ;  and 
that  the  defendants  did  not  acquiesce  in  the  levy.  A  week 
or  two  after  the  receiver  had  taken  possession,  the  sheriff,  by 
virtue  of  an  attachment  against  one  John  T.  Norton,  at- 
tached these  same  goods  as  the  property  of  Norton,  and  with 
apprabers,  made  an  inventory ;  of  which  attachment  he  gave 
public  notice  at  the  day  of  sale.  Neither  under  the  execu- 
tion nor  under  the  attachment  did  the  sheriff  ever  take  any 
actual  possession  of  any  of  the  goods,  or  interfere  therewith, 
exclusive  of  the  defendants  or  the  receiver,  otherwise  than  is 
above  mentioned. 

The  causes  of  action,  on  which  the  judgment  in  favor  of 
the  Artisans'  Bank  was  recovered,  were  against  the  partner- 
ship, but,  as  alleged  by  the  defendants,  were  not  contracted 
in  the  business,  or  for  the  benefit  of  the  partnership.  The 
judgment  roll  in  the  first  action  is  not  signed  by  either  the 
clerk  or  the  plaintiffs'  attorneys.  The  assets  in  the  receiv- 
er's hands  are  insufficient  to  pay  the  partnership  debts. 

The  defendants  in  the  first  action,  claiming  the  judgment 
therein  to  be  irregular  and  unwarranted,  made  a  motion  to 
set  the  same  aside,  which  motion  was  granted  on  terms ;  the 
judgment  and  execution  already  obtained,  to  stand  as  secu- 
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rity.  The  action  was  subsequently  tried  before  a  referee^  who, 
after  hearing  the  parties,  made  a  report  in  favor  of  the  plain- 
tiffs,  on  which  judgment  was  again  entered  in  their  behalf. 

On  these  facts  a  motion  was  made,  before  Justice  Gould, 
at  a  special  term,  on  the  last  Tuesday  of  February,  1861,  to 
have  the  receiver,  out  of  the  moneys  or  notes  in  his  hands, 
being  the  proceeds  of  the  sale  of  the  personal  property  of 
the  partnership,  pay  to  the  plaintiffs  their  judgment,  or  ap- 
ply said  proceeds  thereon.  The  justice  denied  the  motion, 
upon  the  ground  that  the  assets  of  the  partnership  must  be 
distributed  among  the  creditors  equally,  and  that  the  Arti- 
sans' Bank  was  not  entitled  to  a  preference  by  reason  of  the 
levy ;  and  also  on  the  ground  that  the  appointment  of  the 
receiver  overreached  the  levy,  and  related  back,  in  legal  ef- 
fect, to  the  commencement  of  the  second  action.  The  Arti- 
sans' Bank  appealed  to  the  general  term. 

Ira  Harris  J  for  the  appellants. 

t  W.  L,  Learnedy  for  the  respondent,  (receiver.) 


By  the  Courty  Hogbboom,  J.  The  judge  at  special  term 
denied  the  plaintiffs'  application  on  two  grounds :  1.  That 
the  judgment  and  execution  could  not  by  law  take  preference 
over  the  demands  of  the  general  creditors  of  the  partnership ; 
2.  That  the  receiver's  rights  took  effect  by  relation  back  to 
the  commencement  of  the  action  for  closing  up  the  affairs  of 
the  limited  partnership, '  which  was  prior  to  the  plaintiffs' 
lien  by  execution.  Either  of  these  positions,  if  correct,  was 
&tal  to  the  plaintiffi'  application ;  and  each  was  a  decision 
upon  the  merits  of  the  application.  The  judge  had  the  dis- 
cretion to  refuse  the  order,  upon  the  groimd  that  a  case  of  so 
much  magnitude  was  a  fit  case  for  a  more  deliberate  consid- 
eration and  investigation  than  were  likely  to  be  given  to  it 
upon  a  motion.  If  he  had  decided  it  upon  that  ground,  it 
perhaps  would  not  have  been  the  subject  of  appeal  But  he 
did  not.     We  know  he  did  not  by  his  opinion  ;  and  that  ia 
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one  way — the  usual  way — by  which  we  determine  whether 
the  order  was  the  result  of  an  exercise  of  the  judge's  discre-- 
Hon,  In  such  cases,  when  we  thus  ascertain  it  has  not  been 
made  for  merely  diacretioTiory  reasons,  it  is  the  subject  of 
appeal,  and  liable  to  be  reversed  if  erroneously  decided. 
{McElwain  v.  Corning^  12  Abbott,  16.  McMahon  v.  Mu- 
tual Benefit  Life  Insurance  Co.,  Id.  28.  Beach  v.  Cham^ 
berlatn,  3  Wend.  366.) 

The  order  also  denied  to  the  plaintiffs  the  exclusive  right 
to  a  sum  of  money  amounting  to  $17,273.94.  It  may,  there- 
fore, without  an  abuse  of  terms,  be  appropriately  said  to  af- 
fect a  substantial  right.  (Godcj  §  349,  sub.  3.  Merritt  v. 
Thompson,  10  How.  428.  Kirby  v.  Fitzpatrick,  18  N.  Y. 
Rep.  484.)     It  seems  to  me  beyond  question  appealable. 

II.  As  the  motion  is  made  according  to  the  notice,  in  be- 
half of  the  sheriff,  as  well  as  in  behalf  of  the  bank,  the  objec- 
tion that  the  motion  can  only  be  made  by  the  sheriff  cannot 
prevail.  It  is  in  fact  made  by  the  sheriff.  The  technical 
difficulty,  if  there  were  one,  is  still  farther  obviated  by  the 
avowal  on  the  part  of  the  plaintiffs  that  they  are  content  to 
have  the  order  made,  declaring  the  sheriff  entitled  to  the 
funds,  instead  of  the  plaintiffs.  But  upon  principle  I  see  no 
objection  whatever,  whenever  funds  converted  into  cash  are 
held  by  a  sheriff,  receiver,  or  other  officer  or  trustee,  to  a  mo- 
tion by  any  one  of  the  claimants  of  such  a  fund  for  their  pay- 
ment to  him,  upon  notice  to  the  other  parties  interested  and 
to  the  officer  holding  the  funds.  It  is  also  in  accordance 
with  long  established  practice. 

III.  I  do  not  regard  the  judgment  as  irregular,  though  not 
signed  by  the  clerk — at  least  not  void,  so  as  to  enable  a  third 
person  to  object  to  its  invalidity,  on  that  ground.  Whatev- 
er may  have  been  the  rule  under  the  revised  statutes  or  the 
judiciary  act,  it  seems  to  me  it  should  not  be  held  to  be  so 
under  the  code.  {Code,  §§  280,  281.  3  R.  8.  5th  ed.  638, 
§  10,  [11.]  Judiciary  Act,  Laws  of  1847,  chap.  280,  §  53.) 
The  present  law  and  practice  recjuires  the  judgment  to  be 
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entered  in  the  judgment  book,  and  does  not  expressly  require 
it  to  be  signed.  The  judgment  roll  is  to  contain  a  copy  of 
the  judgment,  and  however  fit  or  unobjectionable  it  may  be, 
as  it  has  been  decided  to  be,  that  the  clerk  should  sign  it,  I 
do  not  regai^  it  as  indispensable  to  its  validity.  {Schenecta" 
dy  Plank  Road  Co.  v.  Thatcher ^  6  How.  226.  Sup,  Court 
Hvies,  9.) 

IV.  The  order  appointing  the  receiver  cannot,  as  against 
third  persons,  date  or  relate  back  beyond  the  order  appoint- 
ing him.  It  was  irregular  and  improper  to  insert  such  a 
clause  in  the  order  appointing  the  receiver  in  this  case. 
(Wilson  V.  Allen,  6  Barh,  542.  Butter  v.  Tallis,  5  Sandf. 
610.  West  V.  Fraser,  Id.  653.  Oillet  v.  Fairchild,  4  De- 
nioy  80.) 

Nor  could  its  insertion  affect  interested  parties  not  noti- 
fied. It  would  be  most  unjust  to  vest  the  receiver  with  title 
at  a  period  previous  to  the  date  of  his  appointment.  It 
cannot  have  that  effect  in  this  instance. 

V.  I  think  the  facts  are  such  as  to  show  an  actual  levy  by 
the  sheriff  previous  to  the  appointment  of  a  receiver.  To 
constitute  a  levy  the  officer  must  undoubtedly  see  the  goods, 
(vrith  perhaps  one  exception,)  and  they  must  be  within  his 
power,  at  least  so  far  as  to  assert  title  to  them,  in  the  pres- 
ence of  those  who  obstruct  the  execution  of  his  process.  But 
it  can  never  be  necessary  that  the  debtor  or  owner  of  the 
goods  should  acquiesce  in  the  levy ;  otherwise  many  a  levy 
would  never  become  effectual.  There  may  be  cases  where  the 
debtor's  knowledge  and  acquiescence  may  make  it  unimport- 
ant for  the  officer  to  pursue  every  step  necessary  to  perfect 
a  complete  levy,  with  the  same  nicety  and  particularity  that 
he  would  be  otherwise  expected  to  do ;  but  it  can  never  be  es- 
sential to  the  validity  of  a  levy  to  obtain  the  debtor's  consent. 

VI.  It  is  claimed  that  the  lien  of  the  execution,  in  this 
case,  extends  only  to  the  interests  of  the  several  defendants 
named  therein,  in  the  partnership  property.  But  this  posi- 
tion cannot,  I  think,  be  successfully  inaintained.    It  is  cer- 
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tainly  possible  to  conceive  that  the  four  parties  on  whom 
process  was  actually  served  might  be  indebted  to  the  plain- 
tiffs alone^  without  any  joint  or  concurring  indebtedness  on 
the  part  of  the  special  partner,  or  of  the  limited  partnership. 

And  it  seems  to  me  equally  clear,  that  for  a  debt  owing  by 
all  the  partners,  general  and  special — in  other  words,  by  the 
limited  partnership — a  suit  is  well  brought  against  the  gen- 
eral partners  alone ;  and  that  a  judgment  and  execution  in 
such  suit,  levied  upon  the  property  of  the  partnership,  would 
bind  the  entire  interest  of  all  the  partners.  This  seems  to 
foUow  inevitably  from  the  provision  that  '<  suits  in  relation  to 
the  business  of  the  partnership  may  be  brought  and  con- 
ducted by  and  against  the  general  partners,  in  the  same  man- 
ner as  if  there  were  no  special  partners.''  (1  B.  S.  766.) 
This  must  be  construed  to  mean  not  only  that  they  may  thus 
be  brought  '^  in  the  same  manner,''  but  ^^  with  the  same  ef- 
fect." To  give  it  any  other  construction  would  be  to  pervert 
the  object  of  the  statute ;  to  mislead  and  deceive  the  credit- 
ors of  the  partnership. 

Again.  The  special  partner,  as  such,  has  no  interest  or 
part  ownership  in  the  property.  He  contributes  a  x^ertain 
sum  to  the  capital  stock,  in  caahy  and  the  general  partners 
invest  it,  as  they  think  proper.  He  has  a  claim  against  the 
partnership  for  the  money  advanced,  or,  as  between  themselves, 
for  any  portion  of  the  profits  which  they  may  agree  upon. 
He  may  lend  money  or  sell  goods  to  the  firm,  and  to  that 
extent  become  like  other  persons,  a  creditor  of  the  partner- 
ship. But  it  is  against  the  whole  policy  of  the  limited  part- 
nership act  that  he  should  have,  as  against  third  persons  or 
the  creditors  of  the  firm,  a  particle  of  interest  in  the  partner- 
ship property,  or  be  able  in  any  way  to  control  or  dispose  of 
it  The  statute,  it  is  true,  says  if  he  attempts  to  interfere 
in  the  business,  except  in  a  special  way  and  to  a  limited  ex- 
tent, carefully  defined,  he  shall  be  liable  as  a  general  partner. 
But  this  evidently  does  not  mean  to  increase  his  power,  but 
to  extend  his  liability.    It  does  not  mean  to  imply  that  by 
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SO  doing  he  can  effectually  acquire  or  dispose  of  an  interest 
in  the  partnership  property,  but  that  he  thereby  contracts 
the  liability  of  having  aU  his  property  liable  for  the  partner- 
ship debts.  Much  less  does  it  mean  that  by  this  imlawful 
and  unauthorized  interference  (probably  not  known  to  the 
creditor)  he  can,  unless  personally  sued,  absolutely  withdraw 
from  the  partnership  creditors  a  certain  interest — hia  inter- 
est—in the  partnership  property. 

How  is  the  amount  and  extent  of  that  interest  to  be  ascer- 
tained ?  It  would  not  appear  in  the  cer^^^co^e  of  the  limited 
partnership,  required  to  be  filed  by  law.  That  only  desig- 
nates ^^  the  amount  of  capital  which  each  special  partner 
shall  have  contributed  to  the  common  stock."  (1 JB.  8.  764, 
§  4)  Nor  would  it  necessarily  appear  in  the  articles  of 
copartnership  (if  any  there  were)  executed  between  the  part- 
ners themselves.  And  I  apprehend  the  law  does  not  con- 
template that,  in  the  absence  of  any  such  designation,  a  nice 
scrutiny  should  be  instituted  to  ascertain  the  amount  in  value 
which  each  partner  contributed  to  the  common  stock,  and 
declare  the  interest  of  each  partner  in  the  idtimate  property 
of  the  partnership  to  be  in  the  same  proportion.  The  rule 
Beems  to  me  impracticable,  as  well  as  unjust,  and  I  am  per- 
suaded it  has  no  real  foundation  in  the  terms  or  spirit  of  the 
statute. 

YII.  The  remaining  question  is  one  of  great  practical  im- 
portance, and  not  unattended  with  difficulty.  It  is  claimed 
by  the  receiver  that  whenever  a  limited  partnership  becomes 
insolvent,  from  that  time^  inredpective  of  the  condition  of  any 
creditor's  demand,  its  assets  become  trust  funds  for  the  ben- 
efit of  all  the  creditors  of  the  partnership ;  and  that  no  cred- 
itor, either  by  superior  diligence  or  by  the  favor  of  the 
partners,  can  acquire  or  possess  any  valid  lien  in  preference 
to  other  creditors. 

If  this  proposition  is  to  be  maintained  in  its  full  force,  then 
it  will  follow  as  a  necessary  consequence,  (1.)  That  the  pe- 
rio4  of  actual  insolvency  of  the  limited  partnership  is  the 
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true  and  only  test  to  determine  when  the  property  of  the 
partnership  becomes  suddenly,  and  by  operation  of  law,  trans- 
muted into  a  trust  fund  for  the  general  and  equal  benefit  of 
all  its  creditors.  This  period  may  often,  for  a  considerable 
time^  be  uncartain ;  and  must  usually  for  a  considerable  time 
be  unknown  to  the  creditors  of  the  partnership ;  and  in  the 
general  crash  which  follows,  vigilant  creditors  must  necessa- 
rily share  the  same  fete  with  careless  and  unwary  ones,  and 
suffer  the  same  extent  of  loss.  (2.)  If  the  period  of  actual 
insolvency  is  the  test,  then  it  cannot  be  material  whether  a 
creditor  has  obtained  an  apparent  lien  on  the  property  by 
levy  under  a  judgment  and  execution.  It  is  swept  away  and 
removed  because  the  law  forbids  any  preference  or  precedence 
whatever,  either  by  the  act  of  the  parties  or  operation  of  law, 
after  absolute  equality  has  become  the  law  of  the  trust  by 
the  occurrence  of  insolvency.  (3.)  Legal  proceedings  for  the 
recovery  of  a  debt  must  be  almost  wholly  nugatory.  If  the 
partnership  be  solvent,  such  proceedings  will  seldom  be  ne- 
cessary. If  it  be  insolvent,  they  vrill,  if  designed  for  the 
recovery  of  the  debt  or  to  obtain  a  preference,  be  worse  than 
useless.  For  they  will  not  only  wholly  &il  to  effect  that  ob- 
ject, but  will  entail  upon  the  creditor  the  exi)en8e8  of  the 
proceedings.  Adjudgment  will  be  of  as  little  avail  in  fixing 
a  lien  upon  real  estate,  as  an  execution  upon  personal  prop- 
erty. Both  must  fall  before  that  equality  among  creditors 
which  is  the  irreversible  law  of  the  trust. 

In  my  own  opinion,  these  consequences  do  not  inevitably 
follow  from  the  insolvency  of  a  limited  partnership.  Cer- 
tainly they  have  not  been  erpressly  declared  by  the  law,  and 
I  do  not  think  they  were  within  the  contemplation  of  the  law 
makers.  The  statute  simply  provides  that  any  disposition 
of  the  property  of  the  partnership,  made  by  the  partnership 
when  in  a  state  of  actual  or  contemplated  insolvency,  either 
of  the  partnership  or  of  any  partner,  with  the  intent  to  give 
preference  to  any  creditor  over  other  creditors  of  the  partner- 
ship or  such  partner,  and  every  judgment  confessed,  lien  cre^ 


ALBANY— MAY,  1861.  §68 


The  ArtisftDS*  Bank  v.  Treadwell. 


^ 


ated,  or  security  given  by  such  partnership,  under  like 
circumstances  and  with  like  intent,  shall  be  void  as  against 
the  creditors  of  the  partnership. 

The  same  consequence  is  declared  as  to  any  disposition  of 
the  property  of  a  general  or  special  partner,  or  lien  created  ? 

or  security  given  thereon,  with  the  intent  to  prefer  any  cred- 
itor of  such  partner  or  of  the  partnership.  (1  B.  S.  766, 
767,  §§  20,  21.) 

These  provisions  are  all  aimed  at  tiie  partners  themselves, 
and  not  at  the  creditors  of  the  partnership.  They  doubtless 
reach  and  overthrow  proceedings  which,  though  nominally  in 
behalf  of  creditors,  are  really  collusive  between  a  creditor  and 
the  partnership.  But  I  think  they  were  not  intended  to 
reach)  and  should  not  be  permitted  to  overthrow,  bona  fide 
proceedings  by  a  creditor  in  hostility  to  the  partnership,  in- 
stituted for  the  simple  and  honest  purpose  of  recovering  a 
debt  and  obtaining  a  preference  by  superior  vigilance. 

It  may  be  that  in  accordance  with  the  spirit  of  this  enact- 
ment it  is  legitimate  for  this  court,  as  a  court  of  equity,  to 
decree  equality  among  creditors  who  have  not  obtained  any 
superior  lien,  upon  the  complaint  of  a  simple  contract  cred- 
itor in  an  action  in  which  the  partners  are  made  parties,  and 
such  creditors  as  choose  to  come  in  under  the  decree,  (Janes  y. 
Lansing,  7  Paige,  583 ;  Whitewright  v.  Stimpson,  2  Barb,  S. 
C.  B.  379 ;)  and  even  to  declare  that  such  rule  must  be  ap- 
plied to  all  those  creditors  who  have  not  obtained  a  superior 
lien  at  the  time  the  court  takes  jurisdiction  of  the  fund  by 
the  appointment  of  a  receiver — which  is  as  far  as  any  adjudi- 
cated case  has  gone,  that  has  come  to  my  notice,  except  the 
case  of  Jackson  v.  Sheldon,  (9  Abbott,  127,)  to  which  I  shall 
presently  refer. 

But  this  is  as  far  as  I  am  willing  to  go.  And  if  the  case 
of  Jax^kson  v.  Sheldon  was  intended  to  go  farther,  and  to 
make  an  equal  division  of  the  assets  among  those  who  were 
creditors  at  the  moment  of  actual  or  contemplated  insolvr 
ency,  whatever  might  be  the  shape  in  which  their  demands 
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might  be,  whether  in  judgment  or  execution,  or  progressing 
towards  it,  and  reaching  that  stage  before  the  appointment 
of  a  receiver,  I  think  the  case  was  not  well  decided,  and 
ought  not  to  be  followed. 

The  chancellor,  in  Infies  v.  Lansing,  (7  Paige,  586,)  has 
employed  language  countenancing  the  idea  that  it  is  the 
duty  of  the  court  to  carry  into  effect  the  principle  of  the 
statute,  which  is  ^'an  equal  distribution  of  the  partnership 
effects  among  all  its  creditors,  by  treating  the  property  of  the 
limited  partnership  after  insolvency  as  a  trust  fund  for  the 
benefit  of  all  the  creditors/'  And  Mr.  Justice  Davies,  in 
Jackson  v.  Sheldon,  (9  Abbott,  134,)  has  said,  ''on  the  hap- 
pening of  insolvency,  the  assets  of  a  limited  copartnership, 
equally  with  those  of  a  moneyed  corporation,  have  attached  to 
them  the  character  of  trust  fluids,  in  which  all  creditors  are 
entitled  equally  to  participate,  and  in  which  no  one  can  share 
to  the  disadvantage  of  the  others." 

In  a  general  sense  these  remarks  are  true,  in  both  the 
cases  above  cited.  The  assets  are  trust  funds  for  the  benefit 
of  the  creditors  equally,  except  such  as  by  superior  vigilance 
haVe  obtained  a  lien  on  the  property  of  the  partnership. 
And  they  become  trust  funds  for  such  mode  of  distribution, 
so  £Bur  as  any  action  of  the  partners  is  concerned,  at  the  time 
of  insolvency,  and  so  far  as  the  action  of  creditors  is  con- 
cerned, at  the  time  the  court  takes  possession  of  the  fund, 
either  by  a  decree  or  by  the  appointment  of  a  receiver.  Until 
that  time,  in  my  opinion,  it  is  the  right  of  every  creditor  to 
6eek  a  preference  and  to  obtain  one  if  he  can,  by  superior 
vigilance. 

In  Jnnea  v.  Lansing,  which  did  not  raise  the  point  now  in 
controversy,  the  chancellor  concedes  that  the  suit  brought  by 
the  creditor,  for  equal  distribution,  might  be  discontinued  at 
any  time  before  decree,  on  payment  of  his  debt  and  costs,  or 
other  arrangement  with  the  partners.  And  in  arguing  the 
right  of  a  simple  contract  creditor  to  bring  such  a  suit,  he 
8ays^  "it  is  evident  firom  these  statutory  provisions,' that  the 
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l^ifllatnre  could  not  have  intended  that  a  creditor  of  such 
insolyent  limited  partnership  should  be  compelled  to  proceed 
to  judgment  and  execution  at  law,  the  necessary  effect  of 
which  might  be  to  give  him  a  preference  over  other  credit* 
orsy  before  he  could  be  permitted  to  file  a  bill  in  this  court  to 
prevent  the  partnership  funds  from  being  wasted  by  the  in-* 
solvent  partners,  and  to  obtain  payment  of  a  ratable  propor- 
tion out  of  the  fund/' 

In  the  case  of  J(ichson  v.  Bheldony  it  is  also  obvious  that 
the  decision  of  the  court  was  mainly  founded  upon  the  idea 
of  a  collusion  between  the  partners  and  the  prosecuting  cred« 
iter.  And  Justice  Gierke  dissents  from  the  opinion  of  a 
majority  of  the  court,  because  he  found  no  sufficient  evidence 
of  such  collusion.  The  case,  therefore,  may  well  be  r^arded 
as  authority  for  the  result  which  the  court  reached,  by  reason 
of  the  conclusion  on  the  important  question  of  fact  at  which 
a  majority  of  the  court  arrived,  without  making  it  decisive 
upon  the  other  important  legal  principle  above  discussed. 
As  to  this  last,  I  do  not  regard  it  as  of  controlling  force. 

My  own  impressions  are,  therefore,  in  favor  of  the  oonclu* 
sion  that  the  plaintiffii,  or  the  sheriff,  are  entitled  to  the  fund 
in  question,  to  the  extent  of  the  plaintiffs'  judgment.  But 
the  case  is  one  of  very  considerable  magnitude,  and  the  legal 
principles  involved  not  altogether  decisively  settled.  Some 
of  the  questions  of  fact,  especially  those  relating  to  the  levy 
claimed  by  the  receiver,  seem  not  to  be  entirely  clear,  and 
the  question  itself  is  one  which  may  with  propriety  go  to  the 
court  of  last  resort,  which  it  is  alleged  it  is  not  plain  can  be 
done  by  appeal  from  our  order.  I  am  therefore  inclined,  in 
accordance  with  the  suggestion  of  the  counsel  for  the  re- 
spondent, to  give  to  this  matter  the  direction  proposed  by 
him;  that  is,  to  give  the  plaintiffs  the  opportunity  to  de- 
termine the  question  in  a  more  deliberate  way,  by  the  institu- 
tion of  an  action. 

The  order  of  the  special  term  shoiQd  therefore  be  affirmed, 
with  ten  dollars  costs  in  the  court  below  and  in  this  court,  to 
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the  party  finally  successful  in  obtaining  the  fund ;  without 
determining  the  question  of  right,  and  without  prejudice  to 
a  proper  action  for  said  fund  or  its  proceeds  by  the  Artisans' 
Bank,  or  the  sheriff,  against  the  receiver  and  such  other  par- 
ties as  they  shall  be  advised,  (which  action  is  hereby  author- 
ized to  be  brought,)  and  with  an  injunction  against  the 
receiver,  to  restrain  him  from  disposing  of  such  fund  to  the 
prejudice  of  the  plaintiffs  until  the  determination  of  said  ac- 
tion, or  until  the  further  order  of  this  court. 

[Albany  Gbnbbal  Tbbx,  May  6,  1861.    Oovld,  JSbgeboom  and  Peckham, 
Justices.] 


Ives  v.  Van  Aukek. 

34    fi«| 
ISOt  470l 

84   666  ^  reaerraUon,  m  a  deed,  is  always  of  sometbing  issaing  or  coming  out  of  tbe 

142»  861  thing  or  property  granted,  and  is  not  a  part  of  the  thing  itself.   And,  to  be 

ifib  175  ^  ^-^^  reserration,  it  most  be  to  the  grantor  or  party  executing  it,  and  not 

to  a  stranger  to  the  deed. 
Where  the  plaintiff,  being  the  owner  of  land  on  which  there  was  a  well  of  wa- 
ter, conveyed  the  land  to  T.,  "  reserving  a  privilege  in  the  well,  for  tbe  lota 
owned  by  B.  on  the  east  and  D.  on  the  west,"  44  wom  ketd, 

1.  That  this  was  a  reservation,  and  not  an  exception. 

2.  That  the  rale  of  law,  in  construing  such  a  reservation,  is  to  hold  to  a 
strict  construction  of  the  words  used,  as  against  the  grantor;  and  in  case  of 
any  uncertainty  or  ambiguity,  the  party  against  whom  the  reservation  is 
made  is  entitled  to  the  benefit  of  it. 

8.  That  under  this  rule  of  construction  the  reservation  was  inoperative,  for  tbe 
reason  that  it  was  not  made  to  the  grantor,  and  the  clause  did  not  admit  of 
a  construction  which  would  give  it  to  him ;  and  that  it  could  not  be  made 
to  a  stranger  to  the  deed. 
4.  That  the  clause  was  to  be  construed  as  a  reservation  to  B.  and  B.,  and  not 
.  to  the  grantors ;  notwithstanding  the  foct  that  the  latter,  at  the  time  of 
making  the  conveyance  to  T.,  was  in  poiseesion  of  the  D,  lot,  under  a  con- 
tract to  purchase  the  same. 

THE  plaintiff  being  the  owner  of  a  house  and  lot  upon 
which  there  was  a  well  of  water,  conveyed  the  premises 
to  one  Anna  Tompkins  '^  reserving  a  privil^e  in  the  wdl, 
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for  the  lots  owned  by  Joshua  Brown  on  the  east^  and  Ogden 
Drake  on  the  west/'  This  action  only  involves  the  right 
of  the  Drake  lot  to  the  nse  of  the  well.  The  reservation 
states  that  the  lot  for  which  the  plaintiff  now  claims  the  res- 
ervation  was,  at  the  date  of  the  said  conveyance,  owned  by 
Drake ;  and  snch  was  the  fact.  The  plaintiff  claimed  that 
inasmuch  as,  at  the  time  of  this  conveyance  containing  the 
reservation^  he,  the  plaintiff,  was  in  the  possession  of  the 
Drake  lot,  under  a  contract  of  purchase  from  Drake.  We 
should  construe  this  as  a  reservation  to  the  plaintiff  himself, 
and  not  to  Drake.  And  this  presents  the  real  question  in 
the  case.  The  defendant  holds  and  claims  the  well  under 
a  conveyance  of  the  lot  upon  which  it  is  situated,  directly 
from  Anna  Tompkins,  the  plaintiff's  grantee. 

By  the  Court ^  Mason,  J.  It  is  the  proper  office  of  an  ex- 
ception in  a  deed,  as  distinguished  from  a  reservation,  to 
exempt  from  the  operation  of  the  deed  a  part  of  that  which 
is  granted  or  comprised  within  the  generality  of  its  terms. 
It  must  he  of  such  a  part  as  is  severable  from  the  rest. 
(1  Preston's  JShep.  Touch.  78.  21  Wend,  290.  4  Edw. 
Ch,  JS.  711.  1  Seld.  33.)  The  character  of  a  reservation 
is  always  of  something  issuing  or  coming  out  of  the  thing  or 
property  granted,  and  not  a  part  of  the  thing  itself;  and 
to  be  a  good  reservation,  it  must  always  be  to  the  grantor 
or  party  executing  it,  and  not  to  a  stranger  to  the  deed. 
(1  Preston's  Shep.  Touch.  80.  1  Seld.  33,  38.  18  Ba- 
con's Ahr.  460.  Whitlock's  case^  8  Co.  69.  8  John.  73, 
75.)  Nor  can  a  condition  be  reserved  to  a  stranger  to 
the  deed.  (4  KenPs  Com.  127.  12  Barh  460.)  This  is 
most  clearly  a  reservation,  and  not  an  exception ;  and  the 
question  presented  depends  upon  the  construction  to  be  put 
upon  the  reservation.  The  rule  of  law,  in  construing  such 
a  reservation,  is  to  hold  to  a  strict  construction  of  the  words 
of  the  reservation,  as  against  the  party  whose  words  they  aro. 
And  so  strict  is  the  rule  in  this  respect,  that  if  any  advantage 
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can  be  gained  from  any  uncertainty  or  ambiguity  in  the  words, 
tbe  party  making  the  reservation  is  not  entitled  to  it,  but 
the  party  against  whom  the  reservation  is  made  is  entitled 
to  the  benefit  of  it.  (1  Prest,  8hep,  Touch,  88.  3  John, 
387.  8  id.  394,  400.  1  Seld,  33,  40.)  Applying  this  rule 
of  construction  to  the  reservation  in  the  plaintiff's  deed 
to  Anna  Tompkins,  I  can  come  to  no  other  conclusion  than 
that  this  reservation  is  wholly  inoperative,  for  the  reason  that 
it  is  not  made  to  the  grantor,  and  cannot  be  made  to  a  stran- 
ger to  the  deed.  The  reservation  is  as  follows :  "Reserving 
a  privilege  in  the  well  for  lots  owned  by  Joshua  Brown  on 
the  east,  and  Ogden  Drake  on  the  west."  Now  it  cannot  be 
pretended  that  a  reservation  to  either  -Brown  or  Drake  would 
be  valid,  for  they  are  strangers  to  the  deed.  Nor  can  a  res- 
ervation to  their  lots  be  made,  for  their  use.  The  reservation 
cannot  be  allowed  to  the  plaintiff,  for  the  reason  that  apply- 
ing the  strict  rule  of  construction  which  the  law  imposes 
against  him,  the  reservation  does  not  admit  of  a  construc- 
tion which  would  give  it  to  the  plaintiff.  Upon  a  fair  con- 
struction of  the  clause,  it  may  be  held  a  reservation  to  Brown 
and  Drake.  The  reservation  states  that  the  lot  for  which 
the  plaintiff  now  claims  the  reservation  was  at  that  date 
owned  by  Drake ;  and  such  was  the  fact. 

Upon  this  state  of  the  case,  no  one  could  doubt  but  we 
should  hold  it  a  reservation  to  Drake,  and  no  one  else.  The 
plaintiff  claims  that  as,  at  the  time  of  this  conveyance  con- 
taining the  reservation,  the  plaintiff  was  in  possession  of 
the  Drake  lot  under  a  contract  of  purchase  from  Drake,  we 
must  construe  this  as  a  reservation  to  him,  and  not  to  Dreiek. 
The  diflSiculty  with  this  argument  is,  that  it  requires  us  to 
reverse  entirely  the  rule  of  construction  in  regard  to  reserva- 
tions, because  when  the  fact  is  admitted  that  the  plaintiff 
was  in  possession  of  this  Drake  lot,  under  a  contract  to  pur- 
chase, the  question  still  remains,  on  the  construction  of  the 
reservation,  whether  the  plaintiff  did  not,  in  fact,  intend  to 
reserve  it  to  Drake  as  owner  of  the  title,  instead  of  himself 
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as  owner  in  equity ;  and  if  there  is  any  ambiguity  in  this 
respect,  and  any  advantage  can  arise  from  the  uncertainty, 
the  law  gives  it  to  the  defendant,  and  not  to  the  plaintiff. 
There  is  no  intimation  in  the  reservation  that  the  plaintiff 
had  any  interest  in  the  Drake  lot,  or  that  he  intended  to  re- 
serve to  himself  any  privilege  in  regard  to  this  well  iq  ques- 
tion. On  the  contrary,  so  far  as  we  can  derive  any  intent 
from  the  language  of  the  reservation,  it  was  to  reserve  ihis 
privilege  to  Drake  as  owner  of  the  lot. 

The  plaintiff,  perhaps,  supposed  that  as  Drake  was  the 
owner,  and  he  was  under  contract  to  convey  the  lot  to  him,  it 
would  be  as  well  to  make  the  reservation  to  Drake,  and  he 
would  take  it  by  conveyance  from  him. 

At  any  rate,  it  is  a  very  forced  construction  of  this  reser- 
vation to  hold  it  as  made  to  the  plaintiff,  who  is  in  nowise 
referred  to  or  mentioned  in  it ;  and  as  he  must  claim,  if  at 
all,  upon  the  plain  and  strictest  construction  of  the  language 
of  the  reservation,  I  do  not  see  how  we  can  give  it  to  him. 
I  advise  that  a  judgment  be  entered  for  the  defendant,  with 
costs  to  be  taxed. 

Judgment  for  the  defendant. 

[Otsboo  Qbnsbal  Tbbx,  July  14,  1857.    Oray,  ShaMand  and  Mdscn, 
Justices.] 


Richardson  vs.  The  Citt  or  Brooklyn. 

A  contract  in  writing  was  entered  into,  on  the  14th  of  February,  1864, 
between  J.  B.  and  the  citj  of  Brooklyn,  by  which  the  former  agreed  to 
famish  all  the  materials  and  do  the  work  necessary  to  ^rade  and  pare 
Washington  arenue  and  I),  street  to  the  Flatbnsb  line,  in  the  manner  speci- 
fied ;  and  the  city  agreed,  in  consideration  of  the  due  and  fkithful  perform- 
ance of  the  contract  by  J.  B.,  to  cause  due  diligence  to  be  used  in  laying, 
confirming  and  collecting  the  assessment  for  the  cost  of  said  work,  and  to 
pay  J.  B.,  his  heirs  or  assigns,  the  price  per  running  foot  therein  specified, 
as  the  same  should  become  due,  and  be  received  into  the  treasury  from  said 
aaseesment.    On  the  27th  of  January,  1855,  3,  B.  made  an  order  in  writing, 
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whereby,  for  raloe  reoeired,  be  directed  the  city  to  pay  oat  of  the  monej 
dae  to  bim  on  said  contract,  $2000,  to  B.  P.  or  order.  In  satisfaction  of 
which  order,  the  city,  on  the  ]7tb  of  December,  1865,  issued  a  certificate, 
nnder  its  corporate  seal,  certifying  that  there  woald  be  due  from  tbe  city 
to  J.  B.  or  B.  P.  or  order,  on  contract  for  Washington  arenne  grading  and 
paving,  dtc,  $2000,  payable  upon  tbe  snrrender  of  the  certificate  when  the 
assessments  for  said  improvement  should  have  been  collected  and  paid  into 
the  city  treasury.  In  an  action  by  the  holder  and  sssigoee  of  the  certifi- 
cate, against  the  city,  for  negligence  in  not  collecting  the  assessments  out 
of  which  tbe  certificate  was  payable,  it  appearing  that  the  assessment  upon 
the  property  benefited  had  been  duly  made  and  confirmed  by  the  corpora- 
tion, and  a  warrant  issued  in  due  season,  to  collect  tbe  money,  which  was 
returned  unsatisfied,  for  want  of  purchasers,  after  the  property  had  been 
duly  advertised  and  offered  for  sale ;  U  imu  KM  that  the  city  was  not  bound 
to  advertise  and  ofi'er  to  sell  the  property  a  second  time,  in  the  hope  of  ob- 
taining a  purchaser ;  and  that  it  was  not  guilty  of  negligence  in  omitting  to 
do  so. 

In  such  a  case  it  is  the  duty  of  the  contractor,  or  the  holder  of  the  certificate, 
to  attend  the  sale  and  bid  in  the  property,  for  the  protection  of  his  own  in- 
terests, and  resell  it  for  his  own  benefit 

The  contractor  makes  his  bargain,  and  undertakes  the  work,  with  express 
reference  to  the  source  from  whence  he  is  to  receive  payment.  And  if  the 
source  proves  insufficient  to  recompense  him  for  what  he  has  done,  the- 
statute  has  provided  no  means  for  his  indemnity.    Per  Bbown,  J. 

THE  complaint  in  this  action  allied  that  on  the  14th  daj 
of  Febniaiy,  1854,  the  defendants  and  one  James  Ben- 
nett made  a  contract  in  writing,  by  which  the  said  James 
Bennett  agreed  with  the  defendants  to  furnish  all  the  mate- 
rials and  do  all  the  work  necessary  to  grade  and  pave  Wash- 
ington avenue  and  Douglass  street  to  the  Flatbush  line,  in 
the  city  of  Brooklyn,  in  the  manner  set  forth  in  said  contract ; 
that  previous  to  making  said  contract,  the  defendants  had  by 
resolution  determined  to  make  the  above  named  improve- 
ment, and  had  by  resolution  duly  authorized  the  said  contract 
to  be  made  with  the  said  James  Bennett,  at  the  price  or  sum 
of  three  dollars  and  thirty-nine  cents  per  running  foot  through 
the  center ;  and  the  defendants,  in  and  by  the  said  contract, 
did  agree  with  the  said  James  Bennett,  in  consideration  of 
the  due  and  faithful  performance  of  the  said  contract  by  the 
said  Bennett,  to  cause  due  diligence  to  be  used  in  laying, 
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confirmiDg  and  collecting  the  assessment  for  the  cost  of  said 
work,  and  to  pay  or  cause  to  be  paid  to  the  said  James  Ben- 
nett, his  heirs  or  assigns,  the  said  contract  price,  as  the  same 
should  become  dae,  and  be  received  into  the  treasury  from 
said  assessment.  The  plaintiff  further  alleged  that  the  said 
James  Bennett  duly  performed  all  the  conditions  of  the  said 
contract  on  his  part,  prior  to  the  17th  day  of  December, 
1855.  And  that  on  the  27th  day  of  January,  1855,  the  said 
James  Bennett  made  an  order  in  writing,  whereby,  for  value 
received,  he  directed  the  defendants  to  pay  out  of  the  mon- 
eys due  to  him  on  the  said  contract,  two  thousand  dollars  to 
B.  P.  Perrin,  cashier,  or  order,  which  said  order,  on  the  27th 
day  of  January,  1855,  was  duly  £Qed  with  the  defendants ; 
and  that  in  satisfaction  of  the  said  order,  the  defendants,  on 
the  17th  day  of  December,  1855,  duly  executed,  under  their 
corporate  seal,  a  certificate  in  the  words  and  figures  fol- 
lowing : 

"  No.  713.  $2000.  This  certifies  that  there  will  be  due 
from  the  city  of  Brooklyn  to  James  Bennett  or  E.  P.  Perrin, 
cashier,  or  order,  on  contract  for  Washington  avenue  grading 
and  paving  from  Douglass  street  to  city  line,  the  sum  of  two 
thousand  dollars,  payable  upon  the  surrender  of  this  certifi- 
cate, when  the  assessments  for  said  improvements  shall  have 
been  collected  and  paid  into  Ae  city  treasury. 

In  witness  whereof,  these  presents  are  executed  this  seven- 
teenth day  of  December,  1855. 

[l.  s.]  Geobos  Hall,  Mayor. 

Attest,  8.  J.  Burr,  Assistant  City  Clerk.'* 

Countersigned  by  the  comptroller. 
Which  said  certificate  the  defendants  delivered  to  the  said 
B.  P.  Perrin,  cashier ;  that  the  said  Perrin  duly  indorsed  the 
same  on  the  back  thereof  for  value  received,  and  directed  the 
defendants  to  pay  the  same  to  William  A.  Coit,  or  order,  and 
delivered  the  same  to  the  said  Coit ;  that  the  said  William. 
A.  Coit,  for  value  received,  indorsed  and  delivered  the  same 
to  the  plaintiff,  who  is  now  the  lawful  owner  and  holder 
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thereof;  that  the  said  certificate  has  not  been  paid,  or  any 
part  thereof;  that  the  assessment  for  the  cost  of  the  said 
work  was  duly  confirmed  on  the  5th  day  of  June,  1854 ;  that 
the  defendants  might,  with  due  diligence,  have  collected  the 
whole  assessment  for  the  cost  of  the  said  work,  on  or. before 
the  first  day  of  January,  1856 ;  that  they  did  not  cause  due 
diligence  to  be  used  in  collecting  the  said  assessment,  whereby 
the  said  assessment  has  not  been  yet  collected,  nor  sufficient 
thereof  to  pay  any  part  of  the  aforesaid  certificate.  Where- 
fore the  plaintiff  demands  judgment  for  the  sum  of  two 
thousand  dollars,  with  interest  from  January  1st,  1856, 
and  costs. 

The  answer  was  a  general  denial.  The  action  was  tried 
by  a  jury,  in  the  city  court  of  Brooklyn,  in  April,  1861. 
Verdict  in  favor  of  the  plaintiff,  for  $2746.27.  From  the 
judgment  entered  thereon  the  defendant  appealed.  The 
other  material  facts  are  detailed  in  the  opinion  of  the  court. 

2>.  P.  Barnard,  for  the  plaintiff. 

Alexander  McCue,  for  the  defendant 

By  the  Court,  Brown,  J.  This  is  an  appeal  from  a  judg- 
ment recovered  by  the  plaintiff,  in  the  city  court  of  Brooklyn. 
The  plaintiff  is  the  holder  of  a  certificate  dated  17th  Decem- 
ber, 1855,  signed  by  George  Hall,  mayor,  S.  J.  Burr,  assist- 
ant city  clerk,  and  countersigned  by  William  B.  Lewis, 
comptroller  of  the  city  of  Brooklyn,  for  $2000,  which  will  be 
due  to  James  Bennett  or  E.  P.  Perrin,  cashier,  or  order,  on 
contract  for  grading  Washington  avenue,  payable  upon  the 
surrender  of  the  certificate,  when  the  assessments  for  such 
improvements  shall  have  been  paid  into  the  city  treasury. 
James  Bennett  was  the  contractor,  and  had  performed  the 
work.  The  expenses  of  the  improvement  had  been  duly  as- 
sessed upon  the  property  benefited,  and  a  warrant  duly  issued 
to  the  coUector  to  collect  the  assessment,  which  was  returned 
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unsatisfied.  The  lands  charged  with  the  assessment  were 
advertised  and  put  up  for  sale  on  the  11th  day  of  October, 
1855,  and  a  portion  of  them  sold  to  bona  fide  purchasers ;  the 
proceeds  of  which  sale  were  duly  applied  in  satisfaction  of  a 
part  of  the  expenses  of  the  work,  and  the  residue  of  the 
lands  were  offered  for  sale,  and  no  one  bidding  or  offering  to 
purchase  the  same,  they  were  struck  down  by  the  officer  to 
James  Bennett,  the  contractor,  who  had  not  perfected  the  sale 
by  accepting  the  certificate  in  satisfaction  of  the  assessment, 
interest  and  expenses.  The  payees  or  holders  indorsed  over 
the  certificate  to  one  William  A.  Coit,  who  indorsed  it  over 
to  the  plaintiff.  The  action  is  for  negligently  omitting  to 
enforce  the  collection  of  the  assessments  and  to  pay  the  money 
in  satisfaction  of  the  certificate. 

This  is  the  third  judgment  that  the  plaintiff  has  obtained 
in  the  city  court  in  this  action,  for  the  recovery  of  the  money 
mentioned  in  the  certificate.  The  first  judgment  was  re- 
versed in  this  court  for  misdirection  of  the  judge  upon  the 
trial.  (Richardson  v.  Citt/  of  Brooklyn,  31  Barb,  152.) 
The  second  judgment  was  reversed,  because  it  appeared  the 
contractor  himself  had  become  the  purchaser  of  the  property 
charged  with  the  payment  of  the  tax,  and  had  not  completed 
his  purchase,  and  that  the  defendant  had  received  no  money 
applicable  to  the  payment  and  unapplied  to  the  payment  of 
the  charges  for  the  improvement.  Some  new  facts  appeared 
upon  the  last  trial,  to  which  I  will  refer.  It  appeared  from 
the  proof  that  James  Bennett,  the  contractor,  was  not  present 
at  the  sale,  and  no  one  bid  for  him.  Nine  parcels  or  lots 
were  struck  down  to  Q-.  W.  Chapman,  and  the  residue  the 
street  commissioner  says  he  struck  down  to  James  Bennett, 
the  contractor,  but  without  his  authority.  There  were  no 
bidders  for  the  property  struck  off  to  Bennett.  Archibald 
T.  Lawrence,  the  street  commissioner,  who  conducted  the  sale, 
says  that  he  held  the  bid  open  for  any  party  to  take  the  title 
of  Mr.  Bennett,  and  found  no  purchaser ;  by  which  I  under- 
stand him  to  mean,  that  he  was  ready  at  all  times  to  execute 
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and  deliver  the  certificate  of  sale  to  any  person  or  persons 
who  would  take  the  property  at  the  bid  and  pay  the  assess* 
menty  interest  and  expenses.  He  also  testified  that  he  had 
not  been  applied  to,  nor  had  any  one  else  in  his  office  been 
applied  to,  to  readvertise  and  resell  the  lots.  To  the  same 
effect  was  also  the  testimony  of  the  street  commissioner, 
William  W.  Gardner.  William  A.  Coit,  the  plaintiff's  as^ 
signer,  also  testified  that  he  had  called  upon  Lawrence,  the 
comptroller,  and  also  on  the  street  commissioner,  and  insisted 
that  if  the  money  was  not  collected,  the  property  should  be 
resold,  and  was  told  that  it  had  been  struck  down  to  Bennett, 
who  would  pay  soon.  He  further  said,  that  about  three 
months  thereafter,  ^^  I  offered  to  take  an  amount  of  the  prop- 
erty sufficient  to  pay  the  certificates,  but  they  would  not  do 
it  unless  I  paid  the  interest  and  damages,  &c.  amounting  to 
$600  or  $700,  and  I  could  get  none  unless  I  took  the  whole. 
Lawrence,  the  street  commissioner,  offered  that  if  I  would 
take  a  transfer  of  any  of  the  parcels  knocked  down  to  Ben- 
nett, and  pay  what  was  due  on  them  for  interest  and  ex- 
penses, he  would  allow  me  to  do  so,  and  I  to  receive  from  the 
comptroller  so  much  of  the  amount  which  they  received  as 
might  be  applicable  to  the  payment  of  the  certificates.''  It 
was  admitted  there  was  no  money  in  the  possession  or  treas- 
ury of  the  city  applicable  to  the  payment  of  the  expenses  of 
the  improvement. 

By  reference  to  the  contract  between  Bennett  and  the  city, 
set  out  in  the  case,  the  latter  agreed  to  receive  the  payment 
for  the  work  stipulated  in  the  contract,  as  the  money  should 
be  collected  from  time  to  time  on  the  assessments  therefor ; 
and  the  city  also  agreed,  on  its  part,  to  cause  due  diligence 
to  be  used  in  laying,  confirming  and  collecting  the  assess- 
ments for  the  cost  of  the  work,  and  pay  the  same  to  the  con- 
tractor, as  the  same  should  become  due  and  be  received  into 
the  treasury.  The  obligation  of  the  city  is  not  to  pay  the 
expenses  of  the  improvement,  absolutely.  The  expenses  are 
not  a  charge  upon  the  city  generally,  but  upon  the  persons 


1 


ORANGE-SEPTEMBER,  1861.  575 

Richardflon  v.  City  of  Brooklyn. 

and  the  property  benefited.  The  ciiy  was  diligently  to  exe^ 
cute  the  power  given  to  them  by  the  statute,  to  assess  and 
collect  the  money,  and  when  collected  to  apply  it  in  payment 
of  the  cost  of  the  work.  The  proof  taken  in  the  action 
shows  that  the  assessment  was  made  and  confirmed.  A  war- 
rant was  issued  in  due  form  and  season  to  collect  the  money, 
which  was  returned  unsatisfied,  with  the  usual  affidavit  of 
the  collector,  that  there  were  no  goods  and  chattels  out  of 
which  the  collector  could  make  the  money,  and  that  he  had 
given  and  published  the  requisite  notices.  That  the  prop- 
erty charged  with  the  payment  of  the  expenses  had  been  duly 
advertised  and  offered  for  sale,  and  that  there  were  no  pur- 
chasers who  were  willing  to  accept  a  title  for  such  lands,  and 
pay  the  amount  assessed,  with  the  interest  and  expenses. 

Up  to  this  stage  of  the  proceedings,  there  is  no  lack  of 
diligence  attributed  to  the  city,  or  its  officers.  The  letter  of 
the  statute  under  which  the  improvement  was  made,  was 
complied  with.  And  if  there  was  any  thing  else  to  be  done 
by  the  city  to  exonerate  itself  from  the  charge  of  negligence, 
it  results  by  implication,  and  not  from  express  direction. 
The  plaintiff  contends  that  the  collector  of  the  city  was 
bound  to  readvertise,  and  offer  and  attempt  to  resell  the  prop- 
erty charged.  The  city,  he  says,  was  under  an  obligation  to 
incur  the  expense  of  advertising  the  property  for  12  weeks 
longer  in  all  the  corporation  newspapers,  and  offering  it  for 
sale  again  at  auction,  in  the  hope  of  finding  bidders  at  that 
time.  It  is  to  be  noticed  that  this  class  of  sales  are  not  sales 
made  for  whatever  sum  of  money  may  be  the  highest  sum 
bid  for  the  particular  lot  offered,  but  the  sale  is  to  the  bidder 
who,  for  the  lowest  term  of  years,  will  take  the  same  and 
pay  the  amount  of  the  tax  chai^d  upon  the  lot,  with  the 
interest  and  expenses.  The  bidder  must  take  the  lot  at  the 
fixed  price,  and  nothing  less,  and  the  competition  is  upon  the 
duration  of  the  term  for  years,  and  not  upon  the  price  to  be 
paid.  See  section  26,  title  5,  of  the  act  of  the  17th  of  April, 
1854,  to  consolidate  the  cities  of  Brooklyn  and  Williams- 
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burgh  and  the  town  of  Bushwick.  The  city  of  Brooklyn  did 
not  fail  to  effect  a  sale  of  the  lots  struck  down  to  Bennett 
from  any  irregularity  in  the  proceedings,  or  omission  to  give 
the  proper  notice,  or  the  misconduct  of  its  officers.  It  failed 
to  effect  a  sale  and  to  realize  money  therefrom  to  pay  the  ex- 
penses of  the  improvement,  because  no  one  of  all  the  inhab- 
itants of  a  populous  city,  after  a  notice  of  the  sale  for  12 
successive  weeks  in  the  public  papers,  could  be  found  who 
would  accept  the  title  for  any  term  of  time  for  the  lands,  and 
as  an  equivalent  therefor,  pay  the  tax  and  the  interest  and 
expenses. 

Improvements  in  cities — improvements  local  in  their  na- 
ture, such  as  the  construction,  grading  and  paving  streets  and 
avenues,  the  cost  of  which  is  by  law  chargeable  upon  the 
property  in  the  immediate  vicinity — are  often  pushed  far  be- 
beyond  the  public  wants  and  necessities,  and  quite  as  often 
against  the  will  of  the  land  owners  who  are  thought  to  be 
benefited.  It  may  happen — nay,  it  does  happen — and,  judg- 
ing from  the  evidence,  it  has  happened  in  the  case  of  grading 
and  paving  Washington  avenue,  that  the  cost  of  the  im- 
provement exceeds  the  present  value  of  the  property  chained 
with  the  burthen  of  its  payment.  Bankruptcy  and  ruin  caused 
by  the  coercive  improvement  of  one's  property,  is  no  novelty. 
The  contractor  makes  his  bargain,  and  undertakes  the  work 
with  express  reference  to  the  source  from  whence  he  is  to  re- 
ceive payment.  And  if  the  property  proves  insufficient  to 
recompense  him  for  what  he  has  done,  the  statute  has  pro- 
vided no  means  for  his  indemnity.  This  consequence  may 
have  been  intended  to  operate  as  a  salutary  restraint  upon 
improvident  and  needless  improvements.  When  the  lands 
charged  with  the  payment  of  the  tax  are  advertised  and 
brought  to  a  sale,  the  duty  of  the  contractor  and  those  to 
whom  he  may  have  assigned  the  certificates  given  for  his  com- 
pensation is  plain  enough.  They  cannot  absent  themselves 
froin  the  sale,  and  leave  the  affair  to  take  care  of  itself,  an^ 
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when  it  fails,  for  want  of  purchasers  to  take  the  propertj 
and  pay  the  tax,  call  upon  the  city  collector  to  readvertbe 
and  offer  the  lands  tor  sale  from  time  to  time,  and  as  often  as 
may  he  necessary,  until  a  purchaser  can  he  found.  The  pro- 
vision of  the  statute  regulating  and  providing  for  the  sale, 
must  receive  a  reasonahle  interpretation ;  and  it  is  far  more 
reasonable  to  say  that  the  contractor,  or  person  claiming  the 
tax,  must  take  care  of  his  own  interest,  bid  in  the  lands  him« 
self,  and  resell  them  at  his  own  convenience  and  for  his  own 
benefit,  rather  than  say  that  the  officers  of  the  city  are  to 
advertise  and  offer  to  sell  a  second,  and  perhaps  a  third  time, 
in  the  hope  that  some  disinterested  person  will  purchase. 

In  the  present  case,  the  lots  which  no  one  would  purchase 
were  bid  off  in  the  name  of  James  Bennett,  the  contractor, 
and  he,  or  those  entitled  to  his  compensation,  could  have  had 
the  title  to  the  lands  in  satisfaction  thereof.  The  plaintiff's 
assignor,  William  A.  Coit,  was  offered  by  the  collector  any 
of  the  parcels  struck  off  to  Bennett,  upon  his  paying  what 
was  due  upon  them,  and  be  allowed  and  credited  his  just  and 
appropriate  share  of  the  money  applicable  to  the  payment  of 
the  certificate  which  he  claims  to  recover  in  this  action.  I 
will  not  say  that  the  officers  of  the  city  might  not,  within  the 
limit  of  their  authority,  have  readvertised  and  made  an-* 
other  effort  to  sell  the  property.  I  will  not  say  that  their 
power  was  expended,  and,  in  respect  to  the  lands,  they  were 
functus  officio.  But  I  think,  in  view  of  all  the  circum- 
stances disclosed  by  the  proof,  they  were  under  no  legal  obli- 
gation to  do  any  thing  of  the  kind,  and  that  the  charge  of 
negligence  and  want  of  diligence,  set  up  in  the  complaint, 
was  not  made  out.  In  £eard  v.  The  City  of  Brooklyn,  (31 
Barb.  142,)  which  was  a  similar  action  for  the  negligent 
omission  to  enforce  the  collection  of  a  street  assessment,  the 
warrant  was  issued  to  the  collector  in  July,  1848.  It  had 
not  been  returned,  and  no  other  effort  or  proceedings  were 
had  by  the  officers  of  the  city  to  collect  the  tax.    In  its 

Vol.  XXXIV.  37 


578  OASES  IN  THE  SUPREME  GOUBT. 

DUoBway  v.  Wiiuuit. 

principal  features  it  has  little  resemblance  to  the  case  under 
consideration. 

The  judgment  of  the  city  court  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  eyent. 

[Obanob  Qshbkal  Te&x,  September  9, 1861.    BmcM,  Brown  and  Strug/k- 
ham,  Justices.] 
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An  order  was  made  by  commiisloDers  of  highways,  laying  out  a  highway,  iW>m 
wluch  four  indiridnals  appealed,  separately,  to  the  county  judge,  who 
thereap<m  appointed  three  referees  to  hear  and  determine  the  same.  The 
appeals  were  all  heard  together,  at  one  and  the  same  time,  and  the  determ- 
ination of  the  commissioners  affirmed,  four  separate  orders  of  affirmance 
being  made.  Edd  that  the  referees  were  not  entitled  to  receire  compensa- 
tion for  their  services,  each,  at  the  rate  of  $2  per  day,  for  each  appeal,  but 
that  each  referee  was  only  entitled  to  $2  per  day  for  the  time  he  was  em- 
ployed in  hearing  and  determining  the  question  referred  to  them  in  regard 
to  laying  out  the  road,  without  reference  to  the  number  of  appeals  or  ap- 
pellants. 

Whatever  may  be  the  number  of  appeals,  there  should  be  but  one  set  of  ref- 
erees, but  one  proceeding,  or  hearing  and  determination,  and  only  one  order 
to  signify  what  that  determination  is. 

Where  an  order  of  commissioners  of  highways,  laying  out  a  highway,  is  af- 
firmed by  referees,  on  appeal  to  the  county  judge,  the  fees  of  the  referees 
are  to  be  paid  by  the  parties  appealing.  If  there  are  several  appellants,  tho 
obligation  to  pay  is  joint  and  several,  and  may  be  enforced  in  an  action  by 
tho  referees,  or  their  assignee,  against  one,  only,  as  well  as  in  an  action 
against  aU  the  appeUants. 

THE  commissioners  of  highways,  of  the  town  of  Westfield, 
made  an  order  layii^  out  a  highway,  on  the  application 
of  the  plaintiff.  From  this  order  the  defendant  in  this  action 
and  three  other  persons  separately  appealed  to  the  county 
judge  of  Bichmond  county.  Three  referees  were  appointed, 
pursuant  to  statute,  to  hear  and  decide  the  four  appeals. 
The  four  appeals  were  heard  and  argued  together,  the  testi- 
mony given  before  the  referees  being  taken  upon  all  the  ap- 
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peals.  In  the  heariDg  and  determination  of  all  these  appeals, 
the  referees  were  occupied  sixteen  days.  For  their  services 
on  these  appeals  the  referees  charged  two  dollars  per  diem  on 
each  appeal,  (as  if  heard  separately,)  or  eight  dollars  for  each 
day  actually  employed,  making  in  aU  $384.  This  amount 
was  paid  by  the  plaintiff,  and  after  payment  the  referees 
made  four  assignments,  one  on  each  appeal,  purporting  to 
assign  to  the  plaintiff  a  demand  against  each  of  the  appel- 
lants for  $96,  referees'  fees ;  and  four  actions  were  brought 
by  the  plaintiff,  one  against  each  appellant,  and  each  to  re- 
cover $96. 

This  action  was  brought  upon  one  of  the  claims  assigned 
as  above  stated,  (on  the  "  appeal  of  Joseph  0.  Winant.^') 
It  was  tried  in  November,  1860,  before  Mr.  Justice  Lott, 
without  a  jury.  He  decided  that  the  plaintiff  was  entitled 
to  recover  the  full  amount  claimed.  From  the  judgment  ren- 
dered upon  his  decision  the  defendant  appealed  to  the  gen- 
eral term. 

William  FuUertony  for  the  plaintiff. 

M,  HaUy  for  the  defendant. 

By  the  Gourty  Bbown,  J.  On  the  31st  of  October,  1863, 
the  commissioners  of  highways  of  the  town  of  Westfield',  in 
the  county  of  Bichmond,  upon  the  application  of  Gabriel 
Disosway,  the  plaintiff  in  this  action,  made  an  order  in  due 
form,  according  to  the  statute,  laying  out  a  highway  in  such 
town,  which  was  filed  and  recorded  in  the  clerk's  office  of  the 
town  on  the  29th  of  November  of  the  same  year.  From  this 
order  the  defendant,  Joseph  C.  Winant,  and  three  other  in- 
habitants of  the  town,  to  wit,  James  Johnson,  jun.,  Winant 
Winant  and  James  Johnston,  appealed,  separately,  to  the 
county  judge,  who  thereupon  appointed  three  referees  to  hear 
and  determine  the  same.  The  appeals  were  all  heard  togeth- 
er, at  one  and  the  same  time,  and  the  determination  of  the 
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commissioners  laying  out  the  highway  affirmed.  The  decis- 
ion of  the  referees,  in  writing  and  signed  by  them  reepectivelyy 
was  filed  and  recorded  in  the  town  clerk's  office  on  the  23d 
of  January,  1860.  In  the  performance  of  this  duty  they  were 
actually  employed,  one  of  them  16  days,  another  15  days,  and 
the  other  17  days,  being  in  all  48  days.  They  each  claimed 
to  receive  compensation  for  their  services  at  the  rate  of  $2 
per  day  for  each  appeal,  being  $8  per  day  to  each  referee  for 
the  number  of  days  he  was  employed  in  hearing  and  determ- 
ining  the  question  of  laying  out  the  road.  They  declined  to 
deliver  over  the  order  made  by  them,  affirming  the  action  of 
the  commissioners,  until  their  fees  were  paid.  Wh^eupon 
the  plaintiff  in  this  action,  upon  whose  application  the  road 
was  laid  out,  paid  their  fees  for  services  at  the  rate  of  $96 
in  each  separate  appeal,  and  took  an  assignment  of  their 
claim,  and  thereupon  brought  this  action  to  recover  from  the 
defendant  $96,  the  sum  claimed  to  be  due  from  him  for  the 
services  rendered  in  hearing  and  determining  his  appeal.  The 
defendant,  in  his  answer,  denied  the  right  of  the  referees,  to 
the  compensation  claimed,  and  averred  that  they  were  each 
of  them  entitled  to  receive  $2  per  day,  and  no  more,  for  each 
day  they  were  employed  in  hearing  and  determining  the  ques- 
tion referred  to  them  in  regard  to  laying  out  the  road,  with- 
out reference  to  the  number  of  appeals  or  appellants.  For  a 
further  answer  he  also  alleged  a  want  of  parties,  and  averred 
that  James  Johnson,  jun.,  Winant  Winant  and  James  John- 
ston, were  jointly  liable  with  him  to  pay  whatever  compensa- 
tion was  due  for  the  services  rendered,  and  should  be  made 
parties  defendants  with  him.  The  action  was  tried  before 
Mr.  Justice  Lett,  without  a  jury,  at  the  Bichmond  circuit, 
who  rendered  judgment  against  the  defendant  for  the  sum 
claimed,  with  the  interest,  being  $102.16,  with  the  costs  of 
the  action ;  from  which  the  defendant  appealed  to  the  gen- 
eral term. 

The  8th  section  of  the  act  of  the  14th  December,  1847,  to 
amend  the  act  concerning  town  officers  and  town  and  coun- 
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ty  expenses,  and  to  prevent  abuses  in  auditing  such  accounts, 
substitutes  three  referees  in  place  of  three  judges  of  the  court 
of  common  pleas,  as  the  tribunal  for  hearing  and  determining 
appeals  from  orders  of  commissioners  of  highways,  either  in 
k^  out,  altering  or  disoontiniUBg  any  Zd,  or  i  refusing 
to  lay  out,  alter  or  discontinue  any  road,  and  declares  that 
such  referees  shall  possess  all  the  powers  and  discharge  all 
the  duties  heretofore  possessed  and  discharged  by  the  three 
judges  under  title  first,  article  4th,  chapter  16th  of  the  first 
part  of  the  revised  statutes.  These  appeals  from  the  judg- 
ment of  the  commissioners  may  be  brought  by  any  person 
who  shall  conceive  himself  aggrieved  thereby.  The  route  of 
roads  proposed  to  be  laid  out,  and  of  those  already  laid  out 
and  proposed  to  be  altered  or  discontinued,  are  seldom  con- 
fined to  the  lands  of  one  proprietor.  They  usually,  and  in 
the  present  state  of  the  country  almost  universally,  extend 
through  and  afiidct  the  lands  of  various  proprietors.  In  this 
aspect — to  say  nothing  of  the  inhabitants  of  the  town  who 
are  to  be  charged  with  the  expense  of  making  and  maintain^ 
ing  the  road  amd  entitled  to  its  beneficial  enjoyinent — there 
will  usually  be  a  number  of  persons  more  or  less  entitled  to 
the  right  of  appeal.  In  aa  appeal  from  an  order  laying  out 
or  refusing  to  lay  out  a  highway,  however  numerous  may  be 
the  number  of  persons  who  separately  exercise  the  right  of 
appeal,  assuming  the  regularity  of  the  proceedings,  there  can 
be  but  a  single  question — a  single  issue— -upon  which  the 
referees  are  to  exercise  their  judgment,  and  that  is,  whether 
they  will  affirm  or  reverse  the  decision  of  the  commissioners 
of  highways,  with  this  qualification,  that  if  they  shall  reverse 
an  order  refusing  to  lay  out  or  alter  a  highway,  they  are  to 
proceed  themselves  to  lay  out  or  alter  the  road  applied  for. 
The  framers  of  the  statutes  had  this  unity  of  action  upon 
several  appeals  from  the  same  determination  of  the  commis* 
doners  in  mind  at  the  time  they  performed  their  work ;  for 
both  the  old  and  the  new  statutes  provide  that  appeals  must 
be  brought  within  sixty  days  from  the  time  of  filing  the  ooib>» 
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misioners'  order  in  the  town  clerk's  office.  And  the  act  of  1847 
also  declares  that  the  county  judge  shall  appoint  the  referees 
after  the  sixty  days  given  for  the  purposes  of  appeal  shall  have 
elapsed.  By  the  8th  section  of  this  latter  act  they  are  to  hear 
and  determine  all  the  appeals  that  may  have  been  brought 
within  the  sixty  days,  and  before  proceeding  to  hear  the  ap- 
peal or  appeals,  are  to  be  sworn  faithfully  to  hear  and  de* 
termine  the  matters  referred  to  them.  So  by  the  89th  section 
of  the  act  in  regard  to  laying  out  public  and  private  roads, 
(1  B,  S.  514,)  "  the  judges  to  whom  the  first  appeal  from 
any  such  determination  shall  be  made,  shall  have  exclusive 
jurisdiction  of  all  appeals  from  the  same  determination,  to 
the  end  that  their  decision  when  made  may  embrace  the  whole 
subject.  And  for  this  purpose  they  shall  suspend  all  pro- 
ceedings upon  the  appeal  first  made,  and  upon  all  other  ap- 
peals received  by  them  from  such  determination,  until  the 
time  limited  for  such  appeal  shall  have  expired.  The  appeal 
is  a  veiy  simple  proceeding,  requiring  no  petition  of  appeal, 
no  case  or  bill  of  exceptions,  and  no  security.  But  a  notice 
only  addressed  to  the  judge,  signed  by  the  party  appealing, 
stating  briefly  the  ground  upon  which  it  is  made,  and  whether 
brought  to  reverse  entirely  the  determination  of  the  commis- 
sioners, or  only  a  part  thereof,  and  specifying  such  part 
Both  the  statutes  exhibit  a  clear  purpose,  that  whatever  may 
be  the  number  of  appeals,  there  shall  be  but  one  set  of  ref- 
erees or  appellate  judges,  but  one  proceeding  or  hearing  and 
determination,  and  one  order  to  signify  what  that  determina- 
tion is.  In  the  present  case  this  purpose  was  observed,  to  the 
letter,  with  the  single  exception  that  four  separate  orders  were 
made,  affirming  the  decision  of  the  conmiissioners.  I  am  un- 
able to  find  any  authority  or  reason  for  four  separate  or- 
ders, or  any  useful  object  to  be  attained  thereby.  On  the 
contrary,  the  multiplication  of  the  order  of  the  referees  would 
effect  a  most  mischievous  incumbrance  of  the  town  records  ; 
because,  when  the  appeals  were  from  an  order  refusing  to  lay 
out  the  road,  and  the  order  should  be  reversed,  the  referees 
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would  then  proceed  to  lay  out  the  road^  describing  it  partic- 
ularly by  routes  and  bounds,  and  by  courses  and  distances, 
in  their  certificate  or  order,  and  this  order  and  proceeding 
must  (according  to  the  practice  claimed  by  the  plaintiff  in 
this  action)  be  repeated  and  multiplied,  to  correspond  with  the 
number  of  persons  who  may  have  appealed  from  the  original 
order.  One  order  referring  to  the  several  appeals  in  the  title 
is  obTiously  sufficient  for  aU  the  purposes  contemplated  by 
the  statute. 

The  legislature,  however,  has  not  left  its  intentions  to  in- 
ference, or  to  be  collected  from  an  examination  of  the  objects 
and  purposes  of  the  act.  It  has  declared,  in  express  words, 
what  shall  be  the  compensation  of  the  commissioners,  for 
what  services  they  are  to  be  compensated,  and  who  shall  pro- 
vide and  pay  the  same.  Section  9  of  the  act  of  the  14th  of 
December,  1847,  declares  that,  ^^  eveiy  referee  appointed  under 
the  preceding  section,  shall  be  entitled  to  receive  two  dollars 
for  eveiy  day  employed  in  the  hearing  and  decision  of  such 
appeal  or  appeals.''  This  provision  is  a  substitute  for  section 
94  of  the  act  in  regard  to  laying  out  public  and  private 
roads,  (1 B.  S.  2d  ed.  515,)  which  is  in  these  words :  ''Every 
such  judge  shall  be  entitled  to  receive  two  dollars  for  any  day 
employed  in  the  hearing  and  decision  of  such  appeal''  The 
framers  of  the  act  of  1847,  in  transcribing  the  provision  of 
the  old  act,  have  added  the  two  words,  "  or  appeals,"  which 
are  very  significant  of  their  intention.  These  words  were 
added>  for  some  purpose,  which  could  be  nothing  less  than  to 
put  it  out  of  the  power  of  the  referees  to  do  what  has  been 
done  in  the  case  of  the  Westfield  road  ^^^  to  receive  more  than 
two  dollars  per  day  for  the  hearing  and  determination  of  all 
appeals  heard  by  them  from  the  commissioners'  order.  When 
the  compensation  is  a  per  diem  allowance,  I  am  unable  to  see 
what  moment  it  is  to  the  referees  whether  there  is  one  appeal 
or  fifty.  There  is  but  one  order  appealed  from,  and  they  are 
to  receive  two  dollars  for  every  day  they  are  employed.  The 
gross  sum  to  which  they  are  entitled,  is  to  be  regulated  by 
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the  number  of  days  they  are  employed,  and  not  by  the  num- 
ber of  appeals  they  may  have  heard  from  the  same  order. 
The  referees  in  the  case  of  the  Westfield  road,  in  making  up 
the  amount  of  their  compensation,  first  ascertained  the  num- 
ber of  days  they  were  employed,  which  was  16  for  one  of 
them,  17  for  another,  and  15  for  the  third,  making  48  days 
in  alL  They  then  multiplied  this  sum  by  4,  the  number  of 
the  appeals  from  the  order,  making  192  days,  for  which  they 
demanded  and  received  compensation.  The  bare  statement 
of  the  proposition  is  its  own  refutation;  for  no  argument 
could  add  to  the  folly  and  absurdity  of  asserting  that  a  man 
eould  actually  be  employed  four  mortal  days  within  the  space 
of  12  or  24  hours.  The  illegality  and  injustice  of  this  mode 
of  computing  the  referees'  compensation  is,  however,  not  so 
flagrant,  at  first  sight,  in  its  application  to  the  case  of  the 
Westfield  road ;  because  the  order  of  the  commissioners  was 
affirmed,  and  the  referees'  compensation  is  distributed  and 
assessed  upon  the  four  different  appellants,  who  are  each 
charged  with  the  sum  of  $96.  But  change  the  picture,  and 
suppose  the  order  appealed  from  an  order  refusing  to  lay  out 
a  public  road,  and  that  in  place  of  four  there  had  been  fifty 
Itppeals,  as  there  might  have  been,  and  that  the  order  had 
been  reversed  after  sixteen  days  employed  in  the  hearing.  It 
would  then  haye  become  the  duty  of  the  refereea  to  proceed 
to  lay  out  the  road  by  metes  and  bounds,  courses  and  dis- 
tances, and  their  expenses  would  have  become  a  charge  upon 
the  town.  Would  fifty  separate  orders  have  been  tolerated 
as  necessary  to  the  decision  of  the  appeals,  and  could  the 
town  have  been  legally  subjected  to  the  payment  of  $1600 
to  each  referee  ?  This  is  an  extreme  case,  and  one  not  likeily 
to  occur,  but  it  tends  to  show  to  what  the  rule  contended  for 
by  the  plaintiff  would  lead  if  it  eould  be  sanctioned.  The 
relation  which  the  town  would  maintain  to  these  supposed 
proceedings  is  that  of  respondent,  seeking  to  uphold  one  or- 
der, made  by  one  class  of  its  offic^^,  against  appeals  taken 
to  its  validity  by  fifty  several  appellants,  which  the  law  re- 
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quires  shall  be  heard  and  determined  together,  at  the  same 
time,  and  by  the  same  appellate  tribunal.  The  separation 
of  such  a  proceeding  into  several  parts,  for  the  purpose  of 
enhancing  the  compensation  of  the  referees,  or  for  any  other 
purpose,  is  at  variance  with  the  spirit  as  well  as  the  letter  of 
the  statutes. 

The  sum  of  $96,  which  the  referees  in  the  case  of  the 
Westfield  road  are  doubtless  entitled  to  receive,  is  to  be  paid 
to  them  by  the  party  appealing,  because  the  order  was  af- 
firmed. This  is  the  direction  of  the  9th  section  of  the  act 
of  1847.  The  parties  appealing  are  those  who  brought  the 
appeals,  and  at  whose  instance  the  litigation  is  had.  The 
law  imposes  upon  them  the  duty  and  obligation  of  paying 
the  per  diem  compensation  of  the  referees,  when  the  order 
appealed  from  is  afi&rmed.  When  several  persons  appeal,  the 
obligation  to  pay  is  a  joint  obligation  which  the  law  imposes 
upon  them  all.  It  follows  that  James  Johnston,  James  John- 
son, jun.  and  Winant  Winant,  the  other  appellants,  are  ne- 
cessary parties  defendants  to  the  action.  The  plaintiff  paid 
the  referees'  fees  and  took  an  assignment  of  their  claim, 
whatever  it  might  be,  and  it  is  unnecessary,  therefore,  to  say 
whether  they  jointly  or  separately  had  a  right  of  action  to 
recover  their  compensation,  because  the  plaintiff  is  the  as- 
signee of  each  of  them. 

There  should  be  a  new  trial,  with  costs  to  abide  the  eyent. 

The  other  members  of  the  court  concurred  in  these  views 
and  conclusions,  with  this  exception.  They  were  of  opinion 
that  the  obligation  to  pay  the  fees  of  the  referees  was  joint 
and  several,  and  might  be  enforced  in  any  action  against  one 
as  well  as  in  an  action  against  aU  the  appellants,  from  the 
commissioners'  order.  That  the  plaintiff,  being  the  assignee 
of  each  of  the  referees,  and  thus  uniting  in  himself  their 
several  claims,  could  maintain  this  action  to  recover  the  $96 
due  to  the  three  referees,  with  the  interest,  and  which,  when 
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paid,  would  be  a  satisfSEu^tion  of  the  entire  claim  for  serviceB 
rendered  bj  them. 

The  judgment,  for  this  reason,  was  ordered  to  be  affirmed. 

[Obasgb  Obvbbal  Tbbx,  September  9, 1861.    JSmott,  Brown  and  Scnig" 
ham,  JusUoes.] 


»i    686 
18U  3161 

84    1^ 

"**  *•**  LOWNDKS  V8.  DiCKKRSON. 

Oyiten,  plmnted  by  an  indiTldoal  in  a  bed  clearly  marked  out  and  defined,  in 
the  tide  waters  of  a  bay  or  arm  of  the  sea,  which  is  a  common  fishery  to  all 
the  inhabitants  of  the  state  where  the  bay  or  arm  of  the  sea  is  situated,  and 
where  there  are  no  oysters  growing  spontaneously,  at  the  time,  are  the 
property  of  the  person  who  plants  them ;  and  the  taking  them  by  another 
person  is  a  troepass,  for  which  an  action  lies. 

It  is  indispensable  to  the  existence  of  the  right  of  property  in  oysters  thns 
planted  that  the  bed  shall  not  interfere  with  the  exercise  of  the  common 
right  of  fishing ;  for  if  the  oysters  were  mingled  with  and  undistinguish- 
able  ttaim  others,  of  natural  growth,  in  the  public  waters,  the  interest  of 
the  porson  planting  them  would  be  subaerrient  to  the  public  use.  Per. 
Bbowb,  J. 

Korthport  Harbor,  being  an  indentation  npon  the  southern  shore  of  Long  Is- 
land Soond,  is  a  part  of  the  high  seas,  with  reference  to  the  question  of  in- 
dividual  ownership  of  oyster  beds  planted  therein. 

Although  diverse  opinions  have  been  given,  in  this  country  and  in  England, 
npon  the  subject,  the  weight  of  authority  seems  to  be  adverse  to  the  oxist- 
ence  of  any  power  in  the  British  crown  to  grant  to  an  individual  the  right 
of  taking  fish  in  the  sea  and  in  the  creeks  and  arms  thereof,  in  exclusion 
of  the  common  liberty.    Per  Bbowb,  J. 

The  right  of  fishing  in  the  sea  is  a  common  right ;  that  is,  a  right  inherent  in 
all  the  people  of  the  realm,  by  the  common  law.  It  is  one  of  thoee  rights 
held  by  the  sovereign  power,  in  trust  for  all  the  people. 

Nothing  passes  by  grant,  In  derogation  of  such  rights,  by  implication. 

Grants  of  this  description  are  construed  strictly,  and  an  intention  to  part  with 
any  part  or  portion  of  snch  rights  will  not  be  prsaumed,  unless  dear  and 
special  words  are  used  to  denote  it. 

The  title  to  the  lands  under  the  waters  of  Northport  Harbor,  in  Long  Island 
Bound,  is  not  in  the  town  of  Huntington ;  and  the  inhabitants  thereof  have 
not  the  exclusive  right  to  take  fish  therein. 
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rpHIS  action  was  heard  on  exceptions  taken  at  the  trial,  by 
X  the  defendant,  which  exceptions  were  ordered  to  be  heard 
in  the  first  instance  at  the  general  term.  The  nature  of  the 
action  and  the  facts  appearing,  and  the  exceptions  taken,  on 
the  trial,  are  stated  in  the  opinion  of  the  court. 

S.  E.  Lyofiy  for  the  plaintiff. 

Henry  NicoUy  for  the  defendant. 

By  the  Court,  Brown,  J.  This  is  an  action  of  trespass 
de  bonis  asportatisy  tried  before  Mr.  Justice  Emott,  at  the 
Suffolk  circuit,  in  June,  1860,  where  the  plaintiff  had  a  ver- 
dict. The  wrong  consisted  in  taking  and  carrying  awaj  a 
quantity  of  oysters  from  the  bed  or  bottom  of  Long  Island 
Sound,  about  100  yards  from  the  shore,  within  or  adjacent  to 
the  town  of  Huntington,  in  the  county  of  Suffolk,  where  the 
plaintiff  had  deposited  or  planted  them.  The  taking  of  the 
oysters  was  not  disputed  upon  the  trial,  but  the  point  liti- 
gated was  the  right  of  property  in  the  plaintiff,  and  his  right 
to  maintain  this  action. 

Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show 
that  he  commenced  planting  oysters  in  the  waters  of  North- 
port  Harbor  in  the  year  1845,  and  has  continued  to  plant 
there  every  year  since,  in  water  five  feet  in  depth  in-shore  at 
ordinary  tides,  and  from  five  to  six  fathoms  deep  on  the  outer 
edge  of  the  bed.  Before  commencing  to  plant,  he  examined 
the  bottom  with  a  dredge.  The  ground  was  500  or  600  yards 
in  length  by  300  yards  in  width.  He  took  up  some  scollops 
and  stones,  but  found  no  oysters.  Before  beginning  the  ex- 
amination, the  boundaries  of  the  ground  were  marked  with 
stakes  inside  and  buoys  on  the  outside.  The  stakes  remained 
until  the  ice  in  winter  carried  them  away,  and  in  the  spring 
they  were  replaced.  The  buoys  were  visible  at  high  tide  and 
the  stakes  at  low  tide.  The  in-shore  line  is  about  110  yards 
off  shore.    Within  the  two  years  before  the  trial  the  plain- 
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ti£f  had  planted  about  7000  bushels  of  oysters  in  the  bed. 
Theodore  Lowndes  and  James  Sills  lived  in  sight  of  the  oys- 
ter bed  and  were  employed  to  watch  it.  At  the  time  the  de- 
fendant took  the  oysters  in  dispute,  he  had  notice  that  they 
had  been  put  there  by  the  plaintiff,  who  claimed  them  as  his 
own.  In  the  progress  of  the  trial,  and  after  the  plaintiff  had 
rested,  the  defendant  offered  to  prove  by  the  witness  Israel 
Tilden  that  oysters  of  natural  growth  have  been  caught  out- 
side the  stakes  which  mark  the  boundaries  of  the  plaintiff's 
bed,  and  in  the  neighborhood,  both  before  and  since  the 
stakes  were  put  down,  and  that  oysters  of  natural  growth  ex- 
ist there  at  this  time.  This  evidence  was  objected  to  by  the 
counsel  for  the  plaintiff  and  the  objection  sustained  by  the 
court,  and  the  defendant  thereupon  excepted.  It  wUl  be  seen, 
upon  looking  further  into  the  case,  that  the  proposed  evidence 
was  rejected  because  the  neighborhod  was  too  remote  from 
the  I0CU8  in  quo.  No  one  disputed  that  oysters  of  natural 
growth  exist  in  the  waters  of  Long  Island  Sound,  and  the 
examinations  of  the  ground  made  by  the  plaintiff,  before  pro- 
ceeding to  stake  out  the  bed,  imply  that^  this  fact  was  not  in 
dispute  upon  the  trial.  The  proof  offered  and  rejected  was 
therefore  clearly  irrelevant,  and  of  no  value  upon  the  ques- 
tions in  issue  before  the  jury.  Testimony  was  offered  by  the 
defendant,  and  received  without  objection,  to  show  that  oys- 
ters of  natural  growth  existed  in  the  immediate  neighborhood 
of  the  plaintiff's  stakes,  and  were  found  within  the  lines  of 
his  stakes  before  he  marked  out  his  bed.  The  court  charged 
the  jury  that  if  there  was  a  bed  of  oysters  growing  naturally 
in  the  place  where  the  plaintiff  planted  his  oysters,  in  1845, 
and  he  mingled  his  oysters  with  the  natural  produce  of  the 
waters,  he  did  not  thereby  acquire  an  exclusive  title  to  the 
mingled  mass  or  its  increase.  And  at  the  request  of  the  de- 
fendant's counsel  he  also  charged,  that  if  oysters  were  found 
before  the  planting  by  the  plaintiff  around  and  immediately 
adjoining  the  bed  of  the  plaintiff,  the  jury  should  take  that 
circumstance  into  consideration  in  determining  the  question 
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whether  oysterB  of  natural  growth  existed  on  the  place  planted 
by  the  plaintiff^  at  the  time.  The  offer  of  the  defendant  to 
which  the  plaintiff  objected  was  properly  rejected,  becaase  it 
was  too  general  and  not  su£Slciently  definite  to  be  of  any  yalue 
in  determining  the  issne  made  by  the  pleadings. 

The  two  cases  of  Fleet  v.  Htgtman^  (14  Wend.  42,)  and 
Decker  v.  Fishery  (4  Barb,  592^)  are  anthorities  to  show  that 
oysters  planted  by  an  individual  in  a  bed  clearly  marked  out 
and  defined  in  the  tide  waters  of  a  bay  or  arm  of  the  sea, 
which  is  a  common  fishery  to  aU  the  inhabitants  of  the  state 
where  the  bay  or  arm  of  the  sea  is  situated,  and  where  there 
are  no  oysters  growing  spontaneously  at  the  time,  are  the 
property  of  the  person  who  plants  them,  and  the  taking  them 
by  another  person  is  a  trespass,  for  which  an  action  lies.  It 
is  indispensable  to  the  existence  of  the  right  of  property  in 
oysters  thus  planted,  that  the  bed  shall  not  interfere  with 
the  exercise  of  the  common  right  of  fishing ;  for  if  the  oysters 
were  mingled  with  and  undistinguishable  from  others,  of  nat- 
ural growth,  in  the  public  waters,  the  interest  of  the  person 
planting  them  would  be  subservient  to  the  public  use.  The 
reasoning  by  which  the  court  reached  this  conclusion  will  be 
found  in  the  opinion  of  Ch.  J.  Nelson,  delivered  in  the  first 
named  of  these  cases.  It  rests  upon  well  settled  principles, 
and  need  not  be  alluded  to  further.  Northport  Harbor,  where 
the  oyster  bed  of  the  plaintiff  was  located,  is  an  indentation 
upon  the  southern  shore  of  Long  Island  Sound,  which,  upon 
all  the  definitions,  is  a  part  of  the  high  seas.  If  the  jury  be- 
lieved the  plaintiff's  witnesses — and  that  was  exclusively  their 
province — then  all  the  conditions  required  by  the  authori- 
ties to  which  I  have  referred,  to  entitle  the  plaintiff  prima- 
rily to  recover,  existed,  and  he  was  entitled  to  a  verdict ;  unless 
the  defendant  established  the  existence  of  some  right  or  title 
in  himself  and  others,  or  in  those  under  whom  he  claimed,  to 
exclude  the  plaintiff  from  the  enjoyment  of  the  oyster  bed, 
and  from  appropriating  a  portion  of  the  waters  and  bottom 
of  the  sound  to  the  uses  claimed  by  him.    This  he  sought  to 
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do  by  alleging — which  was  not  disputed — that  the  plaintiff 
was  not,  on  the  3d  daj  of  March,  1859,  the  day  of  commit- 
ting the  alleged  trespass,  or  at  any  time  before  that  day,  an 
inhabitant  of  the  town  of  Huntington,  in  the  county  of  Suf- 
folk. And  also  alleging,  which  was  the  real  point  in  contro- 
Tersy,  an  exclusiye  right  of  fishery  in  the  loctM  in  quoy  com- 
mon to  all  the  people  of  the  town  of  Huntington,  of  which 
town  the  defendant  was  a  commoner,  under  a  grant  from  the 
crown  of  Great  Britain.  The  defendant  produced  and  read 
in  evidence  letters  patent,  granted  in  the  reign  of  William 
and  Mary,  and  dated  the  5th  day  of  October,  in  the  year 
1694,  executed  by  Benjamin  Fletcher,  captain  general  and 
governor  &c.  of  the  province  of  New  York  &c.,  to  Joseph 
Baily,  Thomas  Wicks  and  five  others,  freeholders  and  inhab- 
itants of  the  town  of  Huntington,  which  is  thereby  created  a 
body  politic  and  corporate,  by  the  name  of  the  Trustees  of 
the  Freeholders  and  Commonalty  of  the  town  of  Huntington, 
and  their  successors.  It  recites  another  patent  for  certain 
lands,  premises,  franchises  and  appurtenances  theretofore 
granted,  in  the  reign  of  Charles  the  2d,  dated  the  30th  day 
of  November,  1666,  to  Jonas  Wood  and  others,  in  behalf  of 
themselves  and  their  associates,  the  Freeholders  and  Inhab- 
itants of  the  town  of  Huntington,  and  their  successors  &c., 
which  it  ratifies  and  confirms.  The  premises  mentioned  and 
granted  in  both  instruments  are  therein  described  as  certain 
'^  tracts  and  necks  of  land  lying  upon  our  said  island  of  Nas- 
sau, within  our  said  county  of  Suffolk,  bounded  on  the  west 
by  a  river  called  and  known  by  the  name  of  Cold  Spring,  a 
line  running  south  from  the  head  of  said  Cold  Spring  to  the 
South  sea ;  and  on  the  north  by  the  sound  that  runs  between 
our  said  island  of  Nassau  and  the  main  continent ;  and  on 
the  east  by  a  line  running  from  the  west  side  of  the  pond 
called  and  known  by  the  name  of  Fresh  pond,  to  the  west 
side  of  Whitmansdale  or  hoUow,  and  fit)m  thence  to  a  river 
on  the  south  side  of  our  said  island  of  Nassau,  on  the  east 
side  of  a  neck  called  Sampawams ;  and  fix>m  the  said  liver 
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soath  to  the  said  South  sea :  together  with  all  and  8ifigiBl|ur^' 
the  houses,  messuages,  tenements,  buildings,  mills,  miU  dams, 
fencings,  inclosures,  gardens,  orchards,  fields,  pastures,  feed- 
ings, woods,  underwoods,  swamps,  plains,  rivers,  rivulets, 
waters,  lakes,  ponds,  brooks,  streams,  beaches,  quarries, 
trees,  harbors,  highways,  easements,  fishing,  fouling,  hunt- 
ing, hawking,  mines,  minerals,  &c.,  whatsoever  to  the  said 
tracts  of  land  within  the  limits  and  bounds  next  above  men- 
tioned,  belonging  or  in  any  wise  appertaining."  Habendum 
to  the  use,  benefit  and  behoof  of  the  said  freeholders  and  in- 
habitants respectively,  in  free  and  common  socage.  When 
the  evidence  was  concluded,  the  counsel  for  the  defendant  re- 
quested the  court  to  charge  the  jury,  1st.  That  the  title  to 
the  lands  under  water  in  Northport  Harbor  being  in  the 
town  of  Huntington,  the  plaintiff  could  not  recover.  2d.  The 
inhabitants  of  the  town  of  Huntington  being  entitled  to  the 
exclusive  use  of  those  waters,  and  the  plaintiff  being  a  non- 
resident  of  the  town,  could  not  recover.  The  court  declined 
80  to  charge,  and  the  defendant  excepted. 

This  light  of  taking  fish  in  the  sea,  and  in  the  creeks  and 
arms  thereof,  is  comn^on  to  the  people  of  England,  as  a  pub- 
lic common  of  piscary,  and  they  may  not,  without  injury  to 
their  right,  be  restrained  thereof.  And  one  of  the  points 
made  by  the  counsel  for  the  plaintiff  is  whether,  since  magna 
charter,  '^  either  the  king  or  any  particular  subject  can  gain 
a  proprietary  exclusive  of  the  common  liberty.''  Diverse 
opinions  have  been  given  by  the  courts  in  this  country  and  in 
England  upon  the  subject.  The  weight  of  authority  would 
seem  to  be  adverse  to  the  existence  of  any  power  in  the  crown 
to  grant  any  such  franchise.  Its  existence,  however,  has 
been  affirmed  in  this  court  in  the  case  of  Sogers  v.  JoneSy 
(1  Wend.  237.)  It  is  manifest,  however,  upon  looking  into 
the  opinion  of  Mr.  Justice  Woodworth,  in  that  case,  that  he 
did  not  distinguish  between  grants  by  the  crown  alone  and 
grants  by  the  crown  in  concurrence  with  the  legislative  power 
of  the  realm  expressed  through  an  act  of  parliament.    There 
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can  be  no  doubt  of  the  validity  of  grants  made  by  the  com- 
missionero  of  the  land  office,  of  lands  under  the  tide  waters 
of  the  state,  to  which  the  learned  justice  refers,  and  the  more 
recent  grants  by  legislative  acts  to  particular  individuals  and 
corporations,  because  these  are  grants  made  by  the  people  in 
their  sovereign  capacity,  acting  through  the  l^islature.  The 
authorities  upon  the  question  are  referred  to  in  Angell  on 
Tide  Water 8 J  at  page  142.  It  is  not  material  for  us  to  con- 
sider that  subject  further,  because  this  case  may  be  safely 
disposed  of  upon  another  ground. 

The  things  primarily  granted  by  the  patent  of  the  5th  of 
October,  1694,  are  therein  described  as  ^'  all  the  afore  recited 
tracts  and  necks  of  land  lying  upon  our  island  of  Nassau, 
bounded  on  the  west,''  &c.,  and  giving  as  the  northern  boun- 
dary, ^'  the  sound  that  runs  between  our  said  island  of  Nas- 
sau and  the  main  continent."  To  what  line  or  limit  does 
this  northern  boundary  of  the  patent  extend  ?  Does  it  reach 
into  the  waters  of  the  sound,  and  if  so,  how  far,  or  does  it 
stop  at  the  shore  ?  If  Long  Island  Sound  was  a  fresh  water 
river,  not  flowed  by  the  tide,  we  should  know  that  this  bound- 
ary would  extend  ad  JUum  medium  aquas.  But  the  sound 
is  not  a  river  at  all,  but  an  arm  of  the  sea,  separating  the 
island  of  Nassau  from  the  main  continent,  and  therefore  the 
rule  in  regard  to  fresh  water  rivers  above  tide  waters  does 
not  apply.  The  rule  I  understand  to  be  this :  '^  A  grant  of 
land  to  a  subject,  or  citizen,  bounded  upon  a  fresh  water 
stream  or  river,  where  the  tide  neither  ebbs  nor  flows,  ex- 
tends ad  filum  medium  aquce  ;  but  a  grant  bounded  upon  a 
navigable  river,  that  is,  a  river  flowed  by  the  tide,  extends  to 
the  edge  of  the  water  only/'  (1  Halstead^s  N.  J.  Rep.  1. 
Bee  also  the  reporter's  note  to  Ex  parte  Jennings^  6  Cotoen'a 
Sep.  at  page  544) 

The  defendant,  under  his  4th  point,  contends  that  the  pat- 
ent geographically  includes  Northport  Harbor,  because  the 
boundary  not  only  goes  to  the  sound  on  the  north,  but  among 
the  things  granted  are  havens,  harbors,  creeks,  &c,    The 
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word  creek  signifies  a  small  inlet,  bay,  or  cove,  a  recess  in  the 
shore  of  the  sea,  or  a  riyer ;  and  the  words  harbor  and  haven 
signify  a  place  of  shelter  and  protection  for  ships  and  vessels, 
where  they  may  lie  in  safety  during  storms  and  stress  of 
weather.  The  argument  of  the  defendant  proceeds  upon  the 
theory  that  there  are  no  harbors,  havens  or  creeks  inside  of 
the  south  shore  of  the  sound  upon  the  rivers  or  inlets,  if  any, 
which  intersects  the  island  in  the  town  of  Huntington,  to 
which  the  words  quoted  can  apply.  The  proof  is  silent  in 
respect  thereto.  But  there  is  an  express  limitation  upon  the 
effect  of  these  words,  in  the  patent  itself,  which  declares  that 
the  havens,  harbors,  creeks,  &c.,  with  the  other  rights  and 
franchises,  are  to  be  ''  within  the  limits  and  bounds  next 
above  mentioned ;"  that  is,  they  are  such  as  may  be  within 
the  limits  of  the  territory  bounded  north  by  the  shore  of 
Long  Island  Sound.  The  right  of  fishing  in  the  sea  is  de- 
nominated a  common  right;  that  is,  a  right  inherent  in  all 
the  people  of  the  realm,  by  the  common  law.  It  is  one  of 
those  rights  held  by  the  sovereign  power  in  trust  for  all  the 
people.  Nothing  passes  by  grant  in  derogation  of  such 
rights,  by  implication.  Grants  of  this  description  are  con- 
strued strictly,  and  an  intention  to  part  with  any  part  or 
portion  of  such  rights  will  not  be  presumed,  ^'  unless  clear 
and  special  words  are  used  to  denote  iV  (Martin  v.  Wad^ 
dellf  16  Peters,  369.)  In  the  case  of  Tfie  Royal  Fishery  of 
Banne,  {Davies'  Rep.  149,)  it  was  resolved,  "  That  any  navi- 
gable river,  so  far  as  the  sea  ebbs  and  flows,  is  a  royal  river, 
and  the  fishery  in  it  is  a  royal  fishery  belonging  to  the  king 
by  his  prerogative,  because  such  river  participates  of  the  na- 
ture of  the  sea,  and  is  said  to  be  a  branch  of  the  sea,  so 
far  as  it  flows."  "  That  no  part  of  the  royal  fishery  could 
pass  by  the  grant  of  the  land  adjoining  by  the  general  grant 
of  fisheries,  for  this  royal  fishery  is  not  appurtenant  to  the 
land,  and  general  words  in  the  king's  patent  shall  not  pass 
such  special  royalty  which  belongeth  to  the  crown  by  pre- 
rogative." The  common  law  rights  of  navigation  and  fishery 
Vol.  XXXIV,  38 
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are  classed  amongst  those  public  rights  denominated  Jura 
publica  or  jura  communia,  and  thns  are  contradistingaished 
from  Jura  coronce,  or  private  rights  of  the  crown.  They 
are  held  by  the  soyereign  in  trust  for  and  as  the  representa- 
tive of  the  people. 

I  conclude^  for  these  reasons,  that  the  title  to  the  lands 
under  the  waters  of  Northport  Harbor  in  Long  Island  Sound 
is  not  in  the  town  of  Huntington;  that  the  inhabitants 
thereof  have  not  the  exclusive  right  to  take  fish  therein ;  and 
that  the  justice  who  tried  this  action  was  right  in  refusing  to 
instruct  the  jury  as  requested  by  the  defendant's  counsel 

Judgment  upon  the  verdict  should  be  entered  for  the 
plaintiff. 

[Obakoe  Gkhkbal  Tkbx,  September  9, 1861.  JEmottf  Brown  and  Scrugham, 
JnsticeB.] 


Bbowk  and  others,  appellantSy  vs.  Evans,  executor,  &c. 

respondent. 

The  petition  of  appeal  from  a  decree  of  a  sarrogate,  on  the  final  accomiting 
of  an  executor,  should  name  the  persons  who  are  intended  to  be  made  re- 
spondents and  who  are  to  be  called  upon  to  answer. 

But  where  there  is  a  defect  of  parties,  if  no  motion  is  made,  to  stay  or  dis- 
miss the  appeal,  on  that  ground,  and  the  absent  parties  hare  neither  taken 
an  appeal  themselTes,  nor  applied  to  be  made  parties  to  the  appeal  which 
has  been  taken,  the  appellate  court  cannot,  upon  such  appeal,  reverse  the 
decree  appealed  from,  even  though  it  should  come  to  the  conclusion  that 
the  surrogate  had  erred  in  his  views  of  the  rights  of  the  parties. 

A  testator,  by  his  will,  devised  as  follows :  "  I  give  unto  my  son  J.  C,  and  to 
his  heirs  and  assigns  forever,  all  my  property,  both  real  and  personal,  pro- 
vided he  ever  has  any  lawfril  heirs  that  shall  arrive  at  the  age  of  twenty- 
one  years."  "  And  I  do  further  order  and  direct,  that  in  case  my  son  J. 
never  has  any  lawful  heirs,  that  shall  arrive  at  the  age  of  twenty-one  years, 
that  in  such  case  all  my  property,  both  real  and  personal,  shall  be  equally 
divided  amongst  my  brothers' and  sisters*  children."  ffeld,  1.  That  the  be- 
quest to  J,  C.  was  not  a  bequest  of  a  life  interest,  but  was  a  devise  of  the 
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testator's  lands  in  feo,  and  a  beqnest  of  the  entire  interest  In  his  personal 
property,  although  upon  a  condition. 

2.  That  the  condition  was  not  a  condition  precedent,  bnt  a  conditional  limita- 
tion, whose  effect  would  be,  not  to  suspend  the  Testing  of  the  interest  de- 
Tised  or  bequeathed,  but  to  divest  it,  and  send  the  property  over,  in  the 
event  of  the  non-Ailfillment  of  the  condition. 

8.  Tliat  the  absolute  ownership  of  the  property  could  not  be  determined  until 
the  event  upon  which  the  interest  in  the  property  is  made  by  the  will  to 
depend,  occurred,  and  that  consequently  the  rights  of  the  persons  to  whom 
the  property  was  limited  over  did  not  attach,  nor  was  the  ultimate  and  ab« 
solute  title  determined,  until  it  had  been  ascertained  whether  any  children 
whom  J.  C.  might  have,  would  live  to  become  twenty-one  years  of  age. 

4.  That  as  J.  C.  might  have  had  any  number  of  such  children,  the  title  to  the 
property  would  be  suspended  not  only  during  his  life,  but  during  the  lives 
of  each  one  of  such  children  who  should  die  under  the  prescribed  age,  and 
until  some  one  of  them  should  attain  that  age.  That  consequently  the  lim- 
itation over  was  forbidden  by  the  statute,  (1  A.  8,  778,  ^1,)  and  the  estates 
in  remainder  were  void. 

The  rule  is  well  settled  that  it  is  the  character  of  the  limitation  at  the  time  it 
is  created,  and  not  the  event  as  it  turns  out  in  fkct,  which  is  to  determine 
ite  validity. 

If  the  estate  created  is  such  as  by  its  terms  to  suspend  the  ownership  of  the 
property  for  more  than  two  lives  in  being,  it  will  be  void,  although  in  the 
subsequent  history  of  the  estate,  or  tho  parties  in  interest,  it  may  happen 
that  this  limit  is  not  exceeded. 

APPEAL  firom  a  decree  of  the  surrogate  of  the  county  of 
Orange,  made  upon  the  final  accounting  of  William 
Evans,  the  respondent,  as  surviving  executor  of  Silas  Cor- 
"win,  deceased.  The  principal  question,  on  the  appeal,  arose 
upon  the  construction  of  the  will  of  the  testator.  By  the 
first  clause  of  such  will,  the  testator  devised  as  follows :  ''I 
give  unto  my  son  Jabez  Corwin,  and  to  his  heirs  and  assigns 
forever,  all  my  property,  both  real  and  personal,  provided  he 
ever  has  any  lawfdl  heirs  that  shall  arrive  at  the  age  of 
twenty-one  years."  By  a  subsequent  clause  he  directed  and 
devised  as  follows :  '^  And  I  do  further  order  and  direct,  that 
in  case  my  son  Jabez  never  has  any  lawful  heirs  that  shall 
arrive  at  the  age  of  twenty-one  years,  that  in  such  case  all 
my  property,  both  real  and  personal,  shall  be  equally  divided 
amongst  my  brothers'  and  sisters'  children/'  as  follows,  viz : 
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one-sixth  part  to  his  brother  Ezra  Corwin's  children ;  the 
one-sixth  part  to  his  brother  Peter  Corwin's  children ;  the 
one-sixth  part  to  his  brother  Jabez  Corwin's  children ;  the 
one-sixth  part  to  his  brother  Daniel  Corwin's  daughter,  Bo- 
setta  Evans,  during  her  natural  Ufe,  and  then  to  the  heirs  of 
her  body ;  the  one-sixth  part  thereof  to  his  sister  Azubah 
Tuthill's  children,  excepting  out  of  the  same  a  sufficiency  to 
maintain  the  said  Azubah  comfortably  during  her  natural 
Ufe ;  and  the  remaining  sixth  part  to  his  sister  Mary  Brown's 
children.  The  will  also  gave  legacies  of  two  hundred  dollars 
to  the  children  of  each  of  his  said  brothers  and  sisters,  ex- 
cept that  the  said  Bosetta  Evans  was  to  have  two  hundred 
dollars  as  the  sole  representative  of  his  brother  Daniel  Cor- 
win.  And  the  will  also  provided,  that  in  case  any  of  the  said 
legatees  should  not  be  surviving  when  the  property  should  be 
divided,  their  part  should  be  paid  to  their  heirs.  Jabez  Cor- 
win,  the  son  of  the  testator,  died  on  the  26th  day  of  Jan- 
uary, 1858,  without  ever  having  had  any  lawful  child. 

At  the  time  of  the  final  accounting  of  the  executor,  eskch. 
of  the  brothers  of  the  testator  named  in  the  will  had  several 
children  living,  whose  names  were  set  forth  in  the  petition 
of  the  executor  praying  for  an  accounting,  and  who  were 
supposed  to  be  entitled  to  the  residue  of  the  personal  estate, 
after  the  payment  of  the  legacies.  The  surrogate,  by  his  de- 
cree, found  the  whole  sum  to  be  distributed  to  be  $11,640.95, 
and  he  ordered  the  same  to  be  distributed  among  the  several 
nephews  and  nieces  of  the  testator,  the  children  of  his  broth- 
ers and  sisters,  in  the  manner  specified  in  the  will,  viz.  one- 
sixth  part  to  each  family  of  children.  The  appellants,  Silas 
G.  Brown,  Jemima  Howell,  Arminda  Myers  and  Lucetta 
Hulse,  claiming  to  be  heirs  at  law  of  the  testator,  and  named 
and  described  as  legatees  in  his  will,  appealed  from  the  de- 
cree ;  insisting  that  the  surrogate  had  put  an  erroneous  con- 
struction upon  the  clauses  of  the  will  above  quoted,  and  had 
consequently  adopted  an  erroneous  rule  for  determining  the 
rights  of  the  persons  claiming  an  interest  in  the  estate.    The 
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petition  of  appeal  specified  several  grounds  of  objection  to 
the  decree  appealed  from,  not  necessary  to  be  stated.  The 
petition  did  not  name  the  individuals  who  were  intended  to 
be  made  respondents.  But  an  order  was  granted,  by  a  jus- 
tice of  the  court,  requiring  '^the  respondent  therein  named'' 
to  answer  the  petition  within  twenty  days  after  service  of  a 
copy  of  said  petition  of  appeal  and  notice  of  such  order. 
An  answer  to  the  petition  was  put  in  by  William  Evans,  the 
surviving  executor ;  in  which  he  insisted  that  the  decree  of 
the  surrogate  was  in  all  respects  correct,  and  ought  to  be 
affirmed ;  but  he  alleged  that  the  administrators  of  Jabea 
Oorwin,  deceased,  and  all  the  other  legatees  named  or  re- 
ferred to  in  the  will  of  Silas  Gorwin,  except  the  appellants, 
ought  to  be  made  parties  respondents. 

FulUrton  &  Van  Wyck,  for  the  appellants.  I.  The  con- 
dition annexed  to  the  devise  and  bequest  to  Jabez  Corwin, 
in  the  following  words,  '^  provided  he  ever  has  any  lawful 
heirs  that  shall  arrive  at  the  age  of  twenty-one  years,''  is  a 
condition  precedent  Jabez  Oorwin  having  died  without 
ever  having  had  any  children,  the  condition  upon  which  the 
estate  was  to  vest  in  him  never  happened,  and  he  therefore 
never  took  any  interest  or  estate  in  the  testator's  property, 
either  real  or  personal,  under  the  devise  and  bequest  in  ques- 
tion. (1.)  The  condition  is  annexed  to  the  gift,  and  defines 
the  contingencies  upon  which  the  testator  gave  the  property 
to  Jabez.  It  is  not  in  the  nature  of  a  limitation  upon,  or 
qualification  of,  any  estate  actually  given  to  Jabez  in  th^ 
property.  Jabez  was  not  to  have  any  estate  whatever  in  the 
property,  unless  he  should  have  lawfol  heirs  who  should  at- 
tain the  age  of  twenty-one  years.  (2.)  That  this  was  the 
intention  of  the  testator  is  evident  from  the  fact  that  the 
testator  proceeded  to  make  an  express  independent  provis- 
ion for  the  support  of  Jabez  and  his  family.  If  he  had 
intended  that  Jabez  was  to  have  the  use  of  the  property  dur- 
ing his  life,  whether  he  had  children  or  not,  it  would  have 
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been  superfluous  and  inconsistent  to  have  given  the  directions 
which  are  contained  in  the  will^  for  Jabez  to  have  the  right 
to  live  in  one  of  the  testator's  houses,  and  to  have  his  fire- 
wood furnished,  a  cow  kept  on  the  farm  for  his  use,  and  pro- 
visions furnished  for  his  family.  (Caw  v.  Bobertson^  1  Sdd. 
125,  134    2  Story's  Eq,  Jur.  §  1306.) 

II.  Upon  the  death  of  the  testator,  his  property  vested  in 
his  brothers'  and  sisters'  children,  under  the  foUowing  pro* 
vision  of  the  will:  ^'I  do  further  order  and  direct,  that  in 
case  my  son  Jabez  never  has  any  lawful  heirs  that  shall  ar- 
rive at  the  age  of  twenty-one  years,  that  in  such  case  all  my 
property,  both  real  and  personal,  shall  be  equally  divided  be- 
tween my  brothers'  and  sisters'  children."  The  persons  to 
take  under  the  provisions  of  the  will,  were  designated  with 
certainty  and  precision.  The  estate  vested  in  them  at  once, 
but  subject  to  be  divested  upon  the  happening  of  a  contin- 
gency, viz.  Jabez  having  children  who  should  attain  the  age 
of  twenty-one  years.  On  the  happening  of  that  event,  and 
not  till  then,  was  the  property  to  go  to  Jabez.  (1.)  The  de- 
vise to  the  children  of  the  brothers  and  sisters  of  the  testa- 
tor'was  to  take  effect  upon  the  testator's  death,  if  Jabez  had 
no  children  twenty-one  years  old  at  that  time.  (2.)  There 
was  a  failure  of  the  condition  upon  which  Jabez  was  to  take 
the  property,  so  long  as  he  had  no  children  twenty-one  years 
of  age ;  and  the  bequest  over,  therefore,  took  effect  immedi- 
ately on  the  death  of  the  testator.  (3.)  It  is  dear  that  the 
testator  intended  the  brothers'  and  sisters'  children  to  take 
the  property,  subject  only  to  be  divested  on  the  happening 
of  the  contingencies  upon  which  it  was  to  vest  in  Jabez,  and 
subject  also  to  the  provision  made  for  the  support  of  Jabez 
and  his  wife.  (4.)  Where  there  is  a  failure  of  the  condition 
on  which  peisonal  estate  is  bequeathed,  (as  in  the  bequest  of 
Jabez,)  and  there  in  a  bequest  over,  no  estate  vests,  and  the 
bequest  over  becomes  operative  at  once.  {Gaw  v.  Sobertsat^ 
1  Seld.  135.  2  Story's  Eq.  Jur.  130.  Stackpoh  t.  jBeatc- 
monty  3  Ves.  98.    Knight  v.  OavMTonf  14  id.  389.) 
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III.  NotihiDg  is  given  to  the  children  of  Jabez,  (if  he 
bhonld  have  any.)  If  the  devise  was  to  take  e£fect  at  all,  it 
would  only  take  effect  in  favor  of  Jahez  himself;  and  if  he 
died  before  it  vested,  (that  is,  before  he  had  children  twenty- 
one  years  old,)  the  devise  to  him  failed  utterly.  The  will 
does  not  give  the  property  to  Jabez  for  life,  and  if  he  leaves 
children  at  his  death  who  should  attain  the  age  of  twenty- 
one  years,  then  to  such  children ;  but  it  gives  it  to  Jabez 
himself  in  fee,  on  condition  of  his  having  children  who  should 
attain  the  age  of  twenty-one  years.  The  words,  '^and  to  his 
heirs  and  assigns  forever,^'  in  the  devise  to  Jabez,  were  words 
of  inheritance  and  description  of  the  estate  merely,  and  not 
words  of  purchase.  If  Jabez  had  died  leaving  children  all 
under  twenty-one,  the  estate  would  not  pass  to  such  children 
on  their  attaining  that  age  after  their  father's  death. 

I Y.  If  we  are  right  in  regarding  the  condition  annexed  to 
the  gift  to  Jabez  as  a  condition  precedent,  or  if  the  property 
vested  in  the  brothers'  and  sisters'  children,  subject  to  be  di* 
vested  on  the  happening  of  the  contingencies,  in  either  case 
there  was  no  suspension  of  the  absolute  power  of  alienation 
for  a  longer  period  than  during  the  life  of  Jabez — one  life  in 
being  at  the  time  of  the  creation  of  the  estate 

Y.  If  the  court  should  be  of  opinion  that,  under  the  de- 
vise and  bequest  to  the  children  of  the  brothers  and  sisters 
of  the  testator,  the  property  did  not  vest  in  them  until  the 
death  of  Jabez,  then  we  admit  that  there  is  an  implied  valid 
direction  to  the  executors  to  hold  the  property  in  trust  dur- 
ing the  lifetime  of  Jabez,  (or  until  he  should  have  children 
twenty-one  years  old,)  and  out  of  the  income  of  the  property 
to  provide  for  the  support  of  Jabez  and  his  &mily  as  directed 
in  the  will ;  and  upon  the  death  of  Jabez,  without  children, 
the  property  of  the  estate,  including  the  unexpended  interest, 
as  well  as  the  principal  then  remaining  in  the  hands  of  the 
executors,  passed  to  the  children  of  the  brothers  and  sisters 
of  the  testator.  This  was  not  a  direction  to  accumulate  tbs 
income  of  the  funds.    The  executors  might  have  expended 
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the  whole  income  in  the  support  of  Jabez  and  his  family^  if 
they  had  deemed  it  necessary  to  do  so.  Not  having  expended 
the  whole  income,  the  surplas  was  a  portion  of  the  testator's 
estate,  and  passed  under  the  will  to  his  brothers'  and  sisters' 
children. 

VI.  The  executors  have  not  appealed  from  the  surrogate's 
decree,  and  are  therefore  not  entitled  to  ask  to  have  the  de- 
vise over  to  the  children  of  the  brothers  and  sisters  of  the 
testator  declared  void.  Neither  have  the  administrators  of 
Jabez  Corwin  appealed. 

J.  W,  Oott,  for  the  respondents.  I.  The  devise  to  Jabez 
Oorwin  vested  in  Jabez  the  whole  of  the  real  and  personal 
estate  of  the  testator,  subject  to  be  divested  by  his^dying 
without  having  a  lawful  heir  that  attained  the  age  of  twenty- 
one  years,  and  the  interest  of  the  personal  property  of  the 
testator,  during  the  lifetime  of  Jabez,  belonged  to  him,  and 
went  to  his  administrators  after  his  death.  The  rule  of  con- 
struction applicable  to  this  case  is  expressed  in  1  Roper  on 
Leg.  571,  2d  Am,  ed,y  substantially  as  follows,  viz :  Where 
a  devise  of  real  estate  is  to  one,  provided  he  attains  the  age 
of  twenty-one,  and  such  devise  is  accompanied  with  a  limita- 
tion over,  that  in  case  the  devisee  dies  under  twenty-one,  then 
over,  the  subsequent  limitation  is  considered  explanatory  of 
the  sense  in  which  the  testator  used  the  preceding  words,  and 
as  showing  the  event  on  which  the  estate  was  to  go  over  to 
the  ulterior  devisee.  The  contingency,  in  such  cases,  is  held 
not  to  constitute  a  condition  precedent,  making  the  vesting 
depend  on  the  devisees  attaining  the  specified  age,  but  the 
estate  is  held  to  vest  instanter,  subject  to  be  divested  on  the 
happening  of  the  contingency.  The  same  rule  is  applicable 
to  a  devise  where  real  and  personal  estate  are  blended.  (See 
eases  cited,  1  Bop.  on  Leg.  571 ;  Id.  600,  601 ;  Daniel  v. 
Warren,  2  To.  &  GoU.  290 ;  DeaM  v.  Test,  9  Ves.  147, 152  j 
2  P.  Wvts.  419;  1  Bro.  O.  O.  81;  3-Jfcr.  335.) 

II.  The  interest  of  the  personal  estate  of  the  testator^  dur« 
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ing  the  lifetime  of  Jabez  CorwiD,  belonged  to  him  as  the  sole 
child  and  next  of  kin  of  the  testator,  and  his  administrators 
are  now  entitled  to  receive  it.  By  the  provisions  of  the  will, 
the  estate  could  not  be  divided  amongst  the  devisees  and  leg* 
atees  to  whom  it  was  given  over,  until  after  the  death  of  Ja* 
bez  without  issue,  or  if  he  had  a  child  or  children,  till  after 
the  death  of  suoh  child  or  children  under  the  age  of  twenty- 
one  years.  In  the  meantime,  the  interest  accruing  on  the 
personal  estate,  (in  case  it  was  not  given  to  Jabez,  as  alleged 
in  the  1st  point,)  must  necessarily  accumulate,  contrary  to 
the  provisions  of  sections  3  and  4,  title  4,  chap.  4  of  the  2d 
part  of  the  revised  statutes.  It  is  entirely  clear,  that  if  the 
will  had  eaypresaly  provided  that  this  interest  should  accumu- 
late for  the  benefit  of  the  legatees  over,  till  the  happening  of 
the  event  on  which  they  were  to  take,  the  provision  would 
have  been  void,  and  Jabez  would  have  taken  the  interest  dur- 
ing his  lifetime  as  next  of  kin.  The  implied  direction  in  the 
will,  to  accumulate  this  interest,  is  as  effective  as  an  express 
one  would  have  been.  (  Vail  v.  Vail^  4  Paige^  317,  330,  cfcc 
S.  a,  7  Barb.  226,  239.)  The  interest  in  question  not  be- 
ing legally  disposed  of  by  the  will,  (unless  it  was  therein 
given  to  Jabez,)  was  properly  decreed  by  the  surrogate  to 
have  belonged  to  Jabez  Corwin  as  next  of  kin  of  the  testa- 
tor, and  to  be  paid  to  his  administrators. 

The  above  points  have  been  j&amed  upon  the  presumption 
that  the  devise  over  to  the  brothers'  and  sisters'  children  of 
the  testator  is  valid,  as  to  the  principal  of  the  personal  es^ 
tate  of  the  testator,  and  are  intended  to  sustain  the  surro- 
gate's decree.  But  the  coimsel  of  the  executor  having  arrived 
at  the  conclusion  that  the  devise  over  is  wholly  void,  and  that 
the  decree  of  the  surrogate  should  be  set  aside,  and  the  whole 
of  the  personal  estate  of  the  testator  be  paid  over  to  the  ad* 
ministrators  of  Jabez  Corwin,  presents  the  following  points 
to  the  court,  viz. 

III.  The  devise  over,  contained  in  the  will  in  question  and 
set  forth  in  the  first  point,  is  utterly  void,  being  in  violation 
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of  our  statates  concerning  the  suspension  of  the  power  of 
alienation  of.  real  estate  and  the  accumulation  of  personal 
property.  By  section  1,  title  4,  chap.  4,  part  2  of  the  revised 
statutes,  it  is  provided  that  the  absolute  ownership  of  per- 
sonal property  shall  not  be  suspended  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  in  being  at  the  death  of 
the  testator.  Although,  in  point  of  fact,  Jabez  Corwin  died 
without  ever  having  had  any  children,  yet  he  might  have  had 
any  number  of  children,  within  the  limits  of  nature,  bom  q/*- 
ter  the  death  of  the  testator.  If  he  had  had  children,  there 
could  have  been  no  division  and  distribution  of  the  estate 
amongst  the  legatees  over,  till  after  the  death  of  all  of  such 
children  under  the  age  of  twenty-one  years,  and  the  absolute 
ownership  of  the  property  would  have  been  suspended  until 
that  time.  There  would  have  been,  under  such  circum- 
stances, a  suspension  of  the  ownership  of  the  property  for 
the  life  of  Jabez,  (a  life  in  being  ai  the  death  of  the  testator,) 
and  for  an  uncertain  number  of  lives,  (viz.  of  the  possible 
children  of  Jabez,)  not  in  being  at  the  death  of  the  testator. 
Such  a  limitation  is  entirely  inconsistent  with  the  provisions 
of  the  statute  referred  to.  It  is  well  settled,  that  if  the  lim- 
itation be  not  such  that  it  mtist  take  effect,  if  at  all,  within 
the  time  prescribed  by  law  as  the  proper  limit,  it  is  void.  It 
is  not  enough  that  it  turns  out  that  the  estate  is  alienable 
within  the  proper  period.  It  must  be  made  so  by  the  iriU, 
and  not  be  the  result  of  chance.  The  possibility ,  at  the  cre- 
ation of  an  executory  limitation,  that  the  event  on  which  its 
existence  depends  may  exceed,  in  point  of  time,  the  limits 
allowed,  vitiates  it  ab  initio.  {Hawley  v.  James^  16  Wend. 
121.  Tayloe  v.  Chuld^  10  Barb.  398.  Hanncm  v.  Os- 
bomy  4  Faigsy  342.  4  Oruisej  449.  4  Kenfs  Com.  297, 
%th  ed.  8  Ves.  23.  2  Jlfod  289.  2  H.  Black.  358.  De 
Barante  v.  GoU,  6  Barb.  492.  Totes  v.  Tates,  9  id.  346.) 
A  gift  in  remainder  expectaQt  upon  the  death  of  unborn 
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eliildreii,  is  too  remote.     (7  Pmge,  ^SSL,  521.    4  Kewlfs  Com. 
297,  note  a.    Feame  on  Ex.  Dev.  159,  160.) 

I Y.  The  devise  over  is  void,  because  the  illegal  accnmola- 
tion  of  interest,  mentioned  in  the  2d  point,  is  by  the  will 
mingled  vrith  the  residue  of  the  estate.  This  vitiates  the 
whole  executory  devise.  {King  v.  Rundlcj  15  Barb.  145. 
Hawley  v.  James,  5  Paige,  318.  16  Wend.  61.  Haxhin 
V.  Corse,  2  Barb.  Oh.  Bep.  506.  Dekay  v.  Irving,  5  Den 
nio,  646.) 

By  the  Court,  Emott,  J.  This  is  an  appeal  from  a  decree 
of  the  surrogate  of  Orange  county,  made  upon  the  final  ac- 
counting of  the  respondent  as  executor  of  Silas  Gorwin.  The 
principal  and  indeed  the  only  particular  in  which  the  decree 
is  complained  of,  as  I  understand  the  papers  submitted  to  us, 
is  the  rule  adopted  by  the  surrogate  as  to  the  rights  of  the 
parties  interested  or  claiming  an  interest  in  the  estate,  and 
the  construction  of  the  will  of  Silas  Corwin  upon  which  that 
rule  is  based.  Our  attention  is  not  called  to  any  allowance 
made  to  the  executor  in  the  settlement  of  his  accounts,  or 
any  decisions  of  the  sunr(^te  which  are  claimed  to  be  er- 
roneous, independent  of  those  that  followed  from  the  con- 
struction which  he  gave  to  the  will  of  the  testator. 

The  petition  of  appeal  is  informal  in  not  naming  the  par- 
ties who  are  to  be  made  respondents,  and  who  are  to  be  called 
upon  to  answer.  The  proceedings  are  defective,  because  all 
the  parties  who  are  interested  in  sustaining  the  decree  are 
not  made  respondents,  and  are  not  before  the  court.  The 
administrators  of  Jabez  Corwin,  at  least,  should  have  been 
parties  to  this  appeal,  since  the  reversal  of  this  decree  would 
affect  them  seriously,  much  more  so  than  the  executor  of 
Silas  Corwin,  because  his  interest  in  respect  to  the  disposi- 
tion of  the  residue  extends  only  to  be  protected  in  whatever 
payments  he  may  make.  In  the  answer  of  the  executor,  who 
is  the  only  respondent  to  the  petition  of  appeal,  the  defect 
of  parties  which  thus  exists  is  brought  to  the  notice  of  the 
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court.  No  motion,  however,  has  been  made  to  stay  or  dis- 
miss the  appeal,  nor  have  the  parties  who  are  now  absent 
either  taken  an  appeal  themselves,  although  the  counsel  for 
the  executors  complains  of  the  decree  as  not  sufficiently  fa- 
vorable to  them,  or  applied  to  be  made  parties  to  the  present 
proceeding. 

The  result  is,  that  if  upon  examination  we  had  come  to  the 
conclusion  that  the  surrogate  had  erred  in  his  views  of  the 
rights  of  these  parties,  we  could  not  upon  the  present  ap- 
peal reverse  his  decree,  nor  disturb  the  adjudication  which 
has  been  made  as  to  the  rights  and  interests  of  the  adminis- 
trators of  Jabez  Corwin  and  others,  until  they  should  be 
made  parties  to  the  appeal.  The  rule  as  to  the  parties  and 
the  correct  method  of  procedure  in  such  cases  will  be  found 
stated  by  the  chancellor  in  OUchrist  v.  JSea^  (9  Paige,  66.) 
Bee  also  Oardner  v.  Oardner,  (6  id.  170 ;)  KeUett  v.  Bath- 
bone,  (4  id,  102,  107.) 

An  examination  of  the  case,  however,  shows  that  no  error 
has  been  committed  in  the  particulars  specified,  of  which  the 
appellants  can  complain ;  and  as  the  other  parties  have  sho?ni 
no  disposition  to  disturb  the  decree,  we  ought  not  to  revise 
to  affirm  it,  to  enable  them  to  come  in  and  raise  new  questions. 

The  bequest  to  Jabez  Corwin  contained  in  the  will  of  Silas 
Corwin  is  not  a  bequest  of  a  life  interest,  as  is  supi>osed  by 
the  counsel  for  the  appellants.  It  is  a  devise  of  the  testator's 
lands  in  fee,  and  a  bequest  of  the  entire  interest  in  his  person- 
al property,  although  upon  a  condition.  If  the  construction 
of  this  condition,  which  was  contended  for  by  the  respondent's 
counsel  in  one  part  of  his  argument,  and  which  seems  to 
have  been  adopted  by  the  surrogate,  be  correct,  it  is  not  a 
condition  precedent,  but  a  conditional  limitation,  whose  effect 
would  be  not  to  suspend  the  vesting  of  the  interest  devised 
or  bequeathed,  but  to  divest  it,  and  send  the  property  over, 
in  the  event  of  the  non-fulfillment  of  the  condition.  The 
counsel  for  the  appellants,  on  the  other  hand,  contends  that 
the  clause  in  question  constituted  a  condition  precedent,  and 
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that  until  its  fulfillment  no  estate  or  interest  Tested  in  Jabez 
Corwin,  and  that  the  rights  of  the  appellants  depend  wholly 
upon  the  devises  and  bequests  over  to  them  in  the  event  of 
the  failure  of  the  estate  of  Jabez  Gorwin^  bj  the  non-fulfill- 
ment of  the  condition  upon  which  that  estate  depended.  In 
no  aspect,  however,  can  Jabez  Corwin  be  said  to  have  taken 
a  life  estate  with  remainders  over,  for  there  is  no  devise  or 
bequest  to  his  children,  if  he  should  have  any ;  and  the  ques- 
tion of  title  or  ownership  lies  wholly  between  him  or  his  rep- 
resentatives on  the  one  hand,  and  on  the  other,  the  devisees 
or  legatees  to  whom  the  property  is  given,  if  it  did  not  vest  in 
him  or  become  divested,  among  whom  are  the  present  appel- 
lants. If  the  provisions  of  the  will  and  the  limitations  of  the 
testator's  property  which  it  contains  are  valid,  either  the  one 
or  the  other  of  these  classes  of  persons  take  the  absolute  in- 
terest in  this  property,  in  the  event  upon  which  that  interest 
is  made  by  the  will  to  depend. 

It  follows  that  the  absolute  ownership  of  the  property 
could  not  be  determined  until  that  event  occurred,  and  we 
thus  encounter  the  question  raised  by  the  respondent's  coun- 
sel, whether  it  must  occur  within  the  period  allowed  by  the 
statute.  (1  R.  8.  TJZy  §  1,  tU.  4.)  The  cases  cited  by  the 
counsel  for  the  respondent  establish,  and  the  rule  is  undoubt- 
edly well  settled,  that  it  is  the  character  of  the  limitation  at 
the  time  it  is  created,  and  not  the  event  as  it  turns  out  in 
fact,  which  is  to  determine  its  validity.  If  the  estate  created 
is  such  as  by  its  terms  to  suspend  the  ownership  of  the  prop- 
erty for  more  than  two  lives  in  being,  it  will  be  void,  al- 
though in  the  subsequent  history  of  the  estate  or  the  parties 
in  interest  it  may  happen  that  this  limit  is  not  exceeded. 

The  devise  and  bequest  to  Jabez  Corwin  in  this  case  is  of 
the  entire  property,  "  provided  he  ever  has  any  lawful  heirs 
that  shall  arrive  at  the  age  of  twenty-one  years,"  and  the 
rights  of  the  appellants  do  not  attach,  nor  is  the  ultimate 
and  absolute  title  determined,  until  it  has  been  ascertained 
whether  any  children  which  Jabez  Corwin  might  have  would 
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lire  to  become  twenty-one  years  of  age.  As  he  might  have 
had  any  number  of  such  children,  the  title  to  the  property 
would  be  suspended,  not  only  during  his  life,  but  during  the 
lives  of  each  one  of  such  children  who  should  die  und^  the 
prescribed  age,  and  until  some  one  of  them  should  attam  that 
age.  If  Jabez  Corwin  had  three  children,  the  title  to  this 
property  might  not  vest  either  in  him,  or  in  the  residuary  leg- 
atees, until  all  these  children  should  die ;  for  if  the  first  two 
should  die  under  twenty-one,  the  title  would  still  hang  sus* 
pended  upon  the  possible  duration  of  the  life  of  the  third ; 
and  so  of  any  number.  The  statute  forbids  the  creation  of 
such  a  limitation,  and  the  estates  in  remainder  under  which 
the  appellants  claim  are  consequently  void. 

There  is,  therefore,  no  error  in  this  decree,  of  which  these 
appellants  can  complain.  The  error,  if  any,  has  been  made 
against  the  persons  who  are  not  parties  to  this  appeal,  and 
who  have  not  themselves  appealed  from  the  decree.  The 
present  respondent  is  not  in  a  condition  to  raise  the  question 
of  such  an  error,  or  to  ask  ns  to  modify  the  surrogate's  de- 
cree according  to  the  views  we  have  now  indicated,  because 
he  has  neither  appealed  nor  set  up  or  alleged  any  errors  in 
the  decree,  in  his  answer  to  the  present  petition  of  appeal,  as 
he  might  probably  have  done  under  the  44th  rule  of  the 
court.  His  answer  to  the  appeal  is  that  the  decree  is  in  all 
respects  correct,  and  he  cannot  now  be  heard  to  copiplain 
of  it 

The  decree  appealed  from  is  therefore  affirmed,  with  costs 
to  be  paid  by  the  appellants. 

[Obangb  Gbnbbal  Tbbm,  September  9,  1861.   EmoU,  LaU^  Brown  and 
Semufham,  Justices.] 
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Where  a  general  agent,  who  is  anthorized  and  accnstomed  to  make  sales  for 
his  employers,  of  the  articles  in  which  they  are  dealing,  gives  a  warranty 
as  to  the  character  of  property  sold  by  him,  his  employers  are  bomid 
thereby. 

Even  if  snch  agent  exceeds  his  poslUve  authority  or  instructions,  in  giving  a 
warranty,  upon  making  a  sale,  if  the  purchaser  has  no  information  of  the 
fact,  he  will  not  be  pnjudiced. 

"Where,  upon  a  sale  of  a  qnantity  of  coal  dust,  the  yendors'  agent  gave  a  war- 
ranty that  it  had  no  dust  of  soft  or  bitnminous  coal  mixed  with  it,  it  was 
held  that,  although  the  purchaser  stated  that  he  was  purchasing  the  coal 
dust  for  the  purpose  of  making  brick,  the  vendors  could  not  be  held  liable 
in  an  action  on  the  warranty,  upon  any  implied  warranty  that  the  article 
was  suitable  for  the  purpose  for  which  it  was  purchased,  or  for  any  thing 
beyond  the  express  agreement  of  their  agent  that  it  was  the  dust  of  hard 
coal,  exclusively.  And  that  the  true  rule  of  damages  in  snch  action  was 
the  difference  between  the  value  of  the  article  as  it  was,  and  its  value  as  it 
would  have  been,  had  it  been  what  it  was  represented  to  be. 

A  purchaser  has  no  right  to  proceed  without  inquiry  or  examination,  and  use 
an  article  which  will  damage  his  business,  relying  upon  a  warranty  which 
only  goes  to  the  nature  or  character  of  the  article,  and  not  to  the  effect  of 
using  it,  and  then  hold  the  vendor  responsible  for  the  remote  consequences 
of  his  own  action. 

APPEAL  by  the  defendants  from  a  judgment  entered  npon 
the  report  of  a  referee.  The  action  was  for  damages  oc^ 
casioned  by  a  breach  of  a  warranty,  in  respect  to  the  charac- 
ter of  coal  dust  purchased  by  the  plaintiff,  for  the  purpose  of 
using  it  in  making  brick :  the  warranty  being  that  the  dust 
was  free  from  soft  coal,  and  the  breach  alleged  the  contrary. 
The  warranty  allied  was,  that  '^  the  coal  dust  consisted  of 
the  dust  of  hard  coal,  free  from  admixture  with  any  soft  coal 
dust."  The  price  paid  was  $37.50.  The  coal  dust  so  sold 
to  the  plaintiff  was,  at  the  time  of  the  sale,  in  sight,  and 
pointed  out.  The  plaintiff  was  at  the  time  a  manufacturer 
of  brick,  and  had  been  such  seven  years.  He  was  admitted 
to  testify  as  an  expert,  as  to  the  effect  of  the  use  of  soft  coal 
in  the  manufacture  of  brick. 

The  sale  to  the  plaintiff  was  made  by  a  person  named 
French,  the  foreman  and  general  agent  of  the  defendants,  at 
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a  yard  not  used  as  a  ^'  sales-^rdy  but  for  storage  and  de- 
livery," He  had  charge  of  one  of  the  yards,  and  was  in  the 
habit  of  making  sales  from  the  yard,  occasionally.  The  ref- 
eree found,  as  facts,  that  in  the  month  of  Jnne,  1858,  the 
plaintiff  called  at  the  coal  yard  of  the  defendants,  in  the  city 
of  New  York,  and  inquired  if  they  had  hard  coal  dust  for 
sale  unmixed  with  soft  coal  dust,  and  stated  that  he  would 
not  have  it  if  it  had  any  soft  or  bituminous  dust  in  it ;  at 
the  same  time  saying  if  it  had,  it  would  damage  or  break  his 
brick ;  that  ihe  defendants  did  thereupon  sell  and  deliver  to 
the  plaintiff  fifty  tons  of  coal  dust,  and  warranted  that  it  had 
no  soft  or  bituminous  coal  in  it ;  and  that  the  coal  dust  so 
sold  to  the  plaintiff  had  soft  or  bituminous  dust  mingled  with 
it ;  that  the  plaintiff  did  not  discover  the  intermixture  of 
soft  coal  in  that  which  he  so  purchased  of  the  defendants,  un- 
til he  began  to  take  down  the  kilns  of  brick  for  market  that 
were  made  with  the  said  dust,  and  that  at  that  time  he  had 
used  the  said  dust  so  purchased  in  making  brick  on  his  yard, 
except  one  ton ;  that  a  person  not  a  dealer  in  coal,  or  not  ac- 
customed to  the  use  of  soft  or  bituminous  coal  dust,  would 
not  readily  detect  its  presence  when  mixed  with  hard  coal 
dust ;  that  the  brick  of  the  plaintiff  so  made  of  the  said  coal 
dust  were  greatly  injured  by  the  soft  coal  dust  mixed  with  it ; 
and  that  the  plaintiff  had  sustained  damage  irom  such  injury 
to  the  amount  of  six  hundred  and  fifty  dollars.  And  the 
referee  ordered  judgment  in  favor  of  the  plaintiff  against  the 
defendants,  on  account  of  said  damages,  for  the  sum  of  six 
hundred  and  fifty  dollars  with  costs. 

Beebe^  Dean  &  Donohuey  for  the  appellants, 

D.  C.  Binglandy  for  the  respondent. 

By  the  Courts  Emott,  J.  The  person  in  the  employ  of 
the  defendants,  who  made  the  sale  of  coal  dust  to  the  plain- 
tiff, was  authorized  to  make  such  a  sale  in  the  course  of  the 
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business  of  the  defendants,  and  they  are  bound  by  the  war- 
ranty given  by  him  in  the  transaction.  He  was  a  general 
agent  of  the  defendants,  constantly  in  their  employ,  having 
charge  of  one  of  their  yards,  and  accustomed,  at  least  occa- 
sionally, to  make  sales  from  their  yard.  His  authority  and 
general  employment  were  recognized  by  one  of  the  defend- 
antB,  who  came  into  the  yard  before  this  transaction  was 
completed,  and  allowed  or  directed  him  to  make  the  sale,  as 
well  as  by  the  subsequent  ratification  of  the  act.  Even  if,  as 
an  agent  for  selling,  he  exceeded  his  positive  authority  or  in- 
structions, in  giving  a  warranty,  as  no  information  to  that 
effect  was  given  to  the  plaintiff,  the  latter  cannot  be  preju- 
diced by  the  fact,  if  it  exist.  This  was  not  a  special  agency 
for  this  particular  transaction,  but  a  general  agency  in  the 
business  of  the  defendants  to  make  scJes  of  the  articles  in 
which  they  were  dealing,  and  the  rule  of  law  as  to  such 
agents,  in  the  particular  now  under  consideration,  is  undis- 
puted. 

The  referee  finds  that  the  defendants'  agent  warranted  '^or 
promised  that  the  coal  dust  which  he  sold  to  the  plaintiff  had 
no  dust  of  soft  or  bituminous  coal  mixed  with  if  This  is 
the  only  warranty  proved,  and  upon  this  alone,  or  for  its 
breach,  the  action  is  brought.  It  is  true  that  the  evidence 
establishes,  and  the  referee  finds,  that  the  plaintiff  stated  that 
he  was  purchasing  the  coal  dust  for  the  purpose  of  making 
brick,  and  that  soft  coal  dust  would  not  answer  that  purpose, 
and  would  destroy  or  injure  the  brick  if  it  should  be  used. 
But  he  did  not  ask  nor  receive  a  warranty  that  the  coal  dust 
was  fit  for  this  business,  nor  any  other  warranty  than  that  it 
contained  no  soft  or  bituminous  coal.  It  was  a  sale  of  an 
existing  article,  and  not  a  contract  for  its  manufacture. 
There  is  in  such  a  case  no  implied  warranty,  such  as  will 
arise  in  some  cases  where  an  article  is  ordered  of  a  manufac- 
turer for  a  special  purpose.  The  distinction  is  well  illus- 
trated in  an  observation  of  Mr.  Justice  Maule,  in  the  course 
of  the  argument  in  Keates  v.  Oadogan^  (2  Eng,  L.  and  Uq, 
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320,)  which  is  often  quoted.  ^^  If  a  man  says  to  another, 
'  sell  me  a  horse  fit  to  cany  me/  and  the  other  sells  a  horse 
which  he  knows  to  be  unfit  to  ride/'  or,  it  might  be  said, 
upon  that,  sells  a  horse  which  is  unfit  to  ride,  thus  represent- 
ing the  fact  to  be  otherwise,  "  he  may  be  liable  for  the  con- 
sequences ;  but  if  a^  man  says,  ^  sell  me  that  gray  horse  to 
ride,'  and  the  other  sells  it,  knowing  that  the  former  will  not 
be  able  to  ride  it,  that  would  not  make  him  liable."  The 
defendants  in  the  present  case  cannot  be  held  upon  any  im- 
plied warranty  that  the  article  was  suitable  for  the  purpose 
for  which  it  was  purchased,  or  for  any  thing  beyond  the  ex- 
press agreement  of  their  agent,  that  it  was  the  dust  of  anthra- 
cite coal  exclusively.  It  will  be  remembered  that  the  suit  is 
upon  a  warranty,  and  not  for  fraud,  and  depends  altogether 
upon  a  breach  of  a  positive  agreement. 

This  is,  indeed,  as  has  been  already  observed,  the  finding 
of  the  referee.  The  warranty  which  he  determines  to  have 
been  made  and  broken,  was  a  warranty  that  the  article  was 
free  from  soft  coal,  and  not  that  it  was  fit  for  use  in  making 
brick.  But  the  rule  of  damages  which  was  applied  referred 
to  a  warranty  of  the  latter  description,  that  is,  a  warranty  of 
the  fitness  of  the  article  for  the  purpose  to  which  it  was  to  be 
applied.  If  we  lay  out  of  view  all  which  occurred  between 
these  parties  at  the  time  of  the  sale,  in  reference  to  the  in- 
tended use  of  the  article,  as  immaterial  to  the  legal  aspect  of 
the  case,  it  will  become  very  obvious  that  the  true  rule  of 
damages  for  a  breach  of  the  warranty  which  was  actually 
given,  would  have  been  the  difference  between  the  value  of 
the  article  as  it  was  and  its  value  as  it  would  have  been,  if 
it  had  been  what  it  was  represented  to  be.  The  defendants 
are  not  responsible  for  the  consequences  of  an  improper  use 
of  the  article  they  sold ;  because  they  simply  agreed  that  it 
was  a  certain  thing,  and  not  that  it  was  fit  for  a  certain  pur- 
pose. The  rule  is  well  laid  down  in  the  case  of  Hargoua  v. 
Ablouj  (5  jBTiS,  472,  and  3  Denio,  406.)  But  the  referee 
has  applied  a  different  rule.    He  has  in  fact  decided  that  one 
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kind  of  warranty  was  given,  and  proceeded  to  award  dam- 
ages for  the  breach  of  another  and  a  different  one.  The  in- 
jury which  the  plaintiff  sustained  in  his  kiln  of  brick,  was 
not  the  consequence  of  the  fact  that  the  dust  which  he  bought 
contained  bituminous  coal,  but  of  his  making  use  of  the  dust 
iiv'hen  it  contained  that  ingredient.  It  was  his  duty  to  have 
ascertained  that  fact  before  using  the  article.  He  had  no 
right  to  proceed  without  inquiry  or  examination,  and  use  an 
article  which  would  damage  his  business,  relying  upon  a  war- 
ranty which  only  went  to  the  fact  of  the  nature  or  character 
of  the  article,  and  not  to  the  effect  of  using  it,  and  still  hold 
the  defendants  responsible  for  the  consequences  of  his  acts. 
The  warranty  was  broken  immediately  upon  the  sale ;  the 
fact  could  then  have  been  known,  and  the  damage,  if  any, 
ascertained  and  demanded.  The  plaintiff  cannot  now  hold 
the  defendants  responsible,  under  this  warranty,  for  the  re- 
mote consequences  of  his  own  subsequent  action.  His  reoov- 
ery,  under  these  pleadings  and  proofs,  should  have  been 
limited  to  the  difference  between  the  value  of  the  article  sold 
him  as  it  was,  and  its  value  as  it  would  have  been,  if  it  had 
been  such  as  it  was  represented,  and  to  that  value  generally, 
and  not  for  a  particular  use  or  purpose. 

As  the  referee  erroneously  applied  a  different  rule  of  dam- 
ages, the  judgment  entered  on  his  report  must  be  reversed, 
and  a  new  trial  at  the  circuit  ordered ;  the  costs  to  abide 
the  event. 

[Obahob  Gbvxbaxi  TxBic,  September  9, 1861.  JEhnotij  LcU,  Brawn  and 
Scrugham^  Justices.] 
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S8ai  — 


34b  612I  When  one  employs  an  attorney  to  loan  money  for  bim,  and  to  take  a  bond 
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and  mortgage  from  the  borrower,  and  after  the  loan  is  made,  he  intrusts  the 
attorney  with  the  possession  of  the  bond  and  mortgage,  and  permits  bim 
to  reoeiTe  payments  upon  it,  Arom  time  to  time,  and  to  indorse  them  for  the 
mortgagee,  until  payments  are  made  which  extingnish  the  principal,  the 
attorney  will  be  held  to  be,  in  fact  and  In  law,  authorized  to  receive  the  lat- 
ter as  well  as  the  former  payments ;  and  in  case  of  his  omission  to  pay  over 
the  money  to  his  principal,  any  loss  consequent  upon  his  insoWency  must 
fUl  upon  the  mortgagee,  rather  than  upon  the  mortgagor. 

APPEAL  by  the  defendants  from  a  judgment  ordered  at  a 
special  term,  for  the  foreclosure  of  a  mortgage  and  sale 
of  the  premises.  The  facts  material  to  be  known  are  stated 
in  the  opinion  of  the  court. 

By  the  Courts  Ehott,  J.  The  plaintiff,  Hatfield,  employed 
Charles  A.  Purdy,  who  was  an  attorney  at  law,  to  make  a 
loan  to  the  defendant  Beynolds,  and  to  take  the  bond  and 
mortgage  upon  which  this  action  is  brought  Beynolds  nev- 
er had  any  n^otiation  or  intercourse  with  Hatfield,  and 
seems  not  even  to  have  known  him  personally,  until  several 
years  after  the  mortgage  had  been  made ;  although  he  was 
of  course  aware  that  a  man  named  Hatfield  was  his  creditor. 
The  bond  and  mortgage  were  left  in  Purdy's  possession,  and 
continued  in  his  possession  until  his  death.  He  received  the 
interest  r^ularly  and  paid  it  over  to  the  plaintiff,  and  at 
length  Beynolds  paid  the  principal  also  to  Purdy.  Purdy 
neglected  to  pay  over  the  principal  to  Hatfield,  or  even  to 
apprise  him  of  its  receipt.  Purdy  died  insolvent,  and  a  loss 
must  consequently  result  to  one  or  the  other  of  these  parties. 
The  question  here  is  upon  which  the  loss  must  fall. 

The  judge  before  whom  the  cause  was  tried  finds  that  the 
bond  and  mortgage  were  left  with  Purdy  for  safe  keeping ; 
and  this  is  expressly  stated  by  Hatfield,  and  was  evidently, 
from  the  facts  of  the  case,  one  object  at  least  of  the  deposit. 
The  judge  also  finds  that  these  securities  were  not  left  with 
Purdy  for  the  purpose  of  collecting  the  principal  or  interest^ 
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and  that  Purdy  in  the  matter  of  the  payments  of  Beynolds 
acted  as  the  agent  of  the  latter^  and  was  not  the  agent  of 
Hatfield  nor  acting  by  his  authority. 

In  WiUiams  v.  Walker,  (2  Sand.  Oh.  Bep.  325^)  Asst 
Y.  Chan.  Sandford  held  that  where  a  scrivener  or  attorney 
makes  a  loan,  and  afterwards  retains  possession  of  the  securi- 
ties, and  receives  payments,  indorsing  them  upon  the  bond, 
which  he  exhibits  to  the  debtor,  so  that  the  latter  is  aware 
of  its  possession,  the  attorney  is  the  agent  of  the  creditor, 
and  the  payments  are  good.  But  that  after  the  attorney 
ceased  to  have  possession  of  the  bond,  his  authority  to  re- 
ceive payment  ceased,  and  payments  made  after  that  time 
cannot  be  allowed.  The  opinion  of  the  assistant  vice  chan- 
cellor contains  a  clear  and  full  summary  of  the  cases,  and 
they  establish  the  propositions  that  when  an  agent  employed 
to  take  a  bond  or  other  security  for  money  in  not  introated 
afterwards  with  its  possession,  he  is  not  authorized  to  receive 
payments  upon  it;  and  contrariwise,  if  such  agent  is  in- 
trusted with  the  continued  possession  of  the  bond  or  evi- 
dence of  debt,  authority  for  him  to  receive  payment  may  be 
implied.  So  the  rule  is  stated  in  the  text  books.  {Paley  on 
Agencjfy  274  Story  on  Agency,  §§  98,  104.)  There  is  no 
difference,  in  this  respect,  in  this  country  at  least,  between 
bonds  and  mortgages  and  other  obligations  for  the  payment 
of  money.  We  regard  the  mortgage  as  collateral  to  the  bond, 
as  a  security  for  the  money  only,  and  we  4o  not  require  a  re* 
lease  or  reconveyance  of  the  estate,  in  order  to  the  extinguish- 
ment of  the  mortgage. 

The  distinction  between  the  case  at  bar  and  that  of  WU^ 
Hams  V.  WcUker,  as  well  as  the  others  cited  by  the  assistant 
vice  chancellor,  is  supposed  to  consist  in  the  fact  that  in  the 
present  case  the  defendant  Beynolds  made  his  payments  to 
Purdy  without  calling  for  the  production  of  the  bond  and 
mortgage,  or  verifying  the  fact  that  they  were  in  Purdy's 
possession. 

This  presents  the  question  whether,  in  such  cases,  the 
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authority  to  receive  payments  is  implied  from  the  possession 
of  the  securities,  or  from  their  production  and  exhibition  to 
the  debtor  at  the  time  of  the  payment.  In  this  case  the 
plainti£P  left  his  bond  and  mortgage  with  Purdy  for  safe 
keeping,  he  says,  but  he  certainly  permitted  it  to  remain  for 
other  purposes;  because  he  allowed  payments  to  be  made 
upon  it  to  Purdy,  and  he  received  the  amount  of  these  pay- 
ments from  Purdy,  and  suffered  him  to  indorse  them  upon 
the  bond.  It  can  hardly  be  deemed  that  from  these  facts, 
coupled  with  the  circumstances  attending  the  origin  of  the 
bond  and  mortgage,  authority  to  Purdy  to  receive  payments 
would  be  implied.  I  do  not  perceive  that  if  the  defendant 
had  taken  the  precaution  to  caU  for  the  production  of  the 
papers  whenever  he  made  a  payment,  he  would  have  strength- 
ened this  implication.  The  authority  is  implied  from  the 
possession  of  the  papers,  and  the  continued  receipt  of  money 
upon  them,  which  are  facts,  and  not  from  the  exhibition  of 
the  papers  by  the  agent,  which  is  only  the  evidence  of  the 
facts.  It  is  not  that  Hatfield  is  estopped  to  deny  Purdy's 
authority  by  Purdjr's  act  in  exhibiting  or  verifying  it.  To 
have  called  for  the  bond  and  mortgage,  under  the  circum- 
stances of  this  case,  would  have  been  a  very  prudent  and 
proper  precaution,  but  it  would  have  been  only  a  precaution. 
It  would  have  enabled  the  defendant  to  verify  the  authority 
of  Purdy,  but  it  would  have  been  no  more  than  verifying  it. 
By  neglecting  to  do  so,  the  defendant  took  the  risk  of  making 
a  payment  after  Purdy's  authority  had  ceased,  by  his  ceasing 
to  have  possession  of  the  securities ;  and  the  case  of  Wil- 
liama  v.  Walker  is  an  authority  that  such  a  payment  would 
be  ineffectual.  The  observations  of  the  assistant  vice  chan- 
cellor in  that  case  go  to  the  farther  point  which  we  have  now 
presented,  but  which  was  not  necessarily  before  him,  that  the 
payments  would  be  justified  while  the  possession  continued, 
though  the  debtor  were  ignorant  of  its  continuance.  As  the 
fact  is  distinctly  shown  in  this  case  that  Purdy,  after  having 
been  employed  to  make  the  loan,  was  intrusted  with  the  pos- 
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session  of  this  bond  and  mortgage^  and  was  permitted  to  re- 
ceive payments  upon  it,  and  to  indorse  them  for  the  plain- 
tiff, until  and  at  the  time  when  the  payments  were  made 
which  extinguished  the  principal,  we  are  of  opinion  that  he 
was  in  fact  and  in  law  authorized  to  receive  the  latter  as  well 
as  the  former  payments,  and  that  the  loss  consequent  upon 
his  embarrassments  and  insolvency  must  fedl  upon  the  plain- 
tiff who  first  employed  and  continued  to  trust  him. 

This  judgment  must  therefore  be  reversed,  and  a  new  trial 
ordered  at  the  circuit,  with  costs  to  abide  the  event. 

[Obanob  Gbvbbal  Tbbh,  September  9, 1861.    EmtM^  Brown  and  Scmgh- 
ham,  Justices.] 


-♦♦♦- 


SoHLtJSSEL  V8.  WiLLETT,  Sheriff  &c.,  and  others. 

Where  a  sheriff  seizes,  by  virtue  of  an  attachment,  property  claimed  by  a 
third  person  nnder  an  assignment  £rom  the  defendant  in  the  attachment, 
and  judgment  is  subsequently  recoTcred  in  the  attachment  suit,  by  the 
plaintiffs  therein,  the  sheriff  and  such  plaintifih,  when  sued  for  the  property 
so  seized,  may  show  in  their  defense  that  the  alleged  assignment  was  fraud- 
ulent and  void. 

And  where,  on  the  trial  of  such  an  action,  it  was  admitted  by  the  plaintiff  that 
judgment  had  been  previously  recovered  against  the  defendant  in  the  at- 
tachment suit,  it  was  ?ield  that  this  was  a  proper  case,  after  the  evidence 
was  in  without  objection,  for  disregarding  the  omission  to  piUad  the  recov- 
ery of  the  judgment ;  it  not  being  a  variance  by  which  the  plaintiff  was 
misled. 

A  provision,  in  an  assignment  made  for  the  benefit  of  creditors,  authorizing 
the  assignee  to  "  manage  and  improve'*  the  assigned  estate,  renders  the  as- 
signment on  its  Ikce  fraudulent  and  void. 

APPEAL  from  a  judgment  entered  upon  the  verdict  of  a 
jury.  The  action  was  brought  by  the  plaintiff  as  as- 
signee of  Michael  Mayer,  in  an  assignment  made  by  the  lat- 
ter for  the  benefit  of  creditors.  It  was  brought  against 
Willett  as  sheriff  of  the  city  and  county  of  New  York,  to 
recover  the  possession  of  certain  goods  claimed  by  the  plain- 
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tiff  to  belong  to  him  as  assignee.  Abraham  S.  Herman  and 
Moses  S.  Herman  were  also  made  defendants.  The  defend- 
ants, in  their  answer,  justified  the  taking  of  the  property  by 
Willett,  by  virtue  of  an  attachment  in  favor  of  the  Hermans 
against  Mayer.  The  answer  did  not  allege  the  recovery  of 
any  ju^ment,  in  the  attachment  suit.  At  the  trial  it  was 
proved  by  the  defendants  that  judgment  was  entered  in  the 
action  in  fstvor  of  the  Hermans,  against  Mayer,  for  the  sum 
of  $119488,  April  3,  1858,  which  was  subsequent  to  the 
conmiencement  of  this  action  but  before  trial ;  and  that  the 
plaintiff  replevied  the  goods  attached,  by  and  through  one 
of  the  coroners  of  the  city  and  county  of  New  York.  The 
plaintiff  also  put  in  evidence  the  assignment  of  Michael  Mayer 
to  him,  dated  November  9,  1857.  It  contained  a  clause  by 
which  it  was  declared  to  be  ^'  upon  trust  to  manoffe  and  im-- 
prove,  sell,  assign,  dispose  of,  collect,  receive  and  convert  into 
money  all  the  said  assigned  and  transferred  property,''  and 
to  pay  and  apply  the  moneys  thence  arising,  after  paying  the 
expenses  of  the  assignee,  in  the  manner  therein  specified. 

It  being  suggested  to  the  court  that  the  plaintiff  based  his 
title  to  the  property  in  the  complaint  mentioned,  upon  the 
said  assignment,  and  that  the  defendants  claimed  that  said 
assignment  was  fraudulent  and  void  as  against  the  creditors 
of  the  assignor,  and  that  the  defendants  Abraham  Herman 
and  Moses  S.  Herman  were  such  creditors  at  the  time  of  said 
assignment,  and  that  the  attachment  under  which  the  sheriff 
acted  was  regularly  issued,  as  set  forth  in  the  answer,  the 
plaintiff,  to  enable  the  defendants  to  make  a  motion  to  dis- 
miss the  complaint,  rested  his  case.  The  defendants  then 
moved  for  a  dismissal  of  the  complaint,  on  the  ground  that 
the  assignment  was  fraudulent  and  void,  for  tiie  following 
reasons :  1.  The  assignment  empowers  the  assignee  to  trans- 
fer the  trust,  and  appoint  new  trustees.  2.  The  assignment 
confers  the  trust  on  the  executors,  administrators  and  as- 
signs of  the  assignee.  3.  The  assignment  virtually  gave  the 
assignee  power  to  sell  on  credit.    4.  The  assignment  author- 
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izes  the  assignee  to  manage  and  improve  the  assigned  prop- 
erty according  to  his  discretion,  and  is  equivalent  to  giving 
the  assignee  power  to  carry  on  the  business  of  the  assignor, 
and  to  delay  selling  the  property  indefinitely.  6.  The  as- 
signment gives  the  assignee  power  to  compound  and  com- 
promise the  debts  of  the  assignor.  6.  The  assignment  fails 
to  provide  for  all  the  debts  of  the  assignor,  and  the  debt  due 
to  the  defendants  Abraham  S.  Herman  and  Moses  S.  Her- 
man, on  which  the  attachment  was  issued,  is  wholly  impro- 
vided  for  in  said  assignment.  7.  The  assignor,  by  not  pro- 
viding for  the  payment  of  all  his  debts  in  the  assignment, 
has  reserved  to  himself  whatever  surplus  there  may  be,  with- 
out providing  for  the  said  debt  due  to  said  Hermans.  8.  The 
said  assignment  is  fraudulent  and  void  on  its  face. 

The  court  granted  the  motion  to  dismiss  the  complaint,  to 
which  the  plaintiff  excepted.  The  property  mentioned  in 
the  complaint  having  been  delivered  to  the  plaintiff,  the  court 
directed  that  the  defendants  haye  judgment  for  the  return 
thereof,  or  for  the  value  thereof — the  value  not  to  be  assessed 
beyond  the  extent  of  the  defendants'  special  interest  therein, 
under  the  attachment,  with  damages  for  its  detention.  Tes- 
timony was  then  given  as  to  the  value  of  the  property. 

The  justice  then  charged  the  jury,  and  directed  them  to 
bring  in  a  sealed  verdict.  The  jury  rendered  a  verdict  for 
the  defendants,  and  assessed  the  value  of  the  property  at 
$1194,  and  assessed  the  damages  which  the  defendants  had 
sustained  by  reason  of  the  taking,  detention  and  withholding 
of  said  property,  at  $115.56.  Judgment  was  perfected  and 
docketed  April  9th,  1859,  for  the  sum  of  $1542.94,  and  the 
plaintiff  appealed  therefrom. 

A.  B.  LafffrencCy  jun.,  for  the  appellant. 

Brotvn,  HaU  d  Vanderpoely  and  S.  L.  Hidl,  for  the  re- 
spondents. 
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By  the  Courts  Leonard^  J.  The  proceeding  by  attach- 
ment under  the  code  is  in  rem,  and  is  collateral  and  auxil- 
iary to  the  action.  The  warrant  authorizes  the  seizure  of 
the  property  of  the  defendants  therein,  and  creates  an  incho- 
ate lien  thereon.  Such  lien  would  be  useless,  as  a  remedy, 
if  it  cannot  be  defended  against  false  or  fraudulent  claims 
made  by  third  parties.  It  is  said  that  the  attaching  creditor, 
haying  no  judgment,  does  not  stand  in  a  position  to  resist 
the  claims  of  a  fraudulent  purchaser  from  the  defendant  in 
the  attachment.  If  so,  the  remedy  is  useless  as  a  means  of 
securing  the  debtor's  property  to  answer  the  judgment  which 
may  be  recovered  in  such  action,  (§  232,)  where  the  debtor 
has  transferred  it  to  a  fraudulent  vendee.  Section  232  also 
directs  the  sheriff  to  proceed  in  the  manner  required  of  him 
by  law  in  case  of  attachments  against  absent  debtors.  Un- 
der the  provisions  of  the  revised  statutes  there  referred  to,  in 
case  the  property  of  the  debtor  seized  shall  be  claimed  by  any 
other  person,  the  sheriff  shall  call  a  jury  and  try  the  validity 
of  the  claim,  and  if  found  in  favor  of  the  claimant,  the  sher- 
iff shall  deliver  the  property  to  him,  unless  the  attaching 
creditor  shall  indemnify  the  sheriff.  In  case  the  indemnity 
is  given,  then  the  sheriff  must  detain  the  goods.  It  seems 
very  inconsistent  and  unreasonable  that  the  sheriff  should  be 
required  to  hold  the  property  so  attached,  after  a  trial  before 
a  sheriff's  jury  and  a  verdict  in  favor  of  the  claimant,  if,  when 
a  like  question  is  raised  at  the  circuit  or  elsewhere  in  a  court 
of  record,  the  sheriff  shall  not  be  permitted  to  assail  the  bona 
fides  of  the  title  of  the  claimant.  Is  he  permitted  or  required 
to  attack  the  claimant's  title  in  certain  tribunals  for  some 
purposes  only,  but  not  in  other  tribunals  where  the  whole 
merits  can  be  finally  adjudged  ? 

There  are  many  other  strong  grounds  for  maintaining  the 
right  of  the  sheriff,  or  the  attaching  creditor,  to  contest  the 
title  to  property  of  those  claiming  by  transfer  from  the  debtor 
in  the  attachment  proceedings.  The  right  of  trustees,  ap- 
pointed under  the  revised  statutes,  in  attachment  proceed- 
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ings  against  absconding,  concealed  or  non-resident  debtors, 
to  invoke  the  aid  of  a  court  of  equity  against  all  parties 
claiming  throagb  an  alleged  fraudulent  title  derived  from 
the  debtor,  has  often  been  maintained,  although  the  attach- 
ing creditor  could  prove  a  demand  existing  only  by  simple 
contract. 

That  proceeding  is  taken  for  the  benefit  of  all  creditors 
who  come  in  and  prove  their  demands  against  the  debtor  in 
the  attachment,  and  in  that  respect  is  unlike  the  proceeding 
authorized  by  the  code ;  but  I  am  unable  to  perceive  that 
this  circumstance  makes  any  di£Perence  in  the  application  of 
the  principle. 

Had  there  been  no  prior  decision  of  the  supreme  court  on 
this  question,  I  should  not  hesitate  to  uphold  the  decision 
of  the  learned  judge  who  presided  in  this  case  at  the  circuit. 
The  case  of  Hall  v.  Strykevy  (9  Abb.  342,)  decided  by  a  very 
eminent  justice  of  this  court,  is  adverse  to  these  views,  and 
in  a  case  in  all  respects  similar  I  should  defer  to  that  decis- 
ion, to  avoid  a  conflict  of  judicial  authority. 

At  the  trial  of  this  action  it  was  admitted  by  the  plaintiff 
that  judgment  had  been  recovered  a  year  previously,  by  the 
attaching  creditors,  against  the  debtor,  in  the  same  action 
wherein  the  warrant  of  attachment,  which  was  relied  on  as  a 
link  in  the  defense  of  this  action,  was  granted.  No  objection 
was  made  by  the  plaintiff  to  the  introduction  of  this  evidence. 
It  was  not  a  variance  by  which  the  plaintiff  was  misled.  It 
was  a  proper  case,  after  the  evidence  was  in  without  objec- 
tion, for  disregarding  the  omission  to  plead  the  recovery  of 
the  judgment,  under  the  authority  of  section  170  of  the  code. 
The  court  evidently  so  considered  it.  If  I  do  not  mistake, 
the  justice  presiding  at  this  trial  was  a  member  of  the  general 
term  which  pronounced  the  judgment  in  Hall  v.  Stryker. 
The  defendants  might  have  set  up  this  judgment  before  the 
trial,  by  a  supplemental  pleading,  by  leave  of  the  court. 
But  it  is  quite  apparent  that  the  plaintiff  was  aware  of  its 
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existence,  and  "wbs  not  surprised  by  the  evidence,  candidly 
admitting  it  ^thont  objection. 

This  fact  being  fairly  before  the  court,  the  ground  of  the 
objection  raised  on  the  authority  of  HaU  v.  Stryker  is  ob- 
viated. 

The  trust  assignment  for  the  benefit  of  creditors,  under 
which  the  plaintiff  claimed  title  to  the  property  in  question, 
derived  from  the  debtor  in  the  attachment,  authorized  the 
assignee  to  ^^  manage  and  improve''  the  assigned  estate. 

This  provision  renders  the  assignment,  on  its  fisu^e,  fraudu- 
lent and  void. 

The  judgment  should  be  affirmed  with  costs. 

[New  Tobk  Obitebal  Tbbh,  September  16, 1861.  CUrke,  Ingrakam  and 
Leonard,  Jostioes.] 


The  People,  ex  rel.  Thomas  Crimmins  and  Fred'k  Schaefer, 
vs.  Thomas  MoManus  and  Daniel  Gtallagheb. 

Where  one,  who  is  an  inspector  of  elections  for  common  schools,  in  one  of  the 
ward  districts  in  the  city  of  New  Tork,  is  a  candidate  for  the  office  of  trus- 
tee of  common  schools  in  that  ward,  his  office  as  an  inspector  becomes  va- 
cant, and  it  is  irregolar  for  him  to  act  as  such. 

But  if  there  are  two  lawftU  inspectors,  they  are  competent  to  act,  without 
him,  and  the  fact  that  his  office  was  vacant  will  not  render  the  proceedings 
of  the  other  two  inspectors,  or  the  ballots  of  the  voters,  invalid. 

Where,  at  an  election  for  trostees  of  common  schools,  in  the  city  of  New 
York,  ballots  were  headed  or  designated  for  "  trustees  of  pMic  schools," 
instead  of  common  schools,  as  the  office  is  called  in  the  statute ;  U  was  hdd 
that  the  inieniion  of  the  voters  was  fully  manifested ;  there  being  no  trus- 
tees to  be  voted  for  at  that  election,  except  trustees  of  common  schools. 

Btid  ctUo,  that  the  intention  of  the  voters  was  not  here  a  question  of  fkct,  for 
the  Jury,  but  of  law,  for  the  court ;  and  that,  as  matter  of  law,  the  candi- 
dates receiving  ballots  thus  headed  were  entitled  to  have  them  counted. 

The  statute  requiring  the  ballots  to  be  indorsed  in  a  particular  manner  is  di- 
rectory, only,  and  not  imperative ;  and  there  is  no  nullifying  clause,  in  case 
the  directl<m  of  the  statute  in  this  respect  be  omitted* 
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Where  there  is  no  eyldence  to  show  that  relators,  chumixig  to  hare  been 
elected  to  an  office,  were  ever  notified  of  their  election,  the  objecUoQ  that 
they  have  not  taken  the  oath  of  office  is  not  tenable. 

AT  the  charter  election  in  the  city  of  New  York  on  the  4th 
day  of  December,  1860,  the  rdiators  and  the  defendants 
were  severally  candidates  for  the  office  of  trustee  of  common 
schools  in  the  19th  ward,  and  were  voted  for  by  the  electors 
in  that  ward.  Two  trustees  were  to  be  elected  for  the  foil 
term ;  the  only  other  candidates  for  the  same  office  were 
Henry  J.  Armstrong  and  Herman  GoebeL  In  the  third  elec- 
tion district,  the  relators  Thomas  Crimmins  received  41 
votes  and  Frederick  Scha^er  43  votes,  by  a  printed  ballot, 
which  designated  them  for  trustees  o/ptiilic  schools.  In  the 
fourth  district  of  this  ward  the  same  designation  was  em- 
ployed upon  ten  ballots,  which  gave  the  relators  each  ten 
votes.  Five  other  ballots  were  cast  in  the  same  district  with 
the  like  designation,  but  without  the  superscription  "No. 
ten  "  on  the  outside,  to  indicate  the  ballot  box  to  which  they 
belonged.  These  ballots  gave  the  relators  five  votes  each. 
AU  of  the  ballots  thus  indorsed  "  public ''  instead  of  "  com- 
mon''  schools  were,  on  motion,  ordered  to  be  counted  as 
"  scattering  votes  "  by  the  city  canvassers,  on  the  15th  day  of 
December,  1860.  By  the  rejection  of  these  ballots,  Thomas 
Crimmins  lost  56  votes  and  Frederick  Schaefer  58  votes. 
Had  these  votes  been  allowed,  Crimmins  would  have  been  en- 
titled to  a  certificate  of  his  election  as  trustee  of  common 
schools  for  the  19th  ward,  for,  upon  the  count,  as  it  would 
then  stand,  as  made  by  the  city  canvassers,  Thomas  Crimr 
mins  would  have  been  allowed  895  votes,  Thomas  McManus 
893  votes,  Frederick  Schaefer  888  votes,  and  Daniel  Galla- 
gher 840  votes, 

It  appears  by  the  proof  that  Daniel  Gallagher,  one  of  the 
defendants,  officiated  as  an  inspector  of  election  in  the  2d 
district  of  the  19th  ward  at  the  election  in  question,  and  for 
this  reason  it  was  claimed  the  election,  as  to  the  2d  district, 
was  a  nullity,  because  he  ceased  to  be  an  inspector  when  he 
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became  a  candidate  for  trustee.  In  this  district,  McManns  re- 
ceived 267  votes,  Gallagher  217  votes,  Crimmins  198  votes, 
and  8chaefer  195  votes,  as  admitted  in  the  answer.  If  the 
votes  of  the  2d  district  are  disallowed,  then  without  counting 
the  rejected  votes  in  the  3d  and  4th  districts,  the  result  will 
show  that  Crimmins  received  641  votes,  Schaefer  635  votes, 
McManus  626  votes,  and  Gallagher  623  votes,  thus  elect<- 
ing  both  of  the  relators. 

The  defendants  received  the  certificate  of  election  allowed 
to  the  successful  candidates,  after  having  been  declared  elected 
by  the  city  canvassers,  and  have  taken  the  oath  of  olBSice  pre- 
scribed by  law.  This  action  was  brought  to  test  the  right 
of  the  defendants  to  hold  such  offices  and  to  oust  them  there- 
from, and  to  establish  the  right  of  the  relators  thereto.  Upon 
the  trial  of  the  action  the  plaintifis  recovered  a  verdict,  and 
the  exceptions  taken  by  the  defendants  to  the  rulings  and  de- 
cisions of  the  court  were,  by  an  order  made,  to  be  heard  in 
the  first  instance  at  the  general  term  of  this  court. 

D.  B.  TayloTj  for  the  relators.  I.  The  rejected  ballots 
contained  the  proper  outside  indorsement,  '^  school  officers,'' 
but  the  city  canvassers  disallowed  them,  because  the  inside 
designation  of  the  office  for  which  the  relators  were  named  as 
candidates,  was  '*  for  trustees  of  public  schools "  instead  of 
"  for  trustees  of  common  schools.*'  The  relators  were  prom- 
inent candidates  in  the  19th  ward  for  the  office  of  trustee  of 
common  schools.  There  were  but  six  candidates  voted  for : 
all  of  the  other  ballots  contained  the  proper  heading.  The 
ticket  in  question  was  made  up,  as  testified  to  by  Levinger, 
to  improve  upon  the  other  three  tickets.  McSpeddon  called 
it  the  German  ticket.  There  was  no  misspelling  of  the  names 
of  the  relators,  which  required  extrinsic  evidence  of  the  elec- 
tor's intention.  There  cannot  be  the  least  doubt  but  that 
the  electors  who  voted  this  ticket  intended  to  vote  for  the 
relators  for  trustees  of  common  schools.  The  question  there- 
fore is^  whether  the  substitution  of  the  word  ^^  public "  for 
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the  word  '^  common/'  in  the  designation  of  the  office  of  school 
trustee,  vitiated  the  ballot,  and  deprived  the  elector  of  his 
vote.  It  is  submitted  that  the  ground  on  which  these  votes 
were  rejected  is  untenable.  The  policy  of  the  law  is  to  favor 
the  clearly  expressed  will  of  the  elector,  and  not  to  discard 
his  vote  for  a  mere  technical  departure  from  the  statutory 
rules  relating  to  the  form  of  his  ballot.  The  word  public, 
as  applied  to  schools,  is  synonymous  with  the  word  common — 
common  schools  are  public  schools — and  in  this  connection 
the  term  "  public  schools "  is  found  frequently  in  statutes 
relating  to  common  schools  :  "  Public  school  moneys,"  (2  B, 
S.  5th  ed.  92.)  "Public  instruction,''  (Id,  149  et  seq.) 
"  Public  school  society  of  the  city  of  New  York,"  (7c?.  157, 
158,  159.)  "  Public  schools,"  (Id.  180,  sec.  354.)  The  ad- 
ditional objection,  that  five  of  these  ballots  were  not  indorsed 
"  school  officers'  number  ten,"  is  frivolous.  The  object  of 
this  statute  is  to  facilitate  the  distribution  of  ballots  among 
the  various  boxes,  and  is  purely  directory  in  its  nature.  The 
ballots  were  put  in  the  proper  box  by  the  inspectors.  Be- 
sides, the  city  canvassers  did  not  reject  them  on  such  ground. 
II.  By  the  statute  which  regulates  elections,  three  inspect- 
ors are  required  to  form  a  board  of  inspectors.  (Laws  of  1860, 
page  405.)  The  inspectors  are  to  meet  at  the  time  and  place 
when  and  where  an  election  shall  have  been  appointed  to  be 
held,  and  shall  proceed  to  organize  themselves  as  a  board,  for 
the  purpose  of  presiding  at  and  conducting  such  election  ;  one 
of  the  inspectors  is  to  be  appointed  chairman  of  the  board, 
who  is  to  administer  to  the  other  inspectors  the  oath  of  office, 
and  afterwards  to  take  his  oath,  to  be  administered  by  one  of 
the  other  inspectors.  (1  B,  S.  5th  ed,  page  436,  §§  1,  2.) 
Whenever  any  inspector  of  election  shall  be  a  candidate  for 
any  office  whatever,  except  for  inspector  or  canvasser  of  elec- 
tion, at  any  election,  his  office  as  inspector  shall  immediately 
become  vacant,  unless  he  shall  have  publicly  refused,  within 
three  days  before  the  day  of  election,  to  be  a  candidate.  (Laws 
of  1857,  ch,  294,  §  3.)    The  defendant  Daniel  Gallagher 
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having  become  a  candidate  for  the  office  of  school  trustee,  he 
ceased  to  be  inspector  by  virtue  of  the  statute.  Hence  it  is 
submitted,  that  in  the  2d  district  the  election  was  a  nullity, 
because  no  board  of  inspectors  was  ever  formed  to  conduct 
the  election  thereat.  This  objection  goes  to  the  jurisdiction 
of  the  persons  claiming  to  be  inspectors,  who  assumed  to  act 
in  this  district,  and  does  not  fall  within  that  class  of  objec- 
tions which  relate  simply  to  the  regularity  of  the  proceedings 
of  the  board  of  inspectors.  (People  v.  Cooky  14  Barb.  269. 
S.  (7.,  4  Seld.  67.)  If  then,  by  reason  of  this  difficulty,  there 
was  no  board  of  inspectors  organized  to  conduct  the  election 
in  the  second  district,  then  the  entire  vote  of  that  district 
should  be  disregarded,  and  this  would  elect  both  relators. 

III.  The  objection  taken  that  the  relators  did  not  take  the 
oath  of  office  prescribed  by  law,  within  fifteen  days  after  the 
commencement  of  the  term  for  which  they  were  elected,  is  not 
tenable.  There  is  no  proof  in  the  case  that  the  relators  did 
not  take  such  oaths.  Besides,  the  statute  which  requires  it  is 
merely  directory.  (2  B.  S.  5th  ed,  141.)  "  In  general,  where 
a  statute  requires  an  official  act  to  be  done  by  a  given  day 
for  a  public  purpose,  it  shall  be  construed  as  merely  direct- 
or}^ in  regard  to  time."  (JSc  parte  Heath  <k  Boome,  3  HiU, 
42.  The  People  v.  Oooky  14  Barb.  259.  Howland  v.  LucBj 
16  John.  135.)  Conceding  that  this  objection  was  properly 
before  the  court  at  the  trial,  and  can  be  urged  upon  appeal, 
then  it  is  submitted  that  the  statute  in  question  only  ap- 
plies to  the  candidate  who  has  received  a  certificate  of  his 
election.  The  oath  is  to  be  taken  and  subscribed  ^'  before 
the  clerk  of  the  board  of  education."  This  construction  of 
the  statute  is  borne  out  by  section  25  of  the  article  entitled 
"  Of  the  oaths  of  office  and  official  bond."  (1  B.  8.  5th  ed. 
411.)  But  this  point  is  clearly  settled  by  sec.  437  of  the 
code,  which  allows  the  relator  to  take  the  official  oath  af- 
ter judgment  in  his  favor.  {People  v.  Byder,  16  Barb. 
370,  376.) 
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A.  JS.  LavyrencCy  jun,y  for  the  defendants. 

By  the  Court,  Leonabd,  J.  1.  The  defendant  Gallagher 
being  a  candidate  for  the  office  of  trustee  of  common  schools, 
in  the  19th  ward  of  the  city  of  New  York,  at  the  December 
city  election,  I860,  his  office  as  an  inspector  of  elections  for 
the  second  district  in  that  ward  became  vacant.  Such  is  the 
direction  of  the  act  of  1857.  {Sees.  Laws,  ch.  294,  voL  1.) 
There  is  nothing  in  the  act  of  1860  {Seas,  Laws,  ch.  246,)  in- 
consistent with  that  provision  in  the  act  of  1857,  and  it  is 
still  in  force.  Two  inspectors  of  election  may  act,  however. 
(1.  B,  8.  422,  §  13,  5th  ed,) 

It  was  irregular  for  Gallagher  to  act  as  an  inspector  at 
that  election.  There  were,  nevertheless,  two  lawful  inspect- 
ors, and  by  the  statutory  provision  referred  to,  they  were  com* 
petent  to  act  without  Mr.  Gallagher. 

It  might  be  considered  that  public  policy  requires  the 
votes  cast  for  Mr.  Gallagher  at  the  election  district  where  he 
acted  as  an  inspector  should  not  be  counted  in  his  favor,  but 
it  is  not  necessary  to  decide  that  question,  as  will  be  subse- 
quently seen.  8o  far  as  the  question  a£fects  the  defendant 
McManus,  the  public  policy  which  prohibits  voters  from  be- 
ing disfranchised,  must  prevail,  in  the  absence  of  fraud  or 
the  violation  of  express  statutes  affecting  the  result,  or  ren- 
dering the  votes  or  the  election  nugatory.  True,  Gallagher 
was  not  an  inspector,  either  de  facto  or  de  Jure,  His  office 
was  vacant  during  the  whole  day  of  the  election.  That  fact 
did  not  render  the  proceedings  of  the  other  two  inspectors, 
or  the  ballots  of  the  voters,  invalid.  It  was  held  in  The 
People  V.  Oook,  (4  8eld.  69,)  that  the  election  was  valid  al- 
though four  inspectors  acted,  part  of  the  time,  one  of  whom 
was,  necessarily,  wholly  unauthorized  to  act 

There  was  no  fraud  alleged  or  proved  in  respect  to  pro- 
ceedings at  the  said  election  district ;  nothing  to  show  that 
the  result  of  the  election  was  in  any  respect  affected  by  the 
conduct  of  the  inspectors. 

Vol.  XXXIV.  40 


626  OASES  m  the  supreme  ooubt. 

The  People  v.  McManiu. 

Ill  my  opinion  the  returns  from  the  second  district  were 
properly  received ;  certainly  so  far  as  McManus  is  concerned. 

2.  If  the  votes  in  the  third  and  fourth  election  districts  of 
the  said  ward^  which  were  headed  or  designated  for  "  trus- 
tees of  public  schools/'  instead  of  common  schools,  as  the  of- 
fice is  called  in  the  statute,  had  been  allowed  for  the  relators, 
one  of  them,  Schaefer,  would  not  have  a  majority  over  the 
defendant  McManus.  There  were  two  candidates,  only,  to 
bo  elected.  Those  two  candidates  having  the  largest  num- 
ber of  legal  votes  were  the  persons  elected 

The  verdict  is  in  favor  of  both  the  relators,  and  against 
both  the  defendants.  It  cannot  be  upheld,  even  if  the  views 
of  the  counsel  for  the  relators  are  correct,  in  respect  to  the 
votes  in  the  third  and  fourth  districts,  above  refeired  to.  The 
addition  of  these  votes  to  those  allowed  would  elect  the  re- 
lator Crimmins,  but  not  Schaefer.  The  defendant  McManus 
is  entitled  to  his  office,  and  the  verdict,  as  against  him,  is 
erroneous,  without  reference  to  the  technical  question  whether 
one  action  can  be  maintained  in  behalf  of  two  claimants,  each 
demanding  separate  and  distinct  offices.  This  may  be,  how- 
ever, a  question  of  pleading,  and  thus,  if  irregular,  can  per- 
haps be  amended.  It  was  erroneous  to  direct  a  verdict  for 
both  plaintiffs  against  both  defendants. 

Assuming  that  a  trial  may  be  had  hereafter,  involving  the 
questions  arising  on  the  votes  of  the  third  and  fourth  election 
districts,  it  is  important  that  the  views  of  the  general  term 
thereon  should  be  had. 

We  consider  that  the  intention  of  the  voters  was  distinctly 
manifested  by  the  ballots  which  were  cast  for  trustees  of 
public  schools.  There  were  no  trustees  to  be  voted  for  at 
that  election,  except  trustees  of  common  schools.  The  voter 
cast  his  ballot  for  trustees  of  public  schools.  There  was  no 
officer,  having  exactly  that  name,  then  to  be  voted  for,  but 
there  were  trustees  of  schools  distinctly  indicated  on  the  bal- 
lot, and  no  other  officer  called  a  trustee  was  then  to  be 
elected. 
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We  ihivkj  as  matter  of  law,  the  relators  were  entitled  to 
those  votes ;  and  that  the  intention  of  the  voter  was  not 
here  a  question  of  fact  for  the  jury,  but  of  law  for  the  court 
(The  People  v.  Cook,  4  Seld.  73-75,  dc.) 

The  statute  requiring  the  ballots  to  be  indorsed  in  a  par- 
ticular manner  is  directory  only,  and  not  imperative.  There 
is  no  nullifying  clause  in  case  the  direction  of  the  statute  in 
this  respect  be  omitted.  (The  People  v.  Cooky  14  Barb. 
290-293.) 

There  being  no  evidence  to  show  that  the  relators  were 
ever  notified  of  their  election  to  office,  the  judge  at  the  trial 
correctly  held  that  the  objection  that  they  had  not  taken  the 
oath  of  office  was  not  tenable. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event. 

[Nsw  ToBK  QsNBBAL  TsBX,  September  16,  1861.    CUrk€f  Leonard  and 
Bamardt  JuBtioei.] 
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Although  there  may  be  an  assignment  of  a  chose  in  action  by  parol,  yet,  to 
coDstilute  snch  an  assignment,  it  mnst  be  shown  that  the  owner  sorrendered 
all  control  over  it,  and  had  made  an  absolnto  appropriation  of  it. 

Where  a  debtor  agreee  to  assign  to  his  creditor  a  claim  which  he  has  against 
another,  in  order  to  make  it  a  ralid  assignment,  the  creditor  must  relinquish 
his  claim  against  the  debtor ;  otherwise  the  agreement  will  be  without  con- 
sideration, and  cannot  be  constmed  into  even  an  equitable  assignment  of 
the  claim. 

APPEAL  from  a  judgment  entered  at  a  special  term,  on 
the  report  of  a  referee.  The  action  was  brought  by  the 
plaintiff  as  assignee  of  a  claim  of  Lawson  &  Carll,  against 
the  defendant.  The  referee  found  the  following  facts :  That 
on  the  fifth  day  of  February,  the  plaintiff,  Michael  Bupp, 
held  a  judgment  against  Lawson  &  Oarll  for  about  the  sum 
of  two  hundred  and  sixty  doUanr^  which  he  was  endeavoring 
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t6  collect.  That  on  that  day,  Lawson  &  CarU  alleged  that 
the  defendant  was  indebted  to  them  in  an  amount  exceeding 
the  amount  of  said  judgment,  and  they  thereupon  made  a 
verbal  agreement  with  one  of  the  attorneys  of  the  plaintiff 
that  they,  the  said  Lawson  &  Carll,  would  turn  over  and  as- 
sign to  said  plaintiff  the  amount  of  the  indebtedness  due  Law- 
son  &  Oarll  from  the  said  defendant,  to  be  applied,  when 
collected  by  the  plaintiff,  towards  payment  of  said  judgment 
held  by  the  plaintiff  against  Lawson  &  Carll.  ^That  at  the 
same  time  that  such  verbal  agreement  was  made,  Lawson 
&  Oarll  handed  to,  and  the  same  was  received  by,  said  attor- 
ney  of  the  plaintiff,  an  account  or  bill  of  items  of  the  indebt- 
edness alleged  by  Lawson  &  Carll  to  be  due  them  from  the 
defendant.  That  this  bill  of  items  bore  date  the  twenty- 
ninth  day  of  January,  1858,  and  was  made  out  against  the 
'^  ship  Orand  Duchess  and  owners,""  and  was  nowhere  signed 
or  subscribed  by  Lawson  &  Carll  or  the  defendant.  That  at 
the  time  of  the  foregoing  agreement  being  made,  the  defend- 
ant was  not  present.  That  the  plaintiff,  at  the  time  of  such 
(agreement  being  made,  parted  with  no  value  on  account 
thereof,  nor  relinquished  any  right  upon  the  judgment  he 
held  against  Lawson  &  Carll.  That  subsequently  to  such 
agreement  for  the  transfer  or  assignment  of  said  indebted- 
ness, and  on  or  about  the  ninth  day  of  February,  1858,  the 
plaintiff  caused  the  aforesaid  bill  of  items  of  the  alleged  in- 
debtedness fix>m  the  defendant  to  Lawson  &  Carll  to  be  pre- 
sented to  the  defendant,  and  a  demand  of  payment  to  be 
made  thereof.  That  the  defendant  promised  to  pay  the  said 
indebtedness  after  making  certain  deductions  therefrom.  That 
the  defendant  received  no  consideration  for  said  promise  to 
pay.  That  at  the  time  of  making  such  promise,  the  defend- 
ant was  told  that  the  bill  of  items  then  presented  was  the 
property  of  the  plaintiff.  That  no  note  or  memorandum  in 
writing  of  such  agreement  to  turn  over  or  assign  the  debt  of 
the  defendant  to  Lawson  &  Carll,  was  at  any  time  made  be- 
tween said  Lawson  &  Carll  and  the  plaintiff.     The  referee 


NBW  YORK— SEPTEMBER,  1861.  529 

Bnpp  V.  Blanchard. 

found,  as  a  conclusion  of  law,  that  the  plaintiff  was  not  the 
lawful  owner  and  holder  of  said  indebtedness,  and  that  noth- 
ing is  due  to  him  from  the  defendant,  and  that  the  defend- 
ant was  entitled  to  judgment  against  the  plaintiff  that  the 
complaint  be  dismissed.  Judgment  of  dismissal  was  accord- 
ingly entered,  and  the  plaintiff  appealed. 

B,  F,  Mudgetty  for  the  appellant. 

Beebcy  Dean  dt  Donohuey  for  the  defendant. 

By  the  Gonrty  Clbrke,  P.  J.  Although  there  may  be  an 
assignment  of  a  cAo^e  in  action  by  parol,  yet  to  constitute 
such  an  assignment,  it  must  be  shown  that  the  owner  sur- 
rendered all  control  over  it,  and  had  made  an  absolute  ap- 
propriation of  it.  And  where  a  debtor  agrees  to  assign  to 
his  creditor  a  claim  which  he  has  against  another,  in  order  to 
make  it  a  valtd  assignment,  the  creditor  must  relinquish  his 
claim  against  the  owner  of  the  chose  in  action.  Otherwise 
the  agreement  is  without  consideration,  and  cannot  be  con-l 
strued  even  into  an  equitable  assignment  of  the  daim.  Inl 
this  case  the  referee  expressly  finds,  as  a  matter  of  fact,  that 
'^  at  the  time  of  such  agreement  being  made,  the  plaintiff 
parted  with  no  value  on  account  thereof,  nor  reJinquished 
any  right  upon  the  judgment  he  held  against  Lawson  & 
CarlL''  We  see  no  reason  whatever  to  disturb  this  finding. 
The  referee  was,  therefore,  right  in  finding  from  this  &ct,  as 
a  matter  of  law,  that  the  plaintiff  was  not  the  owner  of  the 
indebtedness  against  the  defendant.  It  is  unnecessary  to 
consider  the  other  questions. 

Judgment  should  be  afiSomed  with  costs. 

[New  Tobk  Obxtsbal  Tbbx,  September  16, 1861.    C^A^,  Lwnmrd  and 
ia/ma^df  Justices.] 
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In  an  action  by  a  banking  corporaUoBi  as  indoraee  of  a  bin  of  exchange,  the 
defendant  cannot  insist,  at  the  trial,  that  it  is  incumbent  on  the  plaintiff  to 
prove  its  authority  to  purchase  drafts  of  that  character. 

The  defendant  should  move  for  a  dismissal  of  the  complaint  on  that  c^round. 

Ihawees  who  accept  a  bill  of  exchange  or  draft,  after  it  is  received  by  the 
holders,  for  a  ftill  and  valuable  consideration,  are  liable  as  acceptors ;  and 
cannot  avoid  their  liability  on  the  ground  that  the  bill  or  draft  was  not  ac- 
tually accepted  by  them,  at  the  time  it  was  transferred  to  the  holders. 

It  will  be  intended,  in  such  a  case,  that  the  drawees  authorized  the  drawer  to 
draw  the  bill  on  them,  before  the  holders  discounted  it,  and  that  the  hold- 
era  advanced  their  money  on  the  fldth  of  such  authority.    Per  Lbovabd,  J. 

The  action  of  the  drawer,  in  making  the  draft,  will  be  held  ratified  by  the 
drawees,  by  their  act  of  acceptance. 

APPEAL  from  a  judgment  of  the  special  term,  entered 
upon  the  report  of  a  referee.  The  action  was  brought  by 
the  plaintiff  as  indorsee,  against  the  defendants  as  acceptor, 
of  a  bill  of  exchange.  The  complaint  alleged  that  the  plain- 
tiff was  a  banking  corporation,  duly  incorporated  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Kentucky, 
and  having  full  power  and  authority  to  do  and  transact  the 
acts  and  matter  hereinafter  set  forth.  That  the  defendants 
were  partners  in  trade,  doing  business  in  the  city  of  New 
York,  under  the  firm  name  of  BUery  &  Gibbons.  That  on 
or  about  the  22d  day  of  September,  1859,  the  Exchange  Bank 
of  W.  E.  Culver,  at  Louisville,  Kentucky,  drew  a  certain 
draft  or  bill  of  exchange  in  writing,  of  that  date,  upon  the 
said  firm  of  EUery  &  Gibbons,  in  the  city  of  New  York, 
whereby,  fifty-five  days  after  date,  they  required  the  said 
drawees  to  pay  to  the  order  of  James  Guthrie  five  thousand 
dollars.  That  the  said  payee  thereupon  indorsed  the  said 
draft,  which  ^  thereafter,  and  before  maturity,  for  a  good 
and  valuable  consideration,  transferred  and  delivered  to  the 
plaintiff,  by  whom  it  is  still  held  and  owned.  That  the  said! 
draft  was  duly  presented  to  the  defendants,  and  was  by  them 
accepted  in  writing,  payable  at  their  office  in  the  city  of  New 
York.    That  on  the  19th  day  of  November^  1857,  the  said 
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draft  became  payable^  and  was  duly  presented  at  the  office 
of  the  defendants  in  the  city  of  New  York,  and  payment 
thereof  demanded,  which  was  refused  ;  whereupon  the  draft 
was  duly  protested  by  a  notary  public.  That  the  said  draft 
still  remains  wholly  due  and  owing  from  the  defendants  to 
the  plaintiff,  together  with  the  interest  thereon  from  the  19th 
day  of  November,  1857,  and  seventy-five  cents  protest  fee. 
For  which  sum  of  five  thousand  dollars  ($5000)  and  inter- 
est from  November  19th,  1859,  and  seventy-five  cents  pro- 
test fee,  besides  costs,  the  plaintiff  demanded  judgment. 

The  answer  of  the  defendants  contained  a  general  denial  of 
the  matter  stated  in  the  complaint ;  and  for  a  further  and 
separate  defense,  the  defendants  alleged  that  the  draft  or  bill 
of  exchange  mentioned  in  the  complaint  was  accepted  by  them, 
without  funds  in  the  hands  of  the  drawer  thereof  to  meet 
the  same,  and  as  an  accommodation  acceptance  to  the  drawer ; 
that  the  drawer  never,  since  said  acceptance,  nor  has  any 
party,  put  the  defendants  in  funds  to  pay  such  acceptance; 
nor  have  the  defendants  in  any  way  received  the  considera* 
tion  for  the  same.  That  the  said  acceptance  was  drawn  at 
the  city  of  Louisville,  Ky.,  by  Wm.  E.  Culver,  and  was  there 
indorsed  by  James  Guthrie,  and  by  them,  or  one  of  them, 
negotiated  to  the  plaintiff,  on  the  credit  of  said  drawer  and 
indorser  solely,  and  before  the  same  had  been  sent  to  New 
York,  or  accepted  by  the  defendants.  And  that  the  plaintiff 
did  not  become  owner  or  holder  of  said  bill  of  exchange  for 
any  consideration  or  value  after  the  same  was  accepted  by 
the  defendants ;  and  that  as  to  the  defendants  the  plaintiff 
was  not  holder  of  said  bill  for  value ;  and  as  against  the  de- 
fendants, the  plaintiff  was  not  entitled  to  recover  upon  said 
bill  of  exchange ;  also,  that  the  plaintiff  received  said  bill 
on  account  of  a  precedent  debt  of  the  drawer  or  indorser, 
or  paid  or  accounted  for  to  one  of  them  the  proceeds  of  said 
bill,  if  discounted;  such  receipt  of  the  bill  and  such  dis- 
count, if  it  was  discounted,  being  before  the  same  was 
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accepted  by  the  defendants.  Wherefore  the  defendants  de- 
manded that  the  complaint  be  dismissed,  with  costs. 

The  referee  fonnd,  as  a  £Eict,  that  the  bill  of  exchange  men* 
tioned  in  the  complaint  was  duly  signed  and  indorsed  as 
in  the  complaint  stated ;  and  was  transferred,  in  due  course 
of  business,  to  the  plaintiff  in  this  action,  who  received  the 
same  in  good  faith  and  on  payment  by  it  of  a  full  and  valu- 
able consideration,  and  that  the  same  was  shortly  thereafter, 
to  wit,  September  29th,  1857,  and  before  it  became  due,  ac- 
cepted by  the  defendants ;  that  the  amount  of  principal  and 
interest  due  on  the  said  bill  of  exchange,  at  the  date  of  the 
report,  was  five  thousand  five  hundred  and  eighteen  dollars 
and  ninety-four  cents,  ($5518.94.)  The  conclusion  of  law 
of  the  referee  on  these  facts  was  that  the  defendants,  as  ac- 
ceptors of  said  bill  of  exchange  on  which  no  payment  had 
been  made,  were  bound  to  pay  the  said  sum  of  principal  and 
interest  so  found  due  ;  for  which  amount,  with  costs,  judg- 
ment was  ordered.  The  defendants  excepted  to  said  report, 
as  to  the  findings  of  fact  by  the  referee.  They  also  excepted 
to  said  report,  because  the  referee  had  not  found  the  follow- 
ing facts :  1.  That  as  to  the  defendants  the  bill  was  not 
transferred  in  due  course  of  business  to  the  plaintiff,  be- 
cause said  defendant  did  not  accept  the  bill  until  after  the 
transfer  to  the  plaintiff.  2.  That  as  to  the  defendants^  lia- 
bility on  said  bill  the  plaintiff  was  not  holder  for  value,  in- 
asmuch as  the  same  had  not  been  accepted  when  the  plaintiff 
received  it.  3.  That  there  was  no  proof  of  the  authority  of 
the  plaintiff  to  purchase  or  discount  the  draft  in  question. 
The  defendants  also  excepted  to  the  conclusions  of  law  of  the 
referee,  and  whereby  he  decided  that  the  defendants  were 
bound  to  pay  the  amount  of  said  bill  to  the  plaintiff.  They 
further  excepted  to  said  report  as  follows : 

1st.  Because  the  referee  did  not  find  that  said  bill  of  ex- 
change, so  far  as  the  defendants  are  concerned,  was  and  is 
an  acconmiodation  acceptance,  for  which  the  defendants  had 
received  no  consideration,  and  that  the  plaintiff  parted  with 
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no  consideration  on  the  credit  of  the  names  or  acceptance  of 
the  defendants.  2d.  Because  the  said  referee  did  not  find 
that  the  defendants  were  not  liable  to  the  plaintiff  on  said 
bill,  for  want  of  a  sufficient  consideration  to  charge  them. 
3d.  Because  the  referee  did  not  find  that  the  acceptance  of 
the  defendants  on  said  bill  was  a  special  undertaking  to  pay 
the  debt  of  another  without  consideration,  either  expressed 
or  received.  4th.  Because  said  referee  did  not  by  said  re- 
port decide  as  conclusion  of  law  that  the  defendants  were 
entitled  to  judgment  in  their  favor,  that  the  plaintifb'  com- 
plaint be  dismissed  with  costs. 
The  defendants  appealed  to  the  general  term. 

E.  L.  Fanchery  for  the  appellants.  I.  The  answer  denieB 
the  averment  of  the  complaint  as  to  the  authority  of  the 
plaintiff;  it  was  therefore  incumbent  on  the  plaintiff  to  prove 
its  authority  to  purchase  drafts  of  this  character.  (1.)  Banks 
Bxe  private  corporations,  whose  powers  are  limited  by  their 
charters,  and  such  a  corporation  must  find  its  authority  in 
the  law  of  its  creation.  {Angell  dk  Ames  on  Corp.  §  111. 
The  People  v.  Manhattan  Company ,  9  Wend.  383.  Beatty 
V.  Lessee  of  KnowUSj  4  Peters'  Rep.  152.  Jansen  v.  0«- 
trandeTy  1  Cowen,  686.  Utica  Insurance  Company  v.  Scott j 
19  John.  1.)  (2.)  It  may  well  be  that  the  plaintiff  was 
not  authorized  to  purchase  a  foreign  bill  of  exchange,  and 
that  is  the  character  of  the  draft  in  question.  (Edw.  on 
BiUsy  49.  Buckner  v.  Finley^  2  Pet.  U.  S.  Rep,  586.  Wells 
V.  Whiteheady  15  Wend.  527.  Halliday  v.  McDougoRy  20 
id.  81.) 

II.  The  liability  of  the  drawer  and  indorser  became  fixed, 
when  the  bill  was  sold  by  them  to  the  plaintiff,  and  there 
was  a  consideration  as  to  them.  But  the  subsequent  accept- 
ance by  the  defendants,  if  treated  as  an  original  promise, 
was  void  for  want  of  consideration.  A  past  or  executed  con- 
sideration is  not  a  sufficient  foundation  for  a  valid  promise 
or  contract.     (Union  Bank  v.  Coster's  EafrSy  3  ComM.  211, 


634  OASES  IK  THE  SUPREME  COURT. 

The  Bank  of  LonisTiUe  «.  Elleiy. 

Ltvingston  v.  RogerSy  1  CaineSj  584.  Comatock  y.  Smith, 
7  John.  87.  JTtcJbd  v.  BurhanSy  10  t<2.  243.)  And  parties 
to  a  note,  equally  with  parties  to  other  contracts,  are  affected 
hj  want  of  consideration.  (2  Kent's  Com.  464,  584  Heath 
Y.  Sansomy  2  Barn,  d  AdoL  729.)  The  plaintiff  is  not  a 
holder  for  Yalne,  as  to  the  defendants  ;  the  purchase  of  the 
bill  haYing  occurred  before  the  acceptance.  {Farm,  and 
Mech.  Bank  v.  The  Empire  Stone  Dressing  Company y  10 
AbboUy  58.) 

III.  It  may  be  shown,  by  parol,  that  the  contract  is  col- 
lateral {Johnson  Y.  Gilbert,  4  Hitt,  178.  Brotvn  y.  Our- 
iisSy  2  Comst.  233.)  The  defendants,  by  accepting  after  the 
sale  of  the  bill  by  the  maker  and  indorser,  made,  simply,  a 
special  or  collateral  promise  to  pay  their  debt ;  and,  no  con- 
sideration being  expressed,  it  was  Yoid,  under  the  statute  of 
frauds.     (3  B.  S.  221,  5th  ed.  snb.  2.) 

Foster  <t  Thomson,  for  the  plaintiff. 

Clebke,  p.  J.  The  first  point  taken  on  the  appeal,  by 
the  counsel  of  the  defendants,  was  not  presented  in  due  time, 
at  the  trial.  He  should  haYe  moYcd  for  a  dismissal  of  the 
complaint  on  this  ground,  and  thus  haYC  giYcn  the  plaintiff 
an  opportunity  to  supply  the  defect.  Besides,  it  is  not  de- 
nied that  the  plainti&  are  a  banking  corporation ;  and  the 
referee  finds  that  the  draft  was  transferred  to  them  in  due 
course  of  business,  and  was  receiYed  by  them  in  good  faith, 
and  in  payment  of  a  AiU  and  Yaluable  consideration.  The 
referee  also  finds  that  the  same  was  shortly  afterwards,  and 
before  it  became  due,  accepted  by  the  defendants.  So  that 
the  only  question  remaining,  is  whether  persons  who  accept 
a  bill  of  exchange  or  draft  after  it  is  receiYed  by  the  holders, 
for  a  full  and  Yaluable  consideration,  are  not  liable,  on  the 
ground  that  it  was  not  actually  accepted  by  them  at  the  time 
it  was  transferred  to  the  holders.    But  although  it  was  not 
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actually  accepted  by  them  at  the  time  of  the  transfer^  it  was 
addressed  to  them.  This  address  formed  an  essential  and  con- 
stituent part  of  the  bill ;  the  plaintiffs  in  receiving  it  had 
every  reason  to  presume  that  the  defendants  had  authorized 
the  drawer  to  draw  upon  them ;  and  their  subsequent  accept- 
ance fully  justified  this  presumption.  The  consideration  of 
the  acceptance,  then,  should  not  be  deemed  a  past  or  exe- 
cuted one ;  but  the  acceptance  should  be  deemed  to  relate 
back  to  the  transfer  of  the  draft  to  the  plaintiffi,  who  may 
fairly  be  considered  as  receiving  it  on  the  faith  of  the  defend- 
ants' credit,  as  well  as  upon  that  of  the  other  parties  to  the 
instrument. 

Many  bills  of  exchange  and  drafts  are  discounted  before 
they  are  transmitted  for  acceptance  by  the  parties  to  whom 
they  are  addressed ;  and  it  would  be  opposed  alike  to  the 
interests  of  commerce  and  the  dictates  of  justice  to  hold  that 
they  are  not  liable  after  the  action  of  the  drawer  in  making 
the  draft  is  ratified  by  the  act  of  acceptance. 

The  judgment  should  be  affirmed  with  costs. 

Leokabd,  J.  It  must  be  intended  that  the  defendants 
authorized  W.  E.  Culver  to  draw  this  bill  of  exchange  on 
them,  before  the  plaintiffs  discounted  it,  and  that  the  plain- 
tiffs advanced  their  money  on  the  faith  of  such  authority. 
The  acceptance  of  the  bill  by  the  defendants  authorizes  the 
intendment.  (Commercial  Bank  of  Lake  Erie  v.  Norton, 
1  Hill,  508,  509.) 

The  judgment  should  be  affirmed. 

Babkabd,  J.  concurred. 

Judgment  affirmed. 

[N.  T.  Obnssal  Tux,  September  16, 1861.  Clerks,  Leomtrd  and  Barnard, 
Justices.] 
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HON.  WILLIAM  KENT, 

Sometime  Circuit  Judge  of  the  first  circuity  died  at  his  oonntry  resi- 
dence in  Fishkill,  Dutchess  countj,  on  the  4th  January,  1861. 

When  the  melancholy  intelligence  of  his  death  reached  the  citj  of 
New  York,  on  the  following  daj,  it  was  announced  in  feeling  terms 
in  the  various  courts  which  were  then  in  session,  all  of  which  ad- 
journed, in  token  of  their  respect  for  his  memory,  and  of  their  sense 
of  the  great  loss  sustained  hy  the  public. 


A  meeting  of  the  Bar,  called  to  express  the  feelings  of  the  profes- 
sion on  the  death  of  their  distinguished  brother,  was  held  in  the 
general  term  room  of  the  supreme  court,  on  the  12th  day  of  Janu- 
ary, 186L 

The  meeting  was  called  to  order  by  E.  L.  Fangheb,  Esq.,  on 
whose  motion  (pursuant  to  request  of  the  committee  of  arrangements 
appointed  at  a  previous  informal  meeting  of  the  Bar)  the  following 
gendemen  were  unammously  appointed  as  officers : 
[6S7] 
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Prendeni—Biov.  DANIEL  P.  INGRAHAM,  of  the  Supxeme 
Court 

Vice  Presidents — Hon.  Samitel  R  Betts,  of  the  XJ.  S.  District 
Court  Hon.  Mubrat  Hoffman,  of  the  Superior  Court  Hon. 
Gbeene  C.  Bbonson,  ex-Judge  of  the  Supreme  Court  Hon.  Lewis 
B.  WooDBUFF,  of  the  Superior  Court  Hon.  Charles  F.  Dalt,  of 
the  Court  of  Common  Fleas.  Hon.  John  R.  Bbadt,  of  the  Court  of 
Common  Fleas.     Daniel  Lobd,  Esq. 

SecreUvries — William  Fullebton,  Esq.  Alezandsb  ELuoltoNj 
Jun.,  Esq.     J.  C.  Cabteb,  Esq.     D.  B.  Eaton,  Esq. 

i» 

Judge  Ingbaham,  the  chairman,  said ; 

We  are  convened,  on  this  occasion,  for  the  purpose  of  paying  a 
trihute  to  the  memory  of  one  long  known  and  honored  in  the  midst 
of  us,  the  late  Judge  Kent ;  and  probably  there  was  no  one  at  the 
Bar  of  New  York  whose  loss  will  be  more  deeply  felt,  and  whose 
death  more  sincerely  lamented,  than  his.  A  long  acquaintance  with 
him,  commencing  more  than  a  quarter  of  a  century  ago,  and  continued 
with  unabated  kindness  on  his  part,  down  to  the  period  of  his  death, 
taught  me  to  lore  and  respect  him,  and  I  doubt  not,  the  feelings 
which  I  entertain  will  find  a  response  in  the  heart  of  every  one  who 
had  the  privilege  of  his  fiiendship.  Immediately  after  his  admission 
to  the  Bar,  Judge  Kent  entered  into  the  practice  of  the  profession  in 
this  city,  and  early  obtained  a  rank  which  older  practitioners  had  fiuled 
to  reach.  In  the  year  1841  he  was  appointed  a  judge  of  the  first  cir- 
cuit court,  then  a  branch  of  the  supreme  court,  and  so  discharged  the 
duties  of  that  station,  that  his  resignation,  in  1845,  was  received  with 
universal  regret  Slight  attacks  of  that  disease  which  has  since  pros- 
trated him,  induced  by  an  ardent  desire,  on  his  part,  to  break  down  a 
long  calendar  left  to  him  by  his  predecessor,  caused  his  retirement 
from  the  bench.  I  well  remember,  when  remonstrated  with,  in  refer- 
ence to  the  excess  of  labor  which  he  was,  at  that  time,  performing, 
that  he  expressed  the  utmost  confidence  in  his  strong  constitution  and 
uniform  good  health ;  but  a  few  months  taught  him,  as  it  has  others 
of  us  who  have  succeeded  him,  the  error  which  he  was  committing, 
and  his  resignation  soon  followed.  To  those  who  knew  Judge  Kent^ 
it  would  be  needless  for  me  to  speak  of  his  uniform  courtesy  and  kind- 
ness, of  his  great  simplicity  of  character,  of  his  high  literary  attain- 
ments, of  his  legal  learning,  of  his  judicial  abiUty,  and  of  his  undoubted 
integrity.     In  all  these  respects  he  was  pre-eminent    As  a  judge,  a^ 
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a  lawyer,  he  displayed  eminent  ability,  and  I  think  I  may  say,  with- 
out hesitation,  there  never  was  on  the  bench  of  the  supreme  court,  in 
this  state,  a  judge  more  courteous  to  the  Bar,  and  more  kind  to  the 
young  practitioner,  or  more  acceptable  to  the  profession,  than  Judgo 
Kent.  But  I  forbear  to  speak  in  detail  of  his  character  and  virtues. 
It  is  sufiScient  for  me  to  say,  that  in  private  life.  Judge  Kent  was  a 
christian  gentleman,  without  reproach.  As  a  lawyer,  he  was  an  orna- 
ment to  the  profession.  As  a  judge,  he  was  able,  learned  and  upright. 
No  man  could  see  him  but  to  respect  him.  None  could  know  him 
but  to  love  him.  In  all  the  relations  of  life  he  was  honored ;  in  death 
he  wDl  be  mourned.  We  do  well,  then,  to  pay  honor  to  his  memory, 
and  to  record  our  esteem  of  his  character  and  of  his  works,  that 
others  may  be  induced  to  imitate  his  example,  and  to  emulate  his 
virtues. 

Hon.  John  Van  Buren  said  : 

Mr.  President :  The  Bar  of  the  city  of  New  York  have  received, 
with  emotions  of  unaffected  grief,  the  sad  and  startling  intelligence  of 
the  death,  in  the  meridian  of  his  life  and  usefulness,  of  one  of  their 
most  interesting,  accomplished  and  distinguished  members;  and  an 
informal  committee  of  their  number  have  asked  me  to  propose  to  this 
meeting,  called  by  them,  resolutions  expressive  of  our  feelings  upon 
this  occasion.  Summoned  to  this  melancholy  duty,  I  have  supposed 
I  should  best  consult  the  proprieties  of  my  position  by  presenting  for 
their  consideration  an  expression,  in  the  most  simple  and  unadorned 
phrase,  of  the  sense  we  entertain  of  the  character  of  our  lamented 
brother,  and  of  the  loss  we  have  experienced.  Intimately  associated 
with  him  in  the  latter  years  of  his  life,  admiring  his  brilliant  intellect, 
thorough  and  general  learning,  rare  acquirements  and  high  personal 
quahties,  it  is  to  the  native  diffidence  of  his  character  that  I  offer  trib- 
ute in  the  simplicity  of  the  resolutions  I  propose ;  and  upon  my  assur- 
ance of  what  his  own  modest  nature  would  have  preferred,  that  I 
venture,  when  I  confine  the  proposed  general  expression  by  us  within 
such  limited  terms.  Those  present,  who  will  speak  in  detail  of  the 
life  and  character  of  William  Kent,  will  be  unable  to  restrain  them- 
selves within  such  narrow  bounds.  Dwelling  upon  the  incidents  of 
his  judicial  and  professional  career,  and  lingering  over  the  recollec- 
tions of  his  charming  personal  life,  enthusiasm  becomes  natural  and 
eulogy  just  And  if  the  veil  should  be  drawn  aside  which  conceals 
from  public  observation  his  domestic  hfe,  and  we  should  stop  to  con- 
template the  happy  relations  of  dependence  and  love  which  this  death 
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has  severed,  it  would  almost  cause  a  munuur  at  the  decree  of  Provi- 
dence that  occasions  an  affliction  so  sad  for  a  purpose  so  inscrutable. 

Mine  be  the  more  humble  office  of  presenting,  for  jour  unreserved 
disposition,  resolutions  touching  the  more  general  and  striking  features 
in  the  character  of  William  Kent^  appropriate,  as  it  seems  to  me,  for 
adoption  bj  this  meeting,  dictated  in  sincerity  and  truth  bj  those 
who  respected  and  loved  him  while  living,  and  will  ever  honor  his 
memory. 

B€96h&d,  That  the  members  of  the  Bar  of  the  city  of  New  Tork  are  pro- 
f6undly  Bensible  of  the  loss  sustalDdd  by  them  in  the  death  of  their  late  asso- 
ciate, William  Kent 

That,  in  contemplating  the  character  of  our  deceased  brother,  we  naturally 
and  fondly  revert  to  those  qualities  of  his  mind  and  heart  which  graced  his 
personal  demeanor  and  intercourse ;  to  his  ever-cheerAil  temper,  his  wann 
affections  and  genial  sympathies,  his  fl'esh  and  playftil  spirit,  and  to  the  rare, 
varied  and  extensive  literary  and  classical  acquirements  which  he  possessed 
in  such  richness,  and  held  in  such  ever-ready  command. 

That,  while  thus  mindful  of  the  personal  attractions  now  lost  to  us  forever, 
we  should  not  omit  to  testify  our  high  appreciation  of  the  professional  learn- 
ing, the  clear  and  persuasive  method  of  reasoning,  the  nice  power  of  discrim- 
ination, unvarying  industry,  strict  sense  of  Justice,  inflexible  integrity  and 
great  practical  wisdom,  which  illustrated  and  adorned  his  career  as  a  leading 
member  of  the  Bar,  and  as  a  distinguished  judge  of  this  circuit,  reflecting  ad- 
ditional honor  upon  the  great  name  he  inherited,  and  placing  his  memoiy 
justly  by  the  side  of  that  of  his  illustrious  father. 

That  we  tender  the  expression  of  our  sincere  condolence  to  the  afflicted  fam- 
ily of  the  deceased,  and  that  a  copy  of  these  resolutions,  signed  by  the  officers 
of  this  meeUng,  he  transmitted  to  them,  and  be  also  published  In  the  newspa- 
pers of  this  city. 

Benjavin  D.  Silliman,  Esq.,  spoke  as  foUows : 

Mr.  President :  I  move  the  adoption  of  the  resolutions  which  have 
been  presented  by  Mr.  Van  Buren.  They  express,  I  am  sure,  the 
feelings  and  the  judgment  of  this  numerous  meeting  of  the  Bar,  which 
is  not  convened  in  mere  accordance  with  the  usage  of  rendering  the 
tribute  due  to  the  honored  dead,  but  the  spontaneous  impulse  of  our 
hearts  has  brought  us  together  to  give  utterance  to  our  grief  at  the 
loss  of  one  whom  we  have  long  loved  as  well  as  honored. 

It  might,  perhaps,  be  difficult  to  say  whether  Judge  Kent  was  more 
remarable  for  his  intellectual  and  professional,  or  for  his  moral  superi- 
ority ;  but  that  which,  in  this  hour  of  bereavement,  touches  us  most 
nearly,  is  the  surrender  which  we  must  make  to  the  remorseless  grave 
of  one  whose  generous  and  gentle  nature,  whose  genial  sympathy, 
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whose  wann  affections,  had  so  endeared  him  to  us,  that  oar  admiratioii 
of  the  lawyer,  the  jurist  and  the  scholar,  was  eyea  exceeded  hj  our 
attachment,  bj  our  lore  for  the  man.  He  is  cut  off  from  us  in  the 
yerj  glorj  of  his  manhood,  with  his  faculties  and  his  affections  in  the 
fullness  of  their  strength  and  action — eie  age  had  dimmed  their  brill- 
iancy, or  impaired  their  power,  or  chilled  their  ardor. 

Judge  Kent  was  bom  in  Albany,  in  1802.(a)  He  had  the  best 
advantages  of  education.  After  being  graduated  at  Union  College^ 
he  pursued  the  studies  and  entered  the  profession  in  which  his  &ther, 
the  great  Chancellor,  stood  pre-eminent  He  commenced  his  career 
as  a  lawyer,  in  one  respect,  under  a  disadvantage — that  of  the  shadow 
of  a  great  name.  The  world  is  apt  to  measure  the  son  of  a  great  man 
by  an  unfair  standard.  Instead  of  passing  on  his  merits  and  talents 
by  comparison  with  those  of  other  young  men — his  cotemporaries  and 
peers — it  withholds  its  commendation  unless  he  displays  ability  which 
would  add  to  his  Other's  fame.  But  Mr.  Kent  quickly  showed  him- 
self equal  even  to  such  a  test.  He  was  early  engaged  in  very  im- 
portant causes,  in  which  he  manifested  powers  and  learning  that  placed 
him  at  once  in  the  foremost  rank  of  the  profession ;  and  well  did  he 
sustain  his  place  there,  adding  new  luster  to  the  illustrious  name 
he  bore. 

His  natural  gifts  were  of  the  highest  order,  and  his  attainments 
were  such  as  would  have  rendered  a  man  of  merely  common  mind  dis- 
tinguished. He  possessed  remarkable  power  of  analysis,  and  saw, 
with  the  quickness  of  intuition,  the  right  and  morality  of  a  case,  and 
the  principles  of  law  involved,  and  he  was  ever  ready  with  the  learn- 
ing of  the  law  requisite  for  their  illustration.  The  force  of  his  argu- 
ment was  aided  by  the  singular  feHcity  and  purity  of  the  language  in 
which  it  was  always  clothed.  So  beautiful  and  attractive  was  his 
style,  so  happy  his  illustrations,  so  abounding  in  wit,  and  grace,  and 
learning,  and  thought,  that,  whether  he  was  arguing  a  case  or  trying 
a  cause,  not  only  the  court  or  jury  which  he  was  addressing,  but  all 
who  were  present,  having  no  concern  with  the  subject,  including  alike 
the  members  of  the  bar  and  mere  spectators^  were  always  eager  and 
deh'ghted  listeners. 

The  time  and  occasion  hardly  warrant  me  in  adverting  in  detail  to 
the  leading  cases  in  the  arguments  of  which  Judge  Kent  was  distin- 
guished. There  are  present  many  who  were  engaged  with  him,  either 
as  associates  or  opponents,  in  those  cases,  and  none  can  be  more  eam- 

(a)  October  2, 
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est  than  they  in  commendation  of  the  power  and  learning  manifested 
by  him  in  their  discussion. 

He  continued  in  the  actiye  practice  of  the  profession  until  1841, 
when  he  was  appointed  to  the  office  of  circuit  judge,  on  the  retire- 
ment of  the  Hon.  Ogden  Edwards,  and  "  when  the  ermine  rested  on 
his  shoulders,  it  touched  nothing  less  spotiess  than  itself."  Never 
were  the  high  duties  of  a  judge  performed  with  more  of  purity  or 
fidelity.  Neyer  were  the  scales  held  by  a  more  even  hand.  Neyer 
were  the  kindly  and  charitable  impulses  of  a  gentle  nature  more  en- 
tirely restrained  and  subordinated  to  the  duty  of  an  inflexible  and  im- 
partial administration  of  the  law,  whether  in  criminal  or  in  civil  cases. 
In  1844,  his  health  having  been  impaired  by  too  close  application  to 
his  judicial  duties,  he  resigned  his  station  on  the  bench,  to  the  great — 
it  is  not  extravagant  to  say  the  universal — regret  of  the  profession 
and  of  the  community. 

He  then  visited  Europe,  and  while  there,  in  1846,  received  the  in- 
vitation, which  he  accepted,  from  Harvard  University,  to  succeed 
Judge  Story  in  the  law  school  at  Cambridge.  The  same  industry, 
and  success,  and  usefiilness,  which  had  marked  his  previous  career, 
attended  his  services  in  the  law  school,  until  the  close  of  1847,  when 
he  resigned  his  professorship,  that  he  might  be  with  his  venerable 
father,  whose  twilight  was  then  fiist  fiiding  into  night 

Judge  Kent  then  resumed  the  practice  of  the  law,  and  from  that 
time  forward  continued  it  in  this  city  with  eminent  success.  Among 
the  remarkable  cases  in  which  he  bore  a  distinguished  part,  was  that 
of  Clarke  v.  Fisher^  (reported  in  \st  Paiges  -Bcp.,)  in  which  were  con- 
sidered the  nature  and  degree,  and  condition  of  mental  power  of  the 
testator,  requisite  to  make  a  valid  will  His  argument  was  one  of 
singular  ability  and  learning.  It  was  one  of  the  earliest  cases  in 
which  he  was  engaged,  and  one  in  which,  in  the  judgment  of  the 
bench  and  the  bar,  he  achieved  just,  as  weU  as  great^  distinction. 

I  may  also  mention  the  case  of  the  8UsJt/t  of  lUtnais  v.  Ddafidi^ 
(8  Paigt,)  as  to  the  power  of  state  officers  to  bind  the  state  in  borrow- 
ing money  for  its  use,  and  the  limitations  of  such  power;  the  cases  of 
Warner  v.  Beers^  and  BoUmder  y.  Stevens^  (23  Wendell^)  involving  the 
momentous  and  vital  question  of  the  constitutionality  of  the  general 
banking  law ;  the  great  ease,  so  universally  known  in  the  profession, 
and  out  of  it,  of  Curtiss  v.  Leavtttf  (17  Barbour  and  1  Smithy)  in  which 
many  most  important  principles  were  discussed,  and  an  immense 
amount  of  property  was  at  stake ;  and  that  of  Beekman  v.  The  Peophy 
(27  Barbour j)  involving  the  law  and  recondite  learning  of  charitable 
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uses.  In  these  cases  (not  to  speak  of  very  many  others)  Mr.  Kent 
exhibited  ability  of  the  highest  order  and  the  rarest  learning,  and 
earned  a  reputation  which  (in  the  language  of  one  of  the  resolutionfl 
before  us)  placed  his  memory  justly  by  the  side  of  his  illustrious 
father.  The  great  men  of  the  Bar  were  engaged  in  the  learned  dis* 
cussions  of  those  cases.  I  may  not  name  those  of  them  who  are  still 
among  us,  and  most  of  whom  are  now  present,  but  of  those  who  are 
gone  were  Jones  and  Jay,  and  Ogden  and  Webster,  and  Griffin  and 
Sandford,  and  Spencer  and  Beardsley,  and  Hill  and  Butler.  Such 
were  the  allies  and  the  adversaries  of  our  departed  brother — such 
were  his  friends  and  compeers — such  were  the  great  intellects  with 
which  his  own  found  congenial  intercourse. 

He  had  latterly  withdrawn  somewhat  from  his  practice  in  the 
courts,  but  still  continued  in  the  active  duties  of  the  profession.  His 
opinion  and  advice  were  sought  in  important  cases.  Difficult  and 
intricate  cases  were  constantly  referred  to  him  for  decision,  and 
weighty  and  responsible  trusts,  embracing  vast  interests  and  amounts 
of  property,  were  eagerly  con£ded  to  his  charge  and  guidance  by  indi- 
viduals and  by  the  courts. 

Judge  Kent  possessed,  as  did  his  &ther,  a  most  remarkable  memory. 
He  forgot  nothing.  Every  fact,  every  rule,  every  principle,  when 
once  attained,  remained  with  him  always.  He  combined  what  are^ 
perhaps,  rarely  combined,  large  general  knowledge  with  great  accu- 
racy of  knowledge.  As  a  belles  leiires  scholar  he  had  few  equals  in 
this  country.  His  reading  was  not  limited  by  the  ordinarily  wise 
rule,  "non  mtiUa  sed  multum^"  but  it  was  both  muUa  et  mtdUim, 
Whatever  he  studied  he  studied  thoroughly.  He  read  every  thing, 
and  he  remembered  every  thing.  What  he  read  did  not  remain  with 
him  a  mere  accumulation  of  knowledge  and  ideas,  but  became  part  of 
his  mental  nature,  storing  and  strengthening  his  mind  without  impair- 
ing its  originality.  A  mind  thus  enriched,  and  with  such  resource^ 
could  never  have  suffered  from  solitude.  It  would  find  within  itself 
abundant  and  choice  companionship.  Eminently  was  this  the  case 
with  our  departed  friend  and  with  his  venerable  father. 

Chancellor  Kent,  during  his  last  illness,  passed  many  silent  watches 
of  the  night  without  sleep.  When  asked  if  in  those  long,  sleepless 
hours,  he  suffered  from  depression  and  sad  feelings,  he  replied  that  he 
did  not — but  that,  on  the  contrary,  he  then  derived  great  satisfric^ 
tion  in  reviewing  in  his  mind  sometimes  some  leading  principle  of 
the  law — going  back  to  its  origin — to  the  reasons  from  which  it 
sprang — and  then  recalling  in  their  order  the  subsequent  cases,  in 
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England  and  in  this  conntry,  in  which  it  had  been  considered,  shaped, 
enlarged,  or  qualified  down  to  the  final  settled  rale ;  at  other  times  he 
would  select  some  period  of  history — perhaps  some  EngUsh  reign  — 
and  receU  its  politics,  its  law,  its  eminent  men,  its  military  acts,  and 
its  literature,  in  connection  with  the  cotemporaneous  history  and  con- 
dition of  other  countries ;  sometimes  a  campaign,  perhaps  of  Alexan- 
der, or  C»sar,  or  Marlboroogh,  or  Napoleon,  with  its  plan,  its  pohcy, 
its  incidents  and  its  results. 

Judge  Kent's  general  reading  was  but  little  inferior  to  his  father's. 
I  doubt  whether  the  Chancellor,  at  the  same  period  of  life,  had  been 
able  to  devote  so  much  of  his  time  to  other  reading  than  of  law,  as 
his  son  had  done. 

One  of  the  early  sjrmptoms  of  the  disease  which  terminated  Judge 
Kent's  life,  was  the  loss  (some  months  ago)  of  vision  of  one  of  his 
eyes.  He  had  reason  to  fear  that  he  should  become  entirely  blind, 
but  when  he  spoke  of  it  he  added,  that  it  would  not  make  him  sad  or 
unhappy,  for  he  remembered  all  the  books  he  had  read,  and  when  he 
could  no  longer  see  he  should  mentally  re-peruse  them  alL 

It  is  a  grateful  reflection  that,  until  his  last  iUness,  his  lif&  had  been 
one  of  almost  nndouded  happiness,  save  in  the  loss  of  his  parents. 
Honors  sought  him,  prosperity  attended  him,  friends  loved  him,  and 
now  deeply  lament  his  loss.  I  have  never  known  a  man  whose 
happy  temper,  and  warm  heart,  and  kind  and  genial  sympathies,  so 
won  and  attached  to  him  all,  of  all  classes,  who  came  in  contact  with 
him,  or  so  conduced  to  the  happiness  of  all  about  him.  I  have  never 
known  a  man  whose  wit,  and  humor,  and  knowledge,  and  wisdom, 
were  so  abounding  and  so  blended,  and  the  instructiveness^  and  beauty, 
and  grace,  and  simplicity  of  whose  conversation,  so  attracted  and  &s- 
cinated.  I  have  never  known  a  man  more  fearless  in  asserting  the 
right,  and  in  the  performance  of  what  he  deemed  his  duty.  I  have 
never  known  a  man  more  inflexible  in  principle,  or  more  strictly 
upright  Though  to  a  stranger  what  I  have  said  might  appear  the 
strained  language  of  eulogy,  yet  this  meeting  is  full  of  witnesses  of 
its  truth. 

Mr.  President,  death  has  of  late  swayed  his  scythe  fearfully  through 
the  ranks  of  our  profession.  How  many  familiar  faces  have  disap- 
peared— how  many  voices  of  the  learned,  the  wise,  the  brilliant,  the 
good,  to  whi<^  we  have  listened  within  these  walls,  are  stilled  forever. 
Of  your  honored  companions  who  dispensed  justice  from  the  Bench, 
Jones,  and  Morris,  and  Edwards,  and  Sandford,  and  Paine,  and  Oak- 
ley, and  Duer,  and  Mason,  have  gone  in  close  procession  ^  and,  among 
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oihers  from  the  Bar  whose  learning,  and  talents,  and  virtues,  adorned 
onr  calling,  the  grave  now  hides  forever  from  us  the  forms  of  Hoffman, 
and  Ogden,  and  Griffin,  and  Sandford,  and  Spencer,  and  Hill,  and 
Wood,  and  Butler,  and  Miller,  and  him  to  whose  memory  we  are  now 
assembled  to  paj  this  last  tribute  of  affection  and  respect. 

His  death  was  one  of  peace,  as  his  life  had  been  one  of  uprightness. 
He  had  so  lived  and  so  believed,  that  when  he  came  to  walk  through 
the  dark  valley  he  "  feared  no  evil ;''  but^  leaning  on  the  rod  and  the 
staff  which  can  alone  support  man  in  that  dread  hour,  he  was 


"  sustained  and  soothed 


By  an  unfaltering  trust,  and  approached  his  grave 
Like  one  who  wraps  the  drapery  of  his  conoh 
About  hun,  and  lies  down  to  pleasant  dreams." 

I  will  not  trust  myself  to  speak  of  the  personal  relations  and  almost 
life-long  intimacy  that  make  his  death  to  me  indeed  a  calamity,  nor  of 
the  hopeless  sorrow  of  that  home  of  which  he  was  the  light^  the  pride 
and  the  joy ;  but^  with  the  same  beautiful  invocation  which  he  so 
lately  uttered  on  the  death  of  Mr.  Butler,  let  me  say :  "  Tread  h'ghtly 
on  his  ashes,  ye  men  of  genius,  for  he  was  your  kinsman  I  Weed 
clean  his  grave,  ye  men  of  goodness,  for  he  was  your  brother." 

Ex- Judge  Foot  said : 

Mr.  Chairman :  The  duty  of  seconding  the  adoption  of  the  resohi* 
tions  which  have  been  presented  to  the  meeting,  has  been  assigned 
to  me.  That  duty  is  freely  discharged,  as  I  fuUy  concur  in  the  senti- 
ments expressed  in  the  resolutions^  and  it  is  mweover  gratefril  to  my 
feelings  to  have  so  suitable  an  opportunity  to  manifest  my  regard  for 
the  memory  of  our  deceased  brother,  with  whom  I  have  stood  in  inti- 
mate relations  of  business  and  friendship  for  a  lifetime.  After  gradu* 
ating  with  credit  at  Union  College,  he  was  placed  by  his  distin- 
guished &ther.  Chancellor  Kent,  at  Kinderhook,  under  the  instruction 
of  Peter  Van  Schaick,  one  of  the  most  learned  and  accomplished  law- 
yers of  this  state,  and  who  had  then  been  compelled  to  retire  from 
active  service  by  reason  of  his  impaired  sight  There  he  passed,  I 
think,  two  years,  studying  and  acquiring  a  knowledge  of  the  princi- 
ples of  his  profession.  He  then  came  to  Albany,  where  his  fistther  re- 
sided, and,  in  the  year  1822,  entered  my  office  to  complete  his  clerk- 
ship, and  more  especially  to  acquire  a  knowledge  of  pleading  and  prao- 
tioe.  He  remained  with  me  until  the  autumn  of  1823,  when  his 
&ther  removed  to  this  city,  and  he  came  with  hinu    While  in  my  of- 
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fice,  be  waa  active,  attentive  and  studious.  He  finished  his  clerkship 
in  this  city  with  the  Hon.  Josiah  Ogden  Hoffman,  and  on  being  ad- 
mitted to  the  Bar,  entered  into  copartnership  with  him.  I  removed 
from  Albany  to  this  dtj  in  May,  1828,  and  entered  into  copartner- 
ship with  our  deceased  brother.  We  continued  in  copartnership  for 
two  jears,  and  occupied  offices  in  connection  with  his  father.  In  June, 
1828,  the  Franklin  Bank  fidled,  and  Chancellor  Walworth  appointed 
Chancellor  Kent  receiver.  The  affairs  of  that  bank  were  greatly  ex- 
tended and  complicated,  which  gave  our  firm,  of  Foot  &  Kent,  a  large 
and  lucrative  business.  Mj  nephew,  Henry  E.  Davies,  the  present 
Judge  of  the  Court  of  Appeals,  having  removed  from  Buffalo  to  this 
city,  a  new  business  arrangement  was  made  in  the  spring  of  1830. 
Mr.  Davies  entered  into  copartnership  with  me,  and  Mr.  Kent  formied 
a  connection  with  William  S.  Johnson.  The  partnership  of  Foot  & 
Davies  continued  till  the  spring  of  1847,  when  I  removed  to  Greneva, 
and  then  our  deceased  brother  took  my  place,  and  formed  a  copartner- 
ship with  Mr.  Davies.  This  connection  continued  for  several  years. 
On  my  way  home  from  this  city  to  Geneva,  near  the  end  of  the  month 
of  September  last^  I  stopped  at  Fishkill  to  pass  a  Sabbath  with  my 
relative.  Judge  Davies,  and  visit  my  friend  Judge  Kent.  At  the 
close  of  the  Sabbath,  Judge  Davies  and  I  called  upon  Judge  Kent. 
We  found  him  walking  in  his  lawn.  As  soon  as  he  saw  me,  he  ap- 
proached and  met  me.  It  was  our  first  meeting  since  his  illness. 
Enfeebled  by  sickness,  he  could  not  command  his  feelings,  nor  could 
I  entirely  command  my  own.  After  walking  with  him  some  time 
over  his  beautifiil  grounds,  conversing  sparingly,  and  on  topics  least 
calculated  to  excite  our  sensibilities,  we  entered  his  house.  A  pleas- 
ant conversation  with  him  and  his  family  ensued.  Fearing  to  pro- 
long my  visits  though  urged  by  him  to  do  so,  I  took  leave  of  him, 
apprehensive  that  it  would  be,  as  it  was,  our  last  meeting.  Thus 
closed  an  intimate  business  and  social  intercourse,  which  lasted  for 
thirty-seven  years,  without  an  incident  or  a  remark  to  interrupt  or 
mar  its  happiness.  This  enables  me  to  speak  of  our  deceased  brother 
with  knowledge,  and  to  say,  what  simple  truth  requires  me  to  say, 
that  he  was  an  honest  man,  a  good  lawyer,  a  learned  and  upright 
judge,  a  ripe  scholar,  and  a  finished  gentleman.  In  one  respect  he 
excelled  all  men  I  have  ever  known,  and  that  was,  in  the  care  and 
watchfulness  with  which  he  avoided  injuring  the  feelings  of  others. 
No  person,  high  or  low,  rich  or  poor,  ever  heard  him  make  a  rude, 
harsh,  or  tmkind  remark.  It  was  a  lovely  trait  of  his  character,  and 
one  which  rendered  him  so  acceptable,  as  he  was,  to  all.    I  could  re- 
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call  and  dwell  for  hours  on  pleasing  incidents  of  his  well-spent  life,  but 
they  are  more  appropriate  for  the  social  circle,  or  retired  contempla* 
tion,  than  public  exhibition.  Mj  feelings  lead  me  rather  to  think, 
than  to  speak  of  him ;  and  I  wiU  close  my  remarks  with  the  obserya- 
tion,  that  we  may  justly  be  proud  of  our  country  and  institutions^ 
when  in  the  one,  and  under  the  fostering  influence  of  the  other,  men 
like  William  Kent  are  raised,  live,  and  die. 

Judge  Thomas  W.  Clerke  said : 

Mr.  Chairman :  At  the  request  of  the  committee,  I  rise  most  cheer- 
fully, and  yet  most  sorrowfully,  to  concur  in  the  resolutions. 

For  the  period  of  thirty  years,  during  which  I  have  been  engaged 
at 'the  Bar,  and  on  the  Bench,  in  the  administration  of  the  law  in  this 
city,  this  is  the  first  time  I  have  felt  justified  to  speak  to  a  resolution 
upon  an  occasion  of  this  kind.  Not  that  all  the  individuals,  whose 
death  summoned  assemblages  of  their  brethren  to  testify  their  respect 
and  grie^  were  unworthy  of  eulogy,  but  because  I  could  not,  with 
truth,  say  that  I  personally  knew  enough  of  their  characters  and  man- 
ner of  Hfe,  to  enable  me  to  offer  any  satisfactory  comments  concerning 
them.  Besides,  on  some  of  those  occasions,  I  imagined  a  disposition 
to  bestow  praise  without  discrimination,  to  give  credit  for  qualities 
not  possessed ;  or,  at  least,  to  exaggerate  the  merits  of  the  deceased. 
But,  on  the  present  occasion,  I  may  truly  say,  I  speak  that  which  I 
know ;  and,  although  I  had  not  frequent  opportunity  of  very  familiar 
intercourse  with  Judge  Kent,  I  have  been  rather  intimately  acquainted 
with  him  during  the  whole  period  of  my  professional  and  judicial  ca- 
reer. His  sagacity,  his  suavity,  and  his  legal  learning,  attracted  my 
early  notice  and  regard ;  and  I  have  not  been  inattentive  to  the  inci- 
dents and  course  of  his  professional  and  public  conduct.  Therefore^ 
the  trifling  and  imperfect  tribute  which  I  am  able  to  offer  on  this  occa- 
sion, is  not  offered  in  obedience  to  frigid  custom — is  not  the  tribute 
of  dry  routine — is  not  the  hollow  adulation  of  the  lips,  but  is  the  vol- 
untary homage  of  the  hearty  founded  on  sufficient  knowledge  of  the 
man,  and  fortified  by  the  unhesitating  voice  of  the  community  in  which 
he  lived. 

To  say  that  William  Kent  was  a  gentleman  of  integrity,  of  unblem- 
ished life,  of  elevated  and  honorable  sentiments,  of  great  discernment 
and  intelligence,  exhibiting  affable  manners,  and  possessing  profes- 
sional skill  and  knowledge,  would  only  be  saying  what  could,  with 
equal  truth,  be  said  of  many  others.  These  qualities^  indeed,  he  pos- 
sessed and  exhibited  in  an  eminent  degree.     But  I  should  be  .d6>&[g'' 
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isjiistice  to  my  subject,  if  I  did  not  mention  the  characteristics  wliich, 
I  think,  distingaished  him  from  ordinary  men.  To  a  profound  knowl- 
edge of  the  principles  and  history  of  the  law,  he  added  the  graces  of 
superior  literary  culture,  and  a  thorough  and  extensive  acquaintance 
with  the  classic  authors  of  our  language.  This  infused  into  his  mind 
a  taste  which  manifested  itself  in  all  his  compositions,  legal  or  gen- 
eral In  these  you  discover  no  cumbrous  redundancy,  no  attenuation 
of  the  thought,  no  straining  for  display,  no  useless  parade  of  authori- 
ties, no  abortive  attempts  at  high  rhetorical  flights,  which  the  subject 
did  not  require,  or  which  the  writer  could  not  sustain.  His  style  was 
lucid,  complete  and  elegant  He  disdained  unnecessary  words  and 
meretricious  ornament  In  short,  he  was  learned  without  pedantry, 
precise  without  ostentation,  and  copious  without  prolixity. 

As  we  all  know,  he  was  the  son  of  one  of  the  most  eminent  jurists 
whom  this  country  has  produced,  and  although,  in  some  respects,  it  is 
an  advantage  to  inherit  the  name  of  a  distinguished  parent^  yet  it  is 
not  without  its  drawbacks  and  difficulties.  Too  much  is  generally 
expected  from  a  person  inheriting  such  a  name,  and  every  thing  he 
does  in  his  profession,  even  when  he  exhibits  considerable  attainment 
and  capacity,  is  apt  to  be  severely  criticised,  and  tm&vorably  con- 
trasted with  the  riper  endowments  of  his  Either.  This  is  often  accom- 
panied by  a  popular  opinion,  founded  on  something  savoring  of  a  su- 
perstitious notion,  that  great  abilities  are  seldom  transmissible  to  a 
man's  descendants — a  notion  undoubtedly  at  variance  with  the  teach- 
ings of  experience  and  of  mental  science,  but,  nevertheless,  like  a  host  of 
other  errors,  very  generally  held.  The  subject  of  our  remark,  I  sup- 
pose, encountered  those  difficulties,  but  he  successfully  surmounted 
them ;  and  although  he  was  not  as  extensively  known  as  the  Chancel- 
lor, all  who  did  know  him,  capable  of  forming  an  opinion,  believed  that 
the  ability  and  learning  of  the  son  were  not  inferior  to  those  of  the 
&ther.  He  was  only  a  short  time,  comparatively,  on  the  bench,  and  he 
never  wrote  a  voluminous  work,  like  the  Commentaries  on  American 
Law ;  but  I  am  sure,  if  he  remained  long  enough  on  the  bench,  or  if  he 
chose  to  employ  his  talents  in  the  production  of  a  legal  treatise,  his 
reputation  would  not  suffer  in  comparison  with  that  of  his  feither.  In- 
deed, he  could  have  attained  hme  and  the  highest  position  in  any 
pursuit  requiring  the  exercise  of  high  intellectual  qualities ;  but  his 
ambition  was  chastened  and  moderate,  and  he  seemed  to  have  no 
aspirations  for  place  or  popular  applause.  He  was  one  of  those,  of 
whom  the  poet  says, 

"  Although  he  could  conmuDd,  he  slighted  flune*" 
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All  who  knew  him,  I  am  persuaded,  feel  this  day,  that  the  nation, 
the  state,  and  the  local  community  in  which  he  lived,  have  sustained 
a  serious  bereavement  But  our  loss  is,  I  trust,  his  gain.  He  has 
left  us  in  the  height  of  a  fearful  crisis  in  our  country's  history.  In  the 
words  of  the  evangelical  prophet,  I  may  say:  "The  righteous  perish- 
eth,  and  no  man  layeth  it  to  heart ;  and  merciful  men  are  taken  away, 
none  considering  that  the  righteous  are  taken  away  frcfia  the  evU  to 
come"  Our  departed  brother  is  spared,  probably,  the  necessity  of 
witnessing,  what  to  him  would  be  worse  than  many  deaths — the  dread 
catastrophe  which,  we  have  too  much  reason  to  fear,  is  now  impend- 
ing over  us — which  I  pray  God,  even  now,  in  His  infinite  mercy,  to 
avert  Judge  Kent  would  rather  have  died,  if  it  were  left  to  his  op- 
tion, than  to  behold  the  great  Republican  Empire  of  the  West  shat- 
tered into  miserable  fragments — freedom's  brightest  hopes  obscured, 
perhaps  forever  blighted — the  utter  and  shameftil  failure  of  the  most 
goodly  and  complete  experiment  of  self-government  ever  designed. 
No,  he  loved  his  country  too  fervently,  to  desire  that  he  should  sur- 
vive her  down&lL  To  such  a  mind  as  his,  there  is  something  ago- 
nizing in  the  thought  of  the  extinction  of  this  nation ;  and,  if  such  a 
direful  calamity  should  t>e  approaching,  many  a  patriotic  heart  in  this 
land  would  consider  William  Kent  a  happy  man  in  dying  before  its 
consummation. 

I  conclude,  sir,  by  cordially  concurring  in  the  resolutions  proposed. 

Samuel  E.  Lyon,  Esq.,  said : 

Mr.  President ;  The  custom  of  meeting,  as  a  body,  to  testify  our 
respect  for  the  memory  of  a  departed  brother,  obtains  only,  so  far  as 
I  have  observed,  among  our  own  profession,  and  the  havoc  that  death 
has  made  among  us  within*  a  few  years,  has  called  us  together  with 
painful  frequency.  These  meetmgs  are  characteristic  of  our  profes- 
sion ;  for  any  one  who  is  ^miliar  with  our  traditions,  or  has  noticed 
the  daily  incidents  of  our  lives,  must  have  seen  that  we  are  more 
closely  allied  to  each  other,  and  more  really  interested  in  the  success 
and  advancement  of  each  other,  than  is  the  case  in  most  other  callings 
in  hfe ;  and  when  death  comes  among  us,  it  seems  to  me  that  we 
really  feel  that  we  have  had,  in  the  kindly  language  of  our  guild,  a 
brother  taken  from  us.  To-day,  no  term  less  near,  would  symbolize 
our  feelings,  for  our  departed  friend  was,  in  truth,  beloved  by  all  who 
came  within  the  sphere  of  his  attraction.  To-day,  we  think  only  of 
his  heart,  and  that  great  flood  of  warmth  which  he  shed  upon  those 
whom  he  loved.     To-day,  we  forget  that  luminous  mind  and  exhanst- 
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less  memorjf  and  pay  our  tribute  to  the  true  man  and  cordial  fnend, 
the  grasp  of  whose  hand  will  meet  ours  no  more.  At  a  future  time, 
some  fitting  pen  will  do  justice  to  his  intellect — for  the  present^  we 
commune  oyer  his  ashes,  in  view  of  the  things  which  the  head  did 
not  fftshion,  the  recollection  of  which,  almost  makes  children  of  us, 
and  seeks  to  express  itself  in  words  and  forms  as  simple  as  children 
would  use,  grieving  over  a  lost  companion. 

No  one  realises  a  groat  loss  at  the  moment  the  blow  hXis.  God,  in 
his  mercj,  has  made  this  to  be  so :  but  those  of  us  who  have  known 
Mr.  Kent  for  manj  years,  and  have  been  admitted  into  the  inner  tem- 
ple of  his  friendship,  and  have  passed  that  period  of  life,  after  which 
men  make  few  new  friends,  will  realize,  with  a  consciousness  deepen- 
ing day  hj  day  into  our  hearts,  that  no  inconsiderable  part  of  our 
store  of  interest  and  affection  has  gone  down  with  him  into  his  grave 
forever.  Yet  the  memory  of  his  kindly  smile  and  genial  tones  will 
stay  with  us  as  long  as  we  have  a  memory  to  hold  the  precious  gifts 
of  life. 

But,  outside  of  this  small  circle,  and  still  outside  of  that  larger  cir- 
cle, who  esteemed  and  admired  him  from  the  most  casual  acquaint- 
ance, Mr.  Kent  held  a  peculiar  relation  to  all  the  lawyers,  and,  indeed, 
I  might  say  with  truth,  to  all  the  people  of  this  state. 

We  held  him  as  one  of  the  heir-looms  of  the  law,  and  cherished  him 
as  a  birthright  of  the  profession.  There  was  not  a  law  student  in  the 
most  remote  county  in  the  state,  with  whom  the  name  of  Kent  did  not 
become  associated  with  his  first  lesson  in  jurisprudence,  and  who  knew 
that  down  in  the  city  of  New  Tork  there  was  one  upon  whom  the 
name  had  descended,  worthy  to  bear  the  great  and  spotless  mantle 
that  had  fallen  upon  his  shoulders.  As  the  only  son  of  him  who  may 
be  said  almost  to  have  created  that  branch  of  our  jurisprudence  upon 
which  especially  he  shed  tlie  light  of  his  intellect,  and  bestowed  the 
labor  of  the  best  part  of  his  life,  we  considered  the  child  of  his  loins, 
in  one  sense,  a  co-heritage  with  that  monument  of  his  judicial  life,  and 
while  we  gave  to  the  one  our  admiration,  we  added  for  the  other  our 
esteem  and  love.  Even  at  this  moment,  we  rejoice  to  know  that  they 
wiU  go  down  to  the  coming  years  together,  and  that,  joined  as  they 
were  in  life,  in  death  they  are  not  severed. 

I  do  not  believe  there  is  a  name  connected  with  the  history  of  this 
state,  whose  work  commenced  after  the  adoption  of  our  federal  consti- 
tution, which  is  held  in  the  same  degree  of  affectionate  regard,  even 
among  laymen,  as  that  of  Kent  Its  inscription  upon  the  roll,  where 
we  preserve  our  honored  names,  stands  in  more  clearly  defined  char- 
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acters  now,  than  on  the  day  when  his  life  passed  into  the  dom&in  of 
history.  It  is  the  best  tribute  that,  in  this  hour  of  bereayement,  we 
can  render  to  the  memory  of  our  departed  friend,  that  he  never  sul- 
lied that  name,  or  darkened  one  ray  of  its  conspicuous  lustre ;  and  we 
ding  the  more  fondly  to  the  memory  of  our  brother,  for  that  he  did 
maintain  the  high  standard  of  his  inheritance,  in  spite  of  his  eminently 
good  fortune.  With  such  a  name  to  fall  back  upon,  with  ease,  if  not 
affluence,  always  at  his  command,  and  never  feeling  the  spur  of  neces- 
sity, why  should  he  enter  the  arena  of  that  hard  struggle,  which  begins 
with  its  summons  upon  a  wearied  brain,  as  the  new  year  dawns,  and 
does  not  end  when  the  old  year  goes  out  ?  the  soreness  of  which,  you, 
my  brethren,  alone  know,  and  wliich  these  fiices  around  me,  pallid 
with  toil,  and  seared  with  tracks  not  made  by  years,  too  well  attest. 
That  he  did  so,  and  made  a  record  for  himself  that  would  have 
been  honored  and  loved,  if  his  father  had  left  him  obscure  in  name, 
and  poor  in  purse,  is  one  of  his  highest  claims  to  our  respect^  and 
while  we  will  pay  a  proper  homage  to  his  Hneage,  we  will  cherish  his 
memory  in  our  heart  of  hearts,  for  those  best  things  which  he  himself 
bestowed  upon  us. 

Wir.  FuLLEBTON,  Esq.,  said: 

Mr.  President :  In  speaking  to  the  resolutions  offered,  I  shall  not 
enter  into  any  detail  of  the  life  or  character  of  William  Kent  That 
would  be  but  a  repetition  of  what  has  been  so  well  said  by  those  who 
have  preceded  me.  In  offering  my  feeble  tribute  to  his  memory,  I 
shall  ask  your  attention,  therefore,  but  for  a  moment 

This  saddened  audience  recalls  to  our  minds  the  many  occasions  on 
which  we  have  been  assembled,  within  the  past  few  years,  to  honor 
the  worthy  dead. 

How  many  shining  lights  of  the  Bench  and  the  Bar  have,  within  a 
brief  period,  been  extinguished  by  the  hand  of  death  1 

Judges  Jones,  Edwards,  Oakley,  Duer  and  Ingersoll,  no  longer 
adorn  their  wonted  places ;  and  the  voices  of  Sandford,  Wood,  Butler 
and  Hill,  are  no  longer  heard  in  the  peaceful  conflicts  of  our  courts. 

Thus,  one  after  another,  the  good  and  the  great  are  passing  from 
among  us, 

"  To  keep  , 

That  calm  sleep 
Whence  none  may  awake." 
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No  man  would  be  more  missed  by  bis  circle  of  friends  than  Jadge 
Kent.  For,  who  of  them  has  not  been  the  recipient  of  his  kindness? 
Who  of  them  has  not  felt  the  magic  of  his  presence,  and  been  charmed 
bj  his  genial  wit  and  humor?  Who  of  them  has  not  profited  by  his 
counsel,  and  enriched  himself  from  the  treasures  of  his  learning  ?  And 
above  all,  who  of  them  has  not  been  strengthened  by  that  unbending 
integrity,  that  strong  sense  of  justice,  which  marked  his  whole  life, 
whether  he  held  the  scales  between  contending  parties,  or  moved  in 
the  less  conspicuous  sphere  of  private  or  professional  duty  ? 

He  will  be  missed  by  judges :  for  he  had  an  experience  from  which 
they  could  learn  wisdom. 

He  will  be  missed  by  lawyers :  for  whose  name  was  so  readily 
agreed  to,  to  determine  the  rights  of  litigating  parties,  in  that  import- 
ant class  of  cases  which  are  tried  out  of  court,  as  his — not  more  for 
his  great  learning,  than  because  his  name  was  a  guarantee  that  those 
rights  would  be  judged,  not  only  by  a  sound  and  discriminating  mind, 
but  by  one  whose  integrity  was  above  every  earthly  temptation. 

He  will  be  missed  by  his  personal  friends :  for  his  winning  manners^ 
anuable  temper,  and  kind  and  affectionate  nature,  made  him  a  com- 
panion never  to  be  forgotten. 

There  is  another  place  where  he  will  be  missed,  of  which  it  is 
scarcely  proper  for  me  to  speak.  But  who  that  has  seen  him  sur- 
rounded by  the  sweet  attractions  of  a  home,  where  he  was  the  be- 
loved and  honored  head,  can  fail  to  contemplate  the  desolation  which 
has  fiedlen  there  ? 

Judge  Kent's  death,  though  sudden,  was  not  unexpected.  The 
character  of  his  disease  was  such,  that  for  many  months  past  it  has 
been  certain  that  his  active  usefrdness  was  at  an  end,  and  his  days 
numbered. 

I  have  a  painfrdly  vivid  recollection  of  the  day  when  his  physician, 
for  the  first,  communicated  to  him  the  fatal  nature  of  his  malady.  Up 
to  that  time  it  had  not  been  suspected.  Surrounded  as  he  was  by  ev- 
ery thing  that  could  contribute  to  human  happiness,  and  possessing  an 
exquisite  taste  for  the  world's  innocent  enjoyments,  the  anno\mcement 
was  a  blow  as  severe  as  it  was  unexpected.  He  yielded  to  his  &te 
with  a  becoming  submission,  but  from  that  time  he  sank. 


'*  yet  so  calm  and  meek, 


So  tearless,  yet  so  tender — kind, 
80  griered  for  those  he  left  behind," 
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that  tbe  close  of  his  life  was  a  continued  exhibition  of  those  graces 
which  were  so  prominent  in  his  character. 

In  honoring  such  a  man  we  honor  ourselyes. 

I  will  not  consume  the  time  which  belongs  to  others,  but  close  mj 
brief  remarks  hj  adverting  to  the  moral  beauty,  as  well  as  propriety, 
of  these  proceedings. 

As  a  class,  we  have  paused  for  an  hour,  arrested  the  business  of 
our  offices  and  courts,  that  the  death  of  one  of  our  number,  eminent 
for  his  virtues  and  noble  life,  may  make  its  suitable  impression  upon 
our  hearts,  to  the  end  that  we  may,  to  some  extent^  imitate  those  vir- 
tues iJid  follow  his  example. 

Nothing  would  so  much  honor  the  memory  of  him  whom  we  all 
deplore.  For  thus  would  our  lives  become  his  living  monument^  and 
the  principles  which  guide  us,  his  appropriate  epitaph. 

Happy  will  it  be  for  us,  and  for  those  around  us,  if  the  contempla- 
tion of  the  character  of  William  Kent  shall  enable  us  to  shed  around 
our  path  some  of  the  many  blessings  which  ever  irradiated  his. 

Mr.  Maxwell  said  : 

After  what  has  been  said  so  eloquently  and  so  well,  little  remains 
to  illustrate  the  character  of  our  lamented  friend  and  brother.  The 
young  and  the  aged  meet  together  to  do  honor  to  the  memory  of 
Kent  I  come  to  claim  the  privilege  of  lamenting,  in  common  with 
my  younger  brethren,  the  death  of  our  friend ;  and  though  our  eyes 
be  somewhat  dim — though  the  words  flow  less  readily  from  the  tongue 
than  they  were  wont  to  do — we  are  not  less  deeply  affected  than 
younger  men  who  deplore  the  death  of  the  good  and  the  wise — one 
whom  we  loved  and  honored  for  his  excellence  of  mind  and  heart ; 
and  we  come,  on  this  occasion,  impressed  with  the  sentiment  of  the 
great  English  moralist,  "  Far  from  us  be  that  frigid  philosophy  that 
would  conduct  us,  indifferent  and  unmoved,  over  any  ground  ennobled 
by  wisdom,  learning,  or  virtue." 

We  have  heard  from  eloquent  gentlemen  a  Just  eulogium  on  the 
professional  and  moral  character  of  Judge  Kent  They  have  referred 
to  the  overshadowing  influence  of  his  father's  name,  and  how  the  son 
persevered,  with  modest  views  of  his  own  personal  merits,  relying 
upon  them  alone  for  professional  success. 

Undoubtedly  there  might  have  been  a  drawback,  from  the  fact,  that 
the  public  attributed  to  the  illustrious  Chancellor  acquirements  which 
were  scarcely  to  be  obtained  by  the  exertion  of  the  son.  This  may, 
in  some  degree,  be  true ;  but  I  think  the  young  men  at  the  Bar  will 
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not  &il  to  recognize  and  do  honor  to  the  moral  beauty  and  oonrage 
in  the  character  of  Kent,  as  exemplified  by  the  unaffected,  simple  de- 
meanor of  his  life  and  manners.  At  an  early  age,  he  was  thrown  into 
frequent  intercourse  with  many  distinguished  men,  who  frequented 
the  house  of  his  honored  &ther.  This  brought  with  it,  the  danger  of 
an  exaggerated  self-esteem — a  frilse  estimate  of  one's  sel(  under  such 
circumstances — too  often  the  infirmity  of  common  men.  But,  gentle- 
men, from  this  trial  Kent  came  forth  unscathed.  He  came  forth  with- 
out a  taint  of  affectation,  without  a  taint  of  arrogance  or  presumption. 
Was  not  such  an  ordeal  more  hazardous  than  that  trial  which  attends 
80  many  young  men  of  the  profession — who  are  obliged  to  fight  the 
battle  of  life,  to  attain  a  position  only  to  be  won  by  nights  of  study 
and  days  of  toil,  and  often  amidst  the  ills  of  adverse  fortune  ? 

My  friend,  Mr.  SilUman,  has  spoken  of  the  genial  temper,  and  of 
the  kind  feelings  in  social  life,  by  which  Judge  Kent  was  endeared  to 
his  friends.  There  are  some  here  who  have  seen  him  in  momenta 
when  he  threw  off  the  cares  and  anxieties  of  judicial  and  professional 
life :  some  of  us — alas  I  how  few — have  met  him  in  the  brotherhood 
of  the  Bar,  when  "  the  feast  of  reason  and  the  flow  of  soul'*  consecrated 
and  ennobled  the  "  sooenm  nodes  qvds  deortmi," ' 

-Allusion  has  been  made  to  the  literary  character  of  our  lamented 
firiend.  He  was  eminently  distinguished  as  a  scholar  of  highly  culti- 
yated  taste.  In  the  range  of  French  and  English  literature,  few  pro- 
fessional men  excelled  him  in  the  extent  and  variety  of  his  reading. 
He  was  well  versed  in  the  classics  of  Greece  and  Rome.  From  such 
sources,  we  may  conclude  that  he  acquired,  cherished  and  honored  the 
glorious  sentiment  of  Robert  Bums : 

'*  The  rank  is  but  the  guinea's  stamp, 
The  man's  the  gowd,  for  a'  that." 

Mr.  President,  you  have  referred,  in  eloquent  terms,  to  Kent  as  a 
lawyer  and  a  judge ;  others  have  united  in  similar  terms  of  eulogy. 
The  gentleman  and  scholars  of  Cambridge  have  testified  to  the  high 
estimate  you  have  expressed,  accustomed  to  judge  others  by  the  stand- 
ard of  their  Websters,  their  Everetts,  and  their  Storys.  Kent  was 
thought  worthy  of  distinguished  professional  honors  of  Harvu^ 
Then,  what  shall  be  said  of  him  in  his  judicial  character  ?  You  have 
said,  Mr.  President,  that  the  ermine  he  wore  was  pure  and  untainted. 
You  may  say,  too,  with  truth,  that  he  came  upon  the  bench  with  sen- 
timents, without  which,  the  character  of  a  judge,  under  our  present 
system,  is  hardly  respectable.     He  came  upon  the  bench  with  a  just 
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appreciation  of  the  dictanter  of  Lord  Mansfield  :  '^  I  wish  popularity -— 
popularity  which  follows,  not  that  which  is  run  after — popularity 
which,  sooner  or  later,  will  not  fail  to  accomplish  noble  ends  by  noble 
means."  He  felt  the  truth  and  force  of  the  sentiments  of  the  great 
Roman  magistrate :  "  Ego  hoc  animo  semper  fin  tU  invidiam  virtttte  /  ',  v.  ^ 
partam — gloriam  nan  invidiam  putorem" 

Sir,  he  was  honored  and  beloved  for  his  intellectual  excellence,  and 
for  the  best  impulses  of  a  pure  and  noble  nature.  He  has  left  an  ex- 
ample  which,  I  trust,  will  find  many  imitators  among  the  young  men 
of  the  profession.  After  a  long  sickness,  the  command  of  Hearen  was 
heard :  "  Set  thy  house  in  order ;  thou  shalt  die,  and  not  liye."  We 
have  reason  to  believe,  Mr.  President,  that  the  voice  of  Gk>d  fell  not 
upon  heedless  ears.  We  have  reason  to  believe  and  to  rejoice,  that 
Kent  died  in  the  full  firuition  of  christian  hiik  and  hope. 

James  T.  Bbadt,  Esq.,  said : 

You  may  be  surprised,  Mr.  President,  that  I  should  rise  to  address 
this  meeting  of  my  brethren  at  so  late  an  hour  of  the  day,  and  after 
the  touching  display  that  has  been  already  made  in  doing  justice  to 
the  memory  of  the  wdrthy  man  whose  loss  we  now  deplore,  and 
whose  virtues  we  commemorate.  He  has  been  spoken  of  in  fitting 
terms  of  eulogy  by  his  opponents,  his  associates,  his  intimate  friends ; 
by  the  young  with  reverence,  by  the  old  with  grief — and,  of  these 
latter,  by  one  who  comes  among  us  almost  from  a  past  generation,* 
in  the  full  fruition  of  the  honors  he  so  deservedly  wears.  We  hear 
his  welcome  voice  procluming,  in  words  of  truth,  the  great  merit  that 
belonged  to  the  deceased,  and  the  solemn  duty  we  owe  his  memory. 

This,  sir,  would  be  enough  for  any  man  in  any  period  of  the  world's 
history.  It  would  have  been  an  adequate  tribute,  if  offered  in  behalf 
of  that  great  orator  who  flourished  in  the  palmiest  days  of  Borne,  and 
to  whom  our  friend,  Mr.  Maxwell,  referred,  when  he  quoted  to  our 
delighted  ears  a  beautiful  passage  in  that  grand  old  tongue  which,  it 
would  seem,  no  worldly  change  can  eradicate,  no  lapse  of  time  efface, 

I  am  compelled  to  say,  that  I  feel  reluctant  to  disturb  the  harmony 
of  these  proceedings,  by  the  unconsidered  phrases  which  I  must  employ 
at  this  time.  In  endeavoring  to  express  myself  as  I  should  wish,  I 
feel  not  less  hopeless  than  did  poor  Ruth,  when  she  "  stood  amidst  the 
alien  com."  There  is,  in  truth,  no  gleaning  to  be  done  here.  All 
that  I  can  attempt,  is  to  take  the  thoughts  and  words  that  lie  scat- 

*  Hon.  Hugh  Maxwell. 
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tered  in  mj  intellect,  or  rise  unbidden  to  my  tongue^  and  lay  them  as 
a  heartfelt  offering,  and  with  all  sincerity,  on  the  graye  of  my  departed 
friend.  His  exquisite  taste,  his  matured  judgment^  would  enable  him, 
were  he  here,  to  estimate  their  truthfulness,  and  to  say  whether  there 
was  any  beauty  in  the  sentiments  they  expressed.     He  might  exclaim : 

"  We  perish  as  the  flowers  do, 
And  breathe  away 
Our  lives  upon  the  passing  wind. 
Eren  as  they  !*' 

When  I  was  engaged,  while  yet  a  boy,  in  the  study  of  the  law,  it 
was  one  of  my  pleasures  to  attend  before  the  good  and  ^fted  Rtker, 
in  the  criminal  court,  where  he  presided  with  so  much  dignity,  and 
which  ho  quitted  amid  the  regrets  of  all  who  had  experienced  his 
amenity,  or  knew  his  love  of  truth  and  right  Our  good  friend,  Mr. 
Maxwell,  in  speaking  of  those  of  our  brethren  who  haye  gone  before 
US,  reminds  me,  that  in  those  days  when  he  was  so  desenredly  emi- 
nent, there  were,  among  the  men  who  appeared  in  the  same  tribunal, 
the  lamented  Graham,  the  warm-hearted  Blunt,  the  eloquent  Hoffman, 
and  many  more  whom  it  is  needless  to  recall — all  gone,  but  still  re- 
membered for  their  genius,  their  acquirements,  and  their  yirtues. 

Fortunately  or  unfortunately,  there  was  then  a  throb  of  hope  in  my 
breast,  that  the  time  would  come,  when  eyen  so  great  and  solemn  a 
responsibility  as  that  of  defending  a  man  whose  life  was  in  jeopardy, 
should  deyolye  upon  vie.  The  time  at  length  arriyed.  It  so  hap- 
pened that  a  poor  Irishman  was  charged  with  the  crime  of  murder. 
He  was  an  humble  person,  with  few  friends  and  no  money.  Of  his 
friends,  the  fondest,  most  deyoted  and  perseyering,  was  a  true-souled 
little  woman,  bom  like  her  husband,  and  my  own  ancestors,  in  that 
beautiful  country,  on  whose  bosom  so  many  generations  of  noble  beings 
haye  laid  themselyes  down  in  the  last  repose.  She  sought  my  aid  in 
the  hour  of  peril  to  him  she  loyed,  and  I  could  not  refuse  it  None 
of  my  profession  would.  But  it  was  with  fear  and  trembling  that  I 
undertook  the  duty.  If  I  had  known  the  future  terrors  it  was  to 
bring  upon  my  heart  and  brain,  I  would  haye  faltered  long  ere  I  en- 
gaged in  the  cause.  If  ambition  alone  had  impelled  me  to  the  under- 
taking, I  would  haye  dashed  that  impulse  upon  the  ground  and  smiled 
upon  the  fragments  of  its  ruins. 

Without  considering  at  large  how  the  fortunate  result  in  that  case 
was  accomplished,  I  may  say  that,  in  purely  legal  contemplation,  the 
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act  proyed  was  in  anj  of  its  aspects  a  clear  case  of  murder.  It  had 
not  that  awful  feature,  however,  in  its  morcil  bearings,  and  my  aim 
was,  of  course,  to  present^  with  whatever  slender  experience  I  pos- 
sessed, all  the  extenuating  circumstances  that  could  be  urged  in  behalf 
of  the  unhappy  prisoner.  I  remember,  with  painful  distinctness,  that 
on  the  eve  of  the  trial,  I  walked  homeward  with  the  clerk  of  the  courts 
and  the  then  vigorous  and  effective  district  attorney,  who  informed 
me  that  the  guilt  of  tlie  accused  was  so  flagrant,  that  it  would  be  his 
solemn  duty  to  make  all  legitimate  efforts  to  secure  his  conviction. 
I  leave  my  impressions,  imder  the  circumstances,  to  be  estimated  by 
those  who  have  over  incurred  an  equal  responsibility.  Had  I  been 
obliged  to  undertake  this  defense  where  I  should  not  have  received 
that  kindness  that  was  so  delicately  and  so  thoughtfully  extended  to 
me  in  that  court,  I  know  not  what  the  result  would  have  been  to  mo 
personally.  If  there  be  any  thing  in  this  life  dreadful  to  contemplate, 
it  is  the  annihilation  of  the  fondest  hopes  we  hug  to  our  bosom — the 
destruction  of  the  means  by  which  we  strive  to  attain  even  temporary 
distinction,  and  the  laceration  of  the  heart,  by  which  great  disappoint- 
ments, affecting  our  destiny  or  prospects,  are  sure  to  be  attended. 
The  trial  proceeded,  and,  in  its  progress,  it  would  seem  that  the  jury 
were  influenced,  insensibly,  by  the  exercise  of  that  kindly  nature 
which,  radiating  its  benignity  on  me,  and  then  bestowing  its  beam  and 
its  fructifying  influence  on  the  jurors,  disposed  their  minds  in  his 
behal£  The  judge  charged,  and  charged  in  a  kindly  spirit,  but  omit- 
ting no  part  of  the  duty  exacted  by  the  law,  of  which  he  was  the  ex- 
ponent.  The  man  was  not  convicted  of  murder,  but  of  manslaughter. 
I  can  see  the  jury  now,  in  that  room  of  the  City  Hall — one  of  the 
apartments  now  occupied  by  that  court  over  which  my  friend.  Judge 
Daly,  presides — I  can  see  in  that  dimly-lighted  chamber  the  prisoner, 
his  frame  heaving  with  convulsive  sobs,  and  the  handkerchief  in  which 
he  buried  his  &ce,  saturated  with  the  perspiration  that  streamed  forth 
in  his  agony.  I  can  see,  as  they  entered,  the  foreman,  as  he  delivered 
the  verdict  that  restored  the  trembling  criminal  to  life  and  hope,  and 
the  mild  and  approving  look  of  the  judge,  as  that  verdict  was  an- 
nounced. Above  all,  I  can  never  forget  the  speechless  joy  of  my 
client,  and  the  features  of  his  poor  wife,  imbued  with  the  tenderness 
and  fervor  that  inspires  the  humblest  peasant  girl  that  treads  the  green 
sur&ce  of  the  old  land — never  shall  I  forget  her,  as  she  fell  on  her 
knees,  and  with  clasped  hands,  and  in  a  voice  choking  with  emotion, 
breathed  in  low  tones  a  prayer  for  the  eternal  preservation  of  him 
whose  departure  you  are  here  to  mourn. 

Vol.  XXXIV.  42 
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We  arc  told  tbat  the  ocean,  being  in  absolute  repose,  if  a  pebble 
were  dropped  in  its  center,  it  is  possible  that  the  whole  deep  would 
be  affected,  and  that  the  ripple  thus  created  would  reach  the  remotest 
shore.  It  is  even  supposed,  by  some,  that  in  the  transmission  of  a 
message  oyer  the  electric  wire,  each  particle  of  the  metal,  from  end 
to  end,  is  moved  while  the  current  is  being  sent  forward.  Nay, 
whether  it  be  an  effort  of  profound  reasoning  or  of  strong  imagination, 
we  have  been  assured  that  everj  word  we  utter  so  agitates  all  space, 
as  to  exercise  an  endless  influence  over  the  affairs  of  the  world,  and 
to  be  felt  in  some  way  throughout  the  universe.  Imagination  need 
not  carry  us  so  fiir  to  afford  an  assurance  that  the  prayer  of  that  poor 
woman,  in  that  moment  of  heartfelt  supplication  and  blessing,  is  even 
now  pleading  in  behalf  of  our  friend  for  the  enjoyment  of  the  infinite 
pleasures  which  crown  a  good  life. 

My  poor  client  was  sent  to  the  state  prison  for  a  long  term  of  years. 
His  wife  almost  daily  presented  herself  in  my  office  to  leam  from  me 
what  could  be  done  to  effect  his  deliverance  by  a  pardon.  The  time 
at  last  came  when  Judge  Kent  benevolently  interfered,  and  the  man 
was  set  free. 

There  came  a  bright,  sparkling,  Christmas  day — and  on  its  glorious 
morning  that  poor  couple,  with  joyful  and  grateful  hearts,  wended  their 
way  to  St  Patrick's  cathedral,  and  there,  kneeling  side  by  side,  and 
joining  in  the  solemn  rites  of  that  old  &ith,  made  dear  to  me  by  so 
many  sacred  memories — the  frdth  in  which  I  live,  and  in  which  I 
mean  to  die — repeated,  with  gratitude,  with  piety,  with  fervor,  the 
prayer  she  had  before  uttered,  from  the  depths  of  her  pure  and  elo* 
quent  heart. 

The  characteristics  of  Judge  Kent  have  been  described  to-day. 
May  I  recur  to  the  subject  ?  A  prominent  and  striking  feature  in  his 
intellectual  organization,  considered  in  reference  to  the  ordinary  de- 
mands of  our  profession,  without  confining  myself  to  any  particular 
department  of  it^  was  his  gentleness  of  character.  I  do  not  mean  that 
his  mind  had  not  intrinsically  a  power  to  develope  all  its  energies,  and 
to  attain  success^  but  it  partook  of  all  his  nature.  It  was  retreating, 
rarely  satisfied  with  itself,  not  endowed  with  that  confidence  which  we 
know  is  so  useful  to  the  advocate.  He  dreaded  rude  collision  of 
thought — not  that  he  was  afraid  of  any  thing  that  might  be  said  of 
him,  but  that  he  shrank  from  those  assaults  which  men  of  hardier  na- 
tures are  accustomed  to  receive  with  coolness,  repel  with  vigor,  or 
treat  with  indifference. 

I  remember  a  case,  when  the  community  were  in  a  state  of  fero- 
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cious  excitement)  clamoring  for  the  life  of  an  unfortunate  man,  whom 
I  believed  then  to  be,  and  still  believe  to  have  been,  an  innocent  one ; 
but  who  was  sacrificed,  in  my  judgment,  to  the  blood-thirsty  passions 
that  sometimes  sway  the  public  mind.  Judge  Kent  presided  at  his 
trial,  and,  on  review,  all  his  rulings  were  sustained.  It  occurred, 
however,  to  some  gentlemen  of  the  Bar,  that  one  step  might  have 
been  sanctioned  in  behalf  of  the  accused,  without  any  violation  of  the 
strictest  legal  requirement  That  step  was  not  allowed,  and  the  com- 
munity was  loud  in  its  approval  of  the  refusal ;  and  we,  who  differed 
from  the  pubhc,  took  the  liberty  of  expressing  our  dissent  At  a 
public  meeting  of  some  members  of  the  Bar,  I  took  occasion  to  ex- 
press my  opinion  to  that  effect ;  though,  in  my  allusions  to  the  judi- 
cial action  of  the  deceased,  I  did  not  fail  to  speak  of  him  with  that 
respect  which  his  high  character,  his  position,  and  his  learning,  com- 
manded. 

Now,  this  sensitiveness  to  censure,  allied  with  courage,  exhibited 
itself  in  Judge  Kent.  The  next  time  we  met  he  called  me  to  him, 
and  addressed  me  in  a  tone  and  manner  that  I  shall  never  cease  to  re* 
member,  and  in  terms  that  it  would  be  ill-timed  and  indecorous,  per- 
haps, for  me  to  mention  ;  but  his  words  impressed  me  with  the  con- 
viction that  he  had  a  yet  nobler  character  than  even,  with  my  high 
regard  for  him,  I  had  before  ascribed  to  him.  In  all  my  future  inter- 
course with  him,  from  that  moment,  I  could  see  that  if  his  bearing  had 
changed  to  me,  it  was  only  to  become  more  friendly,  and  seemed  to 
manifest  still  more  the  feminine  grace  and  gentleness  which  so  largely 
entered  into  his  nature — the  natural  attendant  of  his  soft  tones,  and 
kind  manner,  his  quiet  speech,  and  thought,  and  feeling. 

By  some  of  the  gentlemen  who  have  already  spoken,  we  have  been 
informed  as  to  his  state  of  mind  when  he  felt  that  the  hand  of  death 
was  upon  him,  and  I  am  happy  to  hear  that  he  was  well  prepared  to 
take  his  leave  of  earth,  and  descend  to  that  grave  toward  which  we 
are  all  hastening.  I  do  not  regard  the  mere  circumstance  of  physical 
death  with  any  poignant  emotion  of  grief  or  sorrow ;  but  I  do  con- 
template with  awe  the  destruction  of  an  intellect  I  can  never  bear 
to  think,  that  when  the  body  returns  to  dust,  the  mind  which  ani- 
mated, vivified  and  controlled  it,  is  forever  lost.  I  say,  with  a  great 
writer — 

"  Shall  that  alone  which  thinks 
Be,  like  the  sword,  coDsumed  before  the  sheath, 
^7  sightless  lightning  1" 
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I  think  the  great  dramatist  made  no  greater  failure  than  in  his  scene 
where  he  represents  Hamlet  holding  in  his  hand  the  skull  of  the  poor 
jester.  It  was  an  occasion  which  should  have  been  surrounded  with 
intense  feeling,  and  made  eloquent  with  profound  and  elevating 
thought  Shakspeare  must  here  defer  to  Byron,  whoso  memorable 
}inj8s  jon  may  not  regret  to  hear : 

"  Look  on  its  broken  arch,  its  ruined  wall, 
Jts  chamber  desolate,  and  portals  foul ; 
Yet  this  was  once  ambition's  airy  hall — 
The  dome  of  thought — the  palace  of  the  soul. 
Behold,  through  each  lack-lustre  eyeless  hole, 
The  gay  recess  of  wisdom  and  of  wit, 
And  passion's  host,  that  never  brooked  control ; 
Can  all  saint,  sage,  or  sophist,  ever  writ. 
People  this  lonely  tower — this  tenement  refit  1 
Well  did'st  thou  speak,  Athena's  wisest  son : 
'  All  that  we  know  is,  nothing  can  be  known.' " 

We  do  not  believe  that  this  intellect  perishes,  though  the  frame 
may  decay  and  dissolve  into  its  elements.  We  hold  ourselves  to  be 
dignified,  as  we  are  enlightened  and  sustained,  by  that  faith  to  which 
the  older  gentlemen  who  addressed  this  meeting  might  more  properly 
refer.  We  believe  in  the  sweet  assurance  and  the  promise  so  sweetly 
expressed  by  that  other  great  poet,  Whittier,  of  whom  our  country 
may  so  justly  boast : 

"  And  Thou,  oh,  most  compassionate ! 
Who  didst  stoop  to  our  estate, 
IMnklng  of  the  cup  we  drain, 
Treading  in  onr  path  of  pain. 

Throngh  the  doubt  and  mystery, 
Give  us  but  thy  steps  to  see. 
And  the  grace  to  draw  from  thence 
Larger  hope  and  confidence. 

Show  thy  vacant  tomb,  and  let 
As  of  old,  the  angels  sit 
Whispering  by  its  open  door, 
Fear  not !  for  Hb  has  gone  before." 
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Mr.  Wk.  Gubtis  Notes  said : 

Mr.  Chairman :  It  is  impossible  to  ayoid,  on  such  an  occasion  as 
this,  some  repetition,  and  it  is  to  be  hoped  that  anj  error  of  that  sort 
may  be  excused. 

In  1822,  an  obsure  law  student,  living  in  a  country  town,  presented 
to  the  great  Master  of  Equity  Jurisprudence,  in  this  country,  an  order 
for  the  purpose  of  obtaining  his  fiat,  so  that  it  might  be  entered  by 
the  register.  He  approached  him  with  awe  and  diffidence.  The  or- 
der was  perused,  the  magic  words  written  on  the  back,  and  kindly  he 
was  told,  "  Young  man,  now  take  that  to  brother  Moss."  There  was 
something  so  familiar  in  the  manner  and  mode  of  the  address,  that  it 
led  to  conversation,  and  was  followed,  on  his  part,  by  words  of  en- 
couragement and  kindness,  which  left  an  impression  and  produced 
an  effect  that  never  can  be  forgotten.  He  was  at  that  time  sitting  in 
a  small  rear  room,  in  hk  dwelling  in  Columbia  street,  in  Albany,  hia 
table  loaded  with  books  and  papers,  the  walls  covered  with  books; 
and  it  was  there,  undoubtedly,  that  the  great  legal  opinions  which 
have  furnished  guides  for  you,  and  for  the  judiciary  generally,  ever 
since  that  period,  were  prepared  and  sent  forth  to  the  world. 

At  the  same  time,  there  was  another  law  student — distinguished — 
a  son  of  the  chancellor  of  the  state  of  New  York,  studying  law  in  a 
town  adjoining  that  already  referred  to ;  sitting  every  day  at  the  feet 
of  one  of  the  wisest  men  I  have  ever  known,  the  greatest  common 
lawyer  of  his  day — a  man  to  whom  "wisdom,  at  one  entrance,  was 
quite  shut  out" — and  whose  teachings  were  sought  by  others,  like 
this  young  law  student,  anxious  to  drink  in  the  words  of  wisdom  and 
learning  from  his  lips. 

We  know  very  little  of  the  student  life  of  the  one  last  referred  to ; 
but  we  do  know  that  he  led  afterward  a  life  of  purity,  of  high  profes- 
sional attainment,  of  unaffected  and  unobtrusive  piety ;  that  he  be- 
came a  distinguished  judge ;  that  he  received  and  laid  down  academic 
honors  and  professorial  places ;  and  that,  at  last,  he  closed  his  career 
by  a  christian's  death. 

These  two  students  followed  different  paths— one  sought  the  inte- 
rior of  the  state,  the  other  its  commercial  metropolis.  They  met  for 
the  first  time,  at  the  first  young  men's  political  convention  ever  held, 
I  believe,  in  the  state  of  New  York,  in  the  year  1828 ;  and  he  who 
presided  over  that  body,  twelve  years  afterward,  when  governor  of 
the  state  (now,  as  is  generally  imderstood,  to  be  the  premier  of  this 
country,  and  who  is  to  be  "the  pOot  to  weather  the  storm"  to  which 
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allusion  has  been  made,  and  I  trust  successfully,)  conferred  upon  one 
of  them  the  office  of  circuit  judge  of  the  first  circuit  of  the  state  of 
New  York.  That  judge  was  William  Kent,  whose  memory  we  have 
now  met  to  honor.  A  friendship  then  commenced  between  these 
young  men  (for  they  were  still  young  men)  which  has  lasted  until  it 
has  been  unfortunately  severed  by  death. 

It  is  not  necessary  to  speak  here,  and  in  this  presence,  particularly 
of  the  life  of  one  so  well  known  and  so  universally  esteemed  in  this 
community.  His  large  learning,  his  professional  industry,  the  unspot- 
ted integrity  which  distinguished  him  in  all  he  did,  in  public  and  pri- 
vate, his  social  worth,  his  legal  qualifications,  have  all  been  adverted 
to  in  terms  of  proper  commendation. 

It  may  be  allowed  to  speak  of  his  professional  integrity  here,  with 
a  view  to  its  practical  uses  and  the  benefit  of  his  example,  more  in 
detail'  He  seems  to  have  ^hioned  his  life,  in  that  respect,  upon  the 
the  model  given  by  the  good  Bishop  Saundeson,  in  his  advice  to 
pleaders : 

"  Not  to  think,  because  he  has  the  liberty  of  the  court,  and  perhaps  the 
linTor  of  the  Judge,  and  that,  therefore,  his  toogne  is  his  own,  and  he  may 
speak  his  pleasnre  to  the  prejudice  of  the  adversary's  person  or  cause ;  and 
not  to  seek  prepoeteronsly  to  win  the  name  of  a  good  lawyer  hy  wresting  and 
penrerting  good  laws ;  or,  the  opinion  of  the  best  connseilor,  by  giving  the 
worst  and  the  shrewdest  counsel ;  and  not  to  count  it,  as  Protagorss  did,  the 
glory  of  his  profession,  by  subtlety  of  wit,  and  Tolubility  of  tongue,  to  make 
the  worst  cause  the  better ;  but  like  a  good  man,  as  well  as  a  good  orator,  to 
use  the  power  of  his  tongue  to  shame  wit  and  impudence,  and  protect  inno- 
cency ;  to  crush  oppressors  and  succor  the  afflicted ;  to  advance  Justice  and 
equity,  and  to  help  them  to  right  that  suffer  wrong ;  and  to  let  it  be  as  a 
ruled  case  to  him,  in  all  his  pleadings,  not  to  speak  in  any  cause  to  wrest 
Judgment." 

A  careful  observation  of  his  life  for  more  than  thirty  years  (a  truth 
which  my  brethren  will  attest),  authorizes  the  remark  that,  in  no  case, 
did  he  go  beyond  or  &11  short  of  these  principles.  His  mental  quali- 
fications, so  far  as  his  professional  course  was  concerned,  are  evident 
from  what  has  been  already  said.  He  was  too  gentle  in  his  feelings 
and  sympathies,  for  the  rough  and  harsh  methods  of  trial  by  jury. 
He  had  a  great  distaste  for  efforts  of  that  description,  and  never  sought, 
but  rather  declined  them.  But  in  the  argument  of  cases  at  bar,  in  tho 
discussion  of  strict  legal  questions,  no  man  was  more  thorough,  none 
more  honest,  none  more  sound  and  logical,  than  he. 

Allusion  is  undoubtedly  allowable  to  some  of  the  extraordinary 
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cases  in  which  he  was  engaged.  Thej  have  ahready  been  mentioned ; 
but  a  participator  in  some  of  them  may  be  allowed  to  speak  of  him  in 
reference  to  them.  He  was  engaged,  in  1840,  in  an  argument  before 
the  court  of  errors,  then  consisting  of  the  lieutenant  governor,  the 
senate  and  the  chancellor,  of  the  cause  involving  the  constitutionality 
of  the  general  banking  law.  He  had  for  his  associates  and  antagonists 
such  men  as  Ogden,  and  Spencer,  and  Sandford,  all  of  whom  have 
gone  down  to  the  grave  covered  with  professional  honors — and  in 
the  discussion  of  the  important  questions  in  that  case,  upon  which,  so 
far  as  he  was  concerned,  the  existence  of  the  Bank  of  Commerce  de- 
pended, and  the  continuance  of  the  best  banking  system  this  state  has 
ever  known,  depended — in  the  discussion  of  these  questions,  he  was 
fully  equal  to  any  who  were  engaged  in  the  case.  A  reflection  was 
produced  by  that  argument^  which  may  have  arisen  in  the  minds  of 
some  of  his  brethren  here  assembled.  He  said  every  thing  bq  pleas- 
antly, so  gently,  with  so  little  effort,  that  he  seemed  to  ^ve  scarcely 
any  evidence  of  the  power  he  possessed,  and  of  the  industry  he  had 
employed  in  making  himself  master  of  the  subject.  He  never  ap- 
peared  to  put  forward  his  whole  strength ;  there  seemed  to  be  always 
behind  a  reserved  power,  which  he  could  command  at  any  time,  but 
which  he  did  not  think  it  necessary  to  bring  forward.  It  was  obvious, 
too,  that  he  made  no  parade  or  pretense  of  learning.  Every  thing 
flowed  naturally.  A  beautiful  allusion  took  its  proper  place  without 
effort.  Nothing  was  strained,  nothing  forced — all  was  natural ;  show- 
ing that  what  he  had  acquired  had  become  a  part  of  himself;  was  a 
portion  of  the  man,  and  had  been  incorporated  thoroughly  into  his 
mental  constitution. 

At  a  later  period  of  his  life,  and  just  four  years  before  the  day  on 
which  his  death  was  announced,  he  commenced  in  the  court  of  appeals, 
with  others,  the  argument  of  what  has  been  mentioned  as  the  "  MilUon 
Trust  Case."  There  he  had  associates  and  antagonists  with  whom,  if 
he  was  unsuccessful  in  presenting  his  views  of  the  case,  or  inferior  in 
power  or  learning,  the  contrast  would  have  been  most  unfortunate. 
Of  the  dead,  he  was  associated  with  Mr.  Butler ;  and  of  the  dead, 
among  his  antagonists,  Mr.  Hill  and  Mr.  Beardsley — all  honored 
names  in  our  garner  of  legal  worthies — were  ready  to  watch,  and  to 
expose  any  thing  omitted,  or  improperly  urged.  By  an  arrangement 
between  the  counsel  engaged  in  that  cause,  a  particular  department 
of  it  had  been  assigned  to  him  in  the  court  below,  and  was,  with  a 
confidence  that  had  no  doubt,  again  intrusted  to  him  in  the  court  of 
appeals.    He  presneted  it^  during  an  argument  of  two  days,  occupying 
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some  twelve  hoars  in  the  whole,  in  the  most  forcible,  in  the  clearest, 
and  in  the  most  satisfiatctory  light.  It  was  the  mercantile  part  of  the 
case,  the  integrity  of  the  accounts,  some  questions  of  usury,  the  nature 
of  the  relations  between  this  country  and  England,  in  regard  to  ex- 
change, and  the  financial  rules  which  regulate  dealings  in  exchange — 
the  whole  question  of  commercial  accounts  and  mercantile  usage  :  and 
he  presented  erery  thing  regarding  them  with  a  fullness  of  knowledge, 
not  only  of  mercantile  and  general  law,  but  of  the  financial  history  of 
the  time,  in  such  a  manner  that  it  left  none  of  ns  the  slightest  doubt 
of  the  success  of  the  cause  in  that  particular. 

He  was  subsequently  engaged,  as  I  believe  has  been  already  men- 
tioned, in  what  is  known  as  the  Barthrop  Will  Case.  Having  been 
present  when  he  made  a  portion  of  his  argument,  and  having  gone 
over  the  same  ground  as  his  substitute  in  the  case,  after  his  health 
fiiiled  him,  I  may  be  permitted  to  say  that  there  the  reputation  ac- 
quired by  him  Was  not  only  not  lessened,  but  increased.  It  involved 
the  entire  doctrine  of  charitable  uses,  an  inquiry  into  the  civil  and 
^clesiastical  law,  as  well  as  the  common  and  statute  law  of  England 
and  of  this  state ;  and  he  made  himself  master  of  the  subject.  Happy 
will  he  be  who  represents  the  same  interest,  when  the  next  discussion 
shall  take  place,  if  he  can  approach  to  the  power  and  success  of  the  ar- 
gument which  William  Kent  presented  when  the  cause  was  in  his  hands. 

And  now,  Mr.  President,  nothing  is  left  us  but  the  melancholy  duty 
of  paying  our  tribute  of  respect  to  the  memory  of  a  good  and  great 
man.  He  has  suffered  in  contrast  with  his  father,  having,  as  has  been 
said,  had  the  misforttme  (and  in  some  respects  it  is  a  misfortune)  of 
''inheriting  a  great  name."  Doubtless,  it  has  its  advantages — the 
advantages  of  early  association — of  imbibing,  from  such  a  father,  day 
by  day,  and  week  by  week,  almost  insensibly,  the  knowledge  which  he 
possesses,  and  which  he  willingly  pours  forth  for  the  benefit  of  his  son. 
But  it  has  also  its  disadvantages.  If  he  had  been  the  son  of  one  less 
distinguished  he  would,  doubtless,  have  shone  with  a  greater  lustre. 

It  has  been  said,  in  reference  to  meetings  of  this  description,  that 
they  are  almost  entirely  eulogistic.  In  some  sense  the  remark  is  a 
true  one;  but  it  would  be  difficult,  if  not  impossible,  to  select  the 
person  who,  in  reference  to  him  whom  we  now  mourn,  would  suggest 
any  fault  in  his  character,  except  that  which  is  common  to  every  one, 
as  a  portion  of  the  lot  of  his  humanity. 

Happy  should  we  all  be  that  he  was  one  of  our  number — happy 
may  any  Bar  be,  that  has  among  its  members  such  a  man  as  Will- 
lAK  EjbntI 
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Ex-Becorder  Txllotj  said: 

May  I  add  a  few  words  to  the  memoiy  of  this  ezcelleiit  maa  ?  I 
knew  him  for  manv  jears.  I  held  for  him  sentiments  of  respect  and 
admiration.  All  that  has  heen,  on  this  occasion,  said  of  him,  is  tma. 
He  was,  really,  a  gentleman  of  many  virtues,  of  extensive  learnings 
of  extraordinary  abilities.  Yet  in  the  picture  of  his  character,  which 
has  been  so  eloquently  presented,  all  its  hues  and  blendings  may  not 
have  been  fuUy  delineated. 

His  qualities  of  mind,  of  thought^  of  feeling,  of  judgment ;  his  re- 
fined delicacy  and  sensibility ;  his  modesty ;  his  good  sense,  and  his 
devotion  to  truth  and  fidelity,  shone  forth  in  his  conduct  and  his  ac- 
tions. While  his  talents,  his  industry  and  erudition,  produced  admi- 
ration— his  kindness  of  heart,  his  gentleness,  his  benevolence  of 
disposition,  and  his  unvarying  and  graceful  a£fabiHt^,  secured  to  him 
esteem  and  affection. 

Many  years  ago,  when  he  was  circuit  judge,  I  was  officially  associ- 
ated with  him,  in  the  court  of  oyer  and  terminer.  The  profound 
learning  in  criminal  law  which  he  then  displayed,  the  ready  prompt- 
ness with  which  he  applied  legal  principles  and  decided  important 
questions,  and  his  easy  reference  to  authorities,  manifested,  as  it  seem- 
ed to  me,  a  rare  accuracy  of  memory  and  judgment  But,  more  than 
these,  the  candor,  compassion  and  impartiality,  the  dignity  and  the 
uniform  suavity  with  which  he  presided,  compelled  respect  and  at- 
tachment. Even  the  condemned  were  disarmed  of  aU  sense  of  injus- 
tice by  his  gentleness  and  kindness. 

It  is  said  that  the  education  of  Judge  Kent,  his  training,  and  the 
good  influences  which  were  around  him,  essentially  contributed  to 
form  his  character.  So  far  as  this  is  applicable  to  his  mental  acquisi- 
tions, his  habits,  his  professional  pursuits,  and  the  direction  of  his  lit- 
erary tastes,  it,  no  doubt,  is  true;  but  his  amiable  disposition,  his 
affability,  his  gentleness  and  pure  impulses,  were  gifts  of  nature  which 
no  art  could  create,  no  training  could  bestow.  From  these  flowed 
the  grace  and  beauty  of  his  manner ;  £rom  these,  his  power  over  the 
hearts  of  others. 

It  is  related  of  Fetrarco,  that,  upon  the  trial  of  a  case,  he  was  sum- 
moned as  a  witness,  and  afler  the  examination  of  the  other  witnesses 
he  was  called,  and  that  on  his  offering  to  be  sworn,  the  magistrate 
shut  the  book,  and  said,  "No,  Petrarco,  your  word  is  sufficient." 
However  questiojiable  may  have  been  the  legality  of  the  act,  this 
public  homage  to  that  distinguished  man  was  a  high  honor.  Ages 
have  passed,  and  yet  the  record  of  it  remains ;  generations  have  read 
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it ;  ages  and  &ture  generations  will  come,  and  still  the  record  will  be 
read,  and  the  great  virtue  of  tnith  will,  for  all  time,  be  known  as  one 
of  those  of  which  that  fascinating  poet  and  scholar  was  possessed. 
And  this  high  qualitj  belonged  also  to  Judge  Kent :  he  was  its  yo- 
taiy,  its  worshipper,  its  practiser ;  he  was  tenacious  in  his  strict  ad- 
herence to  it)  in  spirit  as  well  as  letter,  and  therefore  was  candid  in  all 
his  statements :  no  suppression  of  a  fact,  no  equivocation,  no  vague, 
ambiguous  statements,  would  be  tolerated  b j  liim ;  the  truth  he  re* 
garded  as  the  basis  of  honor. 

Judge  Kent,  in  his  friendships,  was  fervent,  constant  and  un  (alter- 
ing,  as  is  verified  bj  all  those  who  stood  in  that  relationship  to  him. 
On  an  occasion  similar  to  this,  (the  decease  of  his  friend,  Judge  Ed- 
wards,) in  this  same  room,  he  pronounced  a  eulogj  to  the  memory  of 
the  deceased,  eminently  impressive  and  eloquent — long  remembered 
for  its  elegance  and  its  taste,  and  for  the  deep  and  exquisite  feeling 
which  he  then  manifested. 

Again :  Judge  Kent  was  not  only  eminent  as  an  advocate,  but  as 
chamber  counseL  And  herein  he  was  not  only  a  legal  adviser,  but 
also  a  pacificator.  Not  only  did  he  place  before  his  client  a  legal  view 
and  exposition  of  his  rights  and  remedies,  but  presented  to  him  also  a 
statement  of  the  consequences  of  litigation,  whether  successful  or  un- 
successful, and  candidly  advised  him  what  was  best  for  his  interests, 
his  comfort,  or  his  reputation :  his  advice  was  that  of  a  kind  friend,  as 
well  as  counseL 

He  was  opulent  in  all  that  is  opulent.  He  was  wealthy  in  mental 
acquisition,  in  a  vast  store  of  learning,  in  a  multitude  of  happy  recol- 
lections, and  in  the  respect,  friendship  and  attachment  of  the  good, 
the  virtuous  and  the  talented.  He  was  pure  in  mind,  in  thought^  in 
impulse.  His  was  an  uncommon  union  of  great  virtues  and  great 
abilities.  His  life  is  now  a  vision  of  the  past — but  one  which  pre- 
sents a  beautiful  and  interesting  episode  in  human  history 
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ABSENT  DEFENDANTS. 

1.  The  statutory  proceedingB  for  ao- 
qoiring  jurisdictton  of  absent  de- 
fendants must  be  strictly  complied 
with,  in  order  to  give  the  court  Ju- 
risdiction.   Cook  ▼.  Faarent         95 

2.  The  jurisdiction  is  stricUy  statutory, 
and  can  only  be  acquired  in  the 
mode  prescribed  by  the  statute.     %b 

8.  Where  an  infant  defendant,  at  the 
time  of  the  commencement  of  an  ac- 
tion for  partition,  resided  in  the  state 
of  California,  and  an  order  for  the  ser- 
Yice  of  the  summons  upon  her,  by 
publishins  the  same,  was  granted, 
upon  an  afiSdavit  which  did  not  show 
that  the  residence  of  the  infant  was 
unknown  to  the  plaintiff,  and  could 
not  with  reasonable  diligence  be  as- 
certained *,  it  was  hM  that  the  infant 
defendant  was  not  properly  served 
with  process,  so  as  to  give  a  good  ti- 
tle to  a  purchaser  at  a  sale  under  the 
judgment  or  decree  of  partition,   ib 


ACTION. 

1.  A  judgment  creditor  is  not  obliged 
to  wait  until  the  expiration  of  the 
sixty  days  within  which  an  execu- 
tion must  be  returned,  before  com- 
mencing an  action  to  set  aside  an 
assignment,  executed  by  the  Judg- 
ment debtor.  He  may  commence 
such  action  as  soon  as  the  execution 
issued  upon  his  judgment  has  been 
actually  retunud,  Knauth  v.  Bm- 
^9eU,  81 


2.  Such  an  action  is  brought  in  time, 
if  commenced  while  the  assignee 
has  yet  in  his  hands,  unappropri- 
ated, moneys  belonging  to  the  trust, 
which  it  is  the  object  of  the  action 
to  reach.  ^ 

See  AsBXOKicBNT,  2,  8,  9. 
Bankbuptct. 

Dbbtob  ahd  Cbbditob,  6, 6. 
Pbwb. 
Tazbs  ahd  Absebskbhtb. 


ADVERSE  POSSESSION. 

1.  A  tenant  cannot,  while  occupying 
and  enjoying  the  premises  under  bis 
lease,  origincUe  a  possession  hostile 
or  adverse  to  his  landlord.  Nor  can 
he,  during  the  same  period,  eoniiji- 
ue  an  adverse  possession  previously 
conmienced.  Comiiig  and  ITtn*- 
loto  V.  Troy  Iron  and  Ifa/U  Factory ^ 

486 

2.  By  taking  a  lease  ftt>m  the  landlord, 
and  holding  under  it,  he  acknowl- 
edges the  landlord's  title,  and  right 
to  convey,  and  will  be  deemed  to 
have  waived  any  previous  and  im- 
perfect rights  which  he  has  already 
acquired,  under  a  prior,  incipient 
adverse  possession.  i^ 

8.  It  is  erroneous  to  charge,  in  an 
action  of  ejectment,  that  an  ad- 
verse possession  by  the  defendant 
of  the  land  on  and  adjacent  to  the 
bank  of  a  stream  of  water,  for  a  suf- 
ficient time  to  mature  a  title,  will 
be  carried,  constructively  and  by 
operation  of  law  to  the  center  of 
the  stream,  without  any  actual  ad- 
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Terse  occupancy  of  the  land  under 
water  in  the  stream  itself.  Coming 
i  Homer  ▼.  Troy  Iron  and  Nail 
Factory,  529 

4.  Adverse  possession  should  not  be 
permitted  to  prevail,  beyond  the  lim- 
its of  the  actual  possession;  and 
such  possession  must  be  marked  by 
distinct  boundaries.  xb 

5.  To  give  it  effect,  there  must  be  ac- 
tual occupancy,  measured  by  a  dis- 
tinct, visible  and  marked,  and  not 
by  a  presumptive  or  constructive, 
possession.  ib 


AGREEMENT. 

1.  Vaixdity  and  legality. 

1.  In  February,  1858,  V.  leased  to  S. 
a  dairy  farm,  with  the  cows  and  all 
the  fixtures  and  dairy  implements 
thereon,  for  the  term  of  two  years 
from  the  15th  of  March  then  next, 
at  the  annual  rent  of  $300,  to  be 
paid  on  the  1st  of  December.  The 
lease  contained  this  clause:  "And 
it  is  further  agreed  that  the  said 
|800  shall  be  paid  by  the  party  of 
the  second  part,  as  much  earlier 
than  the  Ist  day  of  December  as 
the  products  of  said  farm  can  be 
marketed,  to  advantage.  And  it  is 
further  covenanted  and  agreed  be- 
tween the  parties  that  all  the  pro- 
duce and  products  of  the  farm  and 
cows  that  shall  be  raised  and  made 
each  year  shall  be  and  remain  to  be 
the  property  of  the  party  of  the  first 
part,  until  the  sum  of  $300,  rent  of 
each  of  said  years  above  mentioned 
shall  be  paid  and  said  repairs  of 
said  year  shall  have  been  made,  and 
until  all  the  conditions  of  this  lease, 
of  said  year,  shall  have  been  fulfill- 
ed. And  said  S.  shall  have  no  right 
to  sell  or  dispose  of  any  of  such  pro- 
ducts without  the  consent  of  said  V., 
who  shall  be  present  to  receive  the 
money,  until  the  above  rent  shall 
have  been  fully  paid  for  said  year, 
and  all  other  stipulations  and  con- 
ditions herein  contained,  fulfilled. 
Said  S.  is  to  have  the  right  to  milk 
and  butter  for  the  use  of  his  own 
family,  and  no  more,  till  said  rent 
is  paid  and  all  other  stipulations 
and  conditions  for  said  year  fulfill- 
ed." Held  that  the  expected  pro- 
ducts of  the  dairy  and  the  farm  were 


the  subjects  of  a  grant,  aa  being  po- 
tentially in  existence,  and  within 
the  power  of  the  lessee,  at  the  date 
of  the  lease ;  and  that  the  grant  to 
y.  was  absolute  and  perfect  when 
made,  vesting  the  property  in  the 
grantee  the  moment  it  should  come 
into  existence.     Van  Hoozer  v.  (7o- 

ry,  9 

2.  ffdd  also,  that  the  transfer  of  the 
products  and  crops  to  V.  was  abso- 
lute, and  attached  to  such  products 
and  crops  as  they  came  into  exist- 
ence, and  V.'s  title  could  only  be  di- 
vested by  the  payment  of  the  rent. 
That  such  transfer  gave  to  V.  tho 
right  of  immediate  possession,  not 
only  as  against  the  lessee,  but  a- 
gainst  all  claiming  through  or  under 
him.  ib 

8.  EM  further,  that  taking  the  whole 
contract  together,  it  was  evidently 
the  design  that  the  property  in  the 
produce  of  the  farm  should  be  in  V. 
and  not  in  S.,  until  the  payment  of 
the  rent ;  and  that  the  contract,  as 
thus  interpreted,  was  not  illegal  or 
unreasonable,  nor  within  the  rule 
which  prohibits  the  selling  or  mort- 
gaging of  property  not  in  existence, 
or  not  owned,  at  the  time,  by  the 
vendor  or  mortgagor.  ib 

4.  The  plaintiff  was  employed  by  G.  to 
build,  for  one  S.  a  machine  for  crush- 
ing ore;  S.  having  previously  ar- 
ranged with  D.  &  Oo.  to  pay  for  tho 
same,  and  the  plaintiff  looking  to  D. 
&,  Co.  for  payment,  and  commenc- 
ing work  upon  the  machine.  Sub- 
sequently D.  &.  Co.  refused  to  pay  for 
the  machine,  and  the  plaintiff,  on 
being  informed  of  such  refusal,  de- 
din^  proceeding  under  his  con- 
tract; whereupon  the  defendant 
promised,  verbally,  that  if  the  plain- 
tiff would  go  on  and  complete  the 
machinery,  he,  the  defendant,  would 
pay  for  it ;  UM  that  this  was  not 
an  agreement  to  pay  the  debt  of 
another,  nor  within  the  statute  of 
frauds.     Quintard  v.  De  Wolf,    97 

5.  Held  also,  that  the  first  contract  was 
rescinded  and  terminated,  for  all 
purposes,  upon  the  plaintiff's  de- 
clining to  proceed  further  with  the 
same ;  and  consequently  the  agree- 
ment of  the  defendant  was  not  col- 
kteral,  but  an  independent  and  orig- 
inal agreement,  and  as  such  was 
valid  and  binding.  ib 


INDEX. 


669 


6.  Where  an  executrix  agreed  to  pay 
all  the  debts  of  the  testator,  if  her 
co-executors  would  give  up  the 
whole  estate  to  her,  to  which  they 
assented,  and  she  thereupon  toolE 
the  assets  and  paid  the  debts;  it 
was  heid  that  the  agreement  was 
founded  on  a  good  consideration, 
and  was  binding  upon  her ;  and  that 
the  same  having  been  fully  executed 
on  her  part,  her  administrator,  after 
her  death,  could  not  gainsay  it,  nor 
claim  any  thing  from  it,  as  against 
any  person  interested  in  the  remain- 
der.   Lamport  v.  Beemeui,         289 

7.  The  defendant  having  employed  one 
C.  to  excavate  a  vault,  in  front  of 
his  house,  C.  hired  the  plaintiff  to 
do  the  work.  The  plaintiff  com- 
menced the  job,  and  after  working 
one  day,  he  went  to  the  defendant 
and  declined  going  on  with  the  job, 
unless  the  latter  would  promise  to 
pay  him.  The  defendant  told  him 
to  go  on  and  finish  the  job,  and  ''  he 
should  be  paid."  ffeldf  that  the 
promise  was  an  original  and  not  a 
collateral  undertaking,  and  was  not 
void  by  the  statute  of  frauds,  but 
was  valid  and  binding ;  it  not  being 
a  promise  to  answer  for  the  debt  or 
default  of  C.  the  contractor,  but  an 
absolute  promise  to  pay  the  plain- 
tiff for  a  job  of  work  done  and  to  bo 
done,  on  the  premises  of  the  defend- 
ant and  for  his  benefit.  IiraaAHAM, 
J.  dissented.     Devlin  v.  WoodgcUe, 

252 

8.  An  action  can  be  sustained,  in  our 
courts,  on  a  contract  made  in  Cuba, 
although  not  stamped  as  required 
by  the  laws  of  Cuba.  Skinner  v. 
Tinker,  888 

9.  Where  a  party  to  an  agreement  gives 
notice  to  the  other,  of  his  determ- 
ination not  to  perform  the  same,  on 
his  part,  performance  by  the  party 
receiving  such  notice  becomes  un- 
necessary, ib 

10.  On  receiving  such  notice,  the  party 
is  entitled  to  damages,  if  any  have 
been  sustained,  up  to  that  time,  but 
not  to  prospective  damages.  i& 

11.  However  discreditable  an  act  may 
be,  in  a  moral  point  of  view,  or  as  a 
breach  of  confidence,  it  does  not 
follow  that  the  act  is  on  that  ac- 
count to  be  held  a  corrupt  one,  with- 


in  the  meaniog  of  the  law,  so  as  to 
avoid  a  contract.  It  must  be  cor- 
rupt as  tainted  by  ft-aud,  or  illegal 
as  in  violation  of  some  rule  of  law 
or  some  statute,  to  warrant  such  a 
defense.    Moore  v.  Bemingtonf  427 

12.  Where  a  contract  is  not,  of  itself 
and  on  its  face,  necessarily  illegal 
and  void,  the  legal  presumption  is  in 
favor  of  its  validity.  But  it  is  only 
a  presumption,  and  not  a  conclusive 
inference.    Brown  v.  Brown,     538 

18.  A  contract  for  procuring  papers, 
for  furnishing  information  or  mem- 
oranda, for  producing  evidence,  and 
for  making  arguments  before  the 
legidature  or  a  committee  of  that 
body,  in  regard  to  matters  of  legis- 
lative cognizance  properly  before 
them,  is  legal  and  valid.  ib 

14.  But  a  contract  for  lobby  services, 
for  personal  influence,  for  mere  im- 
portunities to  members  of  the  legis- 
lature or  other  official  body,  for 
bribery  or  corruption,  or  for  sedu- 
cing or  influencing  them  by  any 
other  arguments,  persuasions  or  in- 
ducements than  such  as  directly  and 
legitimately  bear  upon  the  merits  of 
the  pending  application,  is  illegal 
and  against  public  policy,  and  void. 

ib 

15.  Where  an  agreement  is  one  and 
entire,  if  illegal  and  void  in  one  par- 
ticular, the  illegality  penetrates  and 
corrupts  the  whole  agreement,  and 
vitiates  it  altogether.  ib 

16.  In  an  action  upon  a  contract  for 
personal  services,  which  is  held  to 
be  illegal  and  void,  the  plaintiff  can- 
not recover  under  the  quantum  mer- 
uit, for  such  of  the  services  render- 
ed as  wore  lawful  in  their  character 
and  not  against  public  policy ;  where 
there  is  no  distinct  evidence  of  their 
value,  and  they  are  blended  togeth- 
er, and  have  not  been  in  any  way 
separated  or  disconnected  from  the 
illegal  service,  and  are  not  in  fact 
capable  of  such  severance  or  discon- 
nection, ib 

2.  Consideration, 

17.  The  receipt  of  additional  security 
is  a  good  consideration  for  an  agre^ 
ment,  by  the  holder  of  a  promissory 
note,  to  relinquish  all  claim  upon  it, 
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against  an  indoner.     Eeduion  r. 
6gd$n,  444 

18.  A  promise  to  settle  and  secare  tlie 
payment  of  other  notes  indorsed  by 
the  promisee,  on  whicli  he  had  been 
sued  by  the  promisor,  and  to  pay 
certain  expenses  on  them,  followed 
by  the  giving  of  snch  security,  is 
also  a  sufficient  consideration  for 
snch  an  agreement.  4b 

19.  An  agreement  of  that  nature,  made 
by  the  holder  of  a  promissory  note, 
alter  it  becomes  due,  is  sufficient  to 
eslop  him  from  suing  on  the  note,  in 
his  own  name.  ib 

Parol  evidence  to  espUUn. 

20.  When  a  contract  is  ambiguous,  on 
its  face,  and  it  may  cover  either  a 
legal  or  an  illegal  consideration,  pa- 
rol evidence  is  admissible  to  determ- 
ine the  intentions  of  the  parties. 
Broken  y.  Brown,  683 

21.  Hence,  in  an  action  upon  a  con- 
tract for  personal  services,  ambig- 
uous in  its  terms,  parol  evidence  is 
admissible,  to  show  what  services 
the  parties  intended  should  be  per- 
formed. This  may  be  shown  in  a 
variety  of  ways;  among  others, 
1.  By  the  declarations  and  admis- 
sions of  the  parties.  2.  By  their 
acts  and  proceedings  under  the  con- 
tract, giving  it  a  practical  construc- 
tion, ib 

22.  The  fact  that  one  of  the  parties  is 
dead,  furnishes  no  sound  reason  for 
not  receiving  evidence  of  the  intent 
of  the  other  party,  as  manifested 
by  his  declarations.  %b 

See  Nbw  Tobk,  (Citt  op,)  1, 2. 
Ships  ahu  Ship  Owkbbs,  9. 
Ybndob  and  Pubchaseh,  18, 14, 
16,  16,  18,  19,  23  to  27. 


ANSWER. 
SuppUmeniai.    See  Pbacticb,  2,  8. 


APPEAL. 

1.  OenerdUy, 

1.  There  can  be  an  appeal  only  from  a 
JkuU  judgment.  People  ex  rd,  Mc- 
JSpedon  t.  Bows,  69 


2.  Wfaenerer  a  case  is  referred,  at  a 
special  term,  even  when  the  order 
of  reference  setUes  all  the  essential 
points  at  issue,  it  is  nothing  but  an 
interlocutory  order ;  and  no  Jindl 
judgment  can  be  entered  until  the 
coming  in  of  the  report.  If  the  party 
appeals  from  the  order  of  reference, 
the  appeal  will  be  dismissed.         A 

8.  Where  it  appears,  from  the  opinion 
of  the  Judge,  that  an  order  deny- 
ing an  applicaUon  at  a  special  term, 
was  not  made  for  merely  discre- 
iionary  reasons,  it  is  the  subject  of 
apptol,  and  liable  to  be  reversed, 
if  erroneously  made.  Artieans' 
Bank  ▼.  TreadweU,  668 

4.  Where  a  judge,  at  special  term,  de- 
nied an  application  made  by  the 
plaintiff  in  a  Judgment  recovered 
against  a  special  partnership,  that 
the  receiver  should  pay  the  amount 
of  such  judgment  out  of  ftinds  of 
the  partnership  in  his  hands,  on  two 
grounds:  1.  That  the  Judgment  and 
execution  could  not  by  law  take 
preference  over  the  demands  of  the 
general  creditors  of  the  partnership ; 
and,  2.  That  the  receiver's  rights 
took  effect,  by  relation  back  to 
the  commencement  of  the  action  in 
which  he  was  appointed,  which  was 
prior  to  the  plaintiff's  lien  by  exe- 
cution ;  EM  that  the  decision,  upon 
either  of  these  grounds,  was  a  de- 
cision upon  the  merits  of  the  appli- 
cation, it 

6.  An  order  denying  to  the  plaintiflb 
the  exclusive  right  to  a  large  sum  of 
money  may  be  appropriately  said 
to  affect  a  substantial  right,  and  is 
therefore  appealable.  ib 

2.  From  a  eurrogcUe. 

6.  The  petition  of  appeal  from  a  de- 
cree of  a  surrogate,  on  the  final 
accounting  of  an  executor,  should 
name  the  persons  who  are  intended 
to  be  made  respondents  and  who  are 
to  be  called  upon  to  answer.  Brown 
V.  EvanSj  694 

7.  But  where  there  is  a  defect  of  par- 
ties, if  no  motion  is  made,  to  stay  or 
dismiss  the  appeal,  on  that  ground, 
and  the  absent  parties  haye  neither 
taken  an  appeal  themselves,  nor 
applied  to  be  ipad^  parties  to  the 
appeal  whi9)i  bfui  been  tal^enj  t^e 
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appellate  court  cannot,  upon  each 
appeal,  reverse  the  decree  appealed 
from,  even  thoagh  it  should  come 
to  the  conclusion  that  the  surrogato 
bad  erred  in  his  views  of  the  rights 
of  the  parties.  ib 

8.  From  eommi$t%aner$  of  highways. 
See  HiOHWATS,  1,  2,  8. 


ARREST. 

1.  When  the  facts  upon  which  an  or- 
der of  arrest  is  granted  are  the  same 
facts  which  constitute  the  cause  of 
action,  the  order  of  arrest  cannot  be 
discharged ;  unless  the  defendant 
clearly  makes  out  such  a  case  as 
would  call  on  the  Judge  presiding 
at  the  trial  to  either  nonsuit  the 
plaintiff,  or  direct  a  verdict  for  the 
defendant.    Barret  v.  Chucie,      20 

2.  If  A.  places  an  article  in  the  hands 
of  B.  to  sell,  the  proceeds  over  and 
above  the  compensation  of  B.,  to  be 
paid  to  A.,  B.  becomes  vested  with 
a  fiduciary  capacity,  and  in  the  event 
of  his  selling  the  article,  receiving 
the  proceeds,  and  neglecting  to  pay 
over,  he  is  liable  to  arrest.  *b 

8.  Nor  is  the  principle  different  where 
a  price  is  fixed,  which  the  agent  is 
directed  to  realize,  net.  A  princi- 
pal may  limit  his  agent,  as  to  price, 
without  destroying  the  fiduciary 
character.  & 


ASSESSMENT  OF  DAMAGES. 
See  Bail  Roads,  8,  4,  6,  6. 

ASSIGNMENT. 

1.  One  who  has  conveyed  real  estate 
to  another,  by  deed,  and  who  has  a 
right  of  action  against  the  grantee 
to  have  the  conveyance  declared 
void,  and  set  aside,  on  the  ground 
of  fraud,  undue  influence,  inadequa- 
cy of  price,  dcrc.  cannot,  without  pos- 
session and  without  any  present 
estate  or  interest,  assign  such  right 
of  action  to  another,  so  as  to  enable 
the  assignee  to  bring  an  action  in 
bis  own  name,  to  set  aside  the  con- 
▼eyance.    McMahon  t.  Alien,       66 


2.  The  provision  of  the  code,  that  *'  ev- 
ery action  must  be  prosecuted  in 
the  name  of  the  real  party  in  inter- 
est," was  not  intended,  and  has  not 
had  the  effect,  to  make  things  in  ac- 
tion or  rights  of  action  assignable 
which  were  not  before  assignable 
even  in  equity ;  but  was  intended  to 
give  to  the  assignee  of  a  thing  in  ac- 
tion which  wu  assignable  in  equity, 
a  right  to  sue  in  his  own  name,    ib 

8.  A  mere  personal  right  to  avoid  a 
deed  on  the  ground  that  the  grtntor 
has  been  defrauded,  cannot  be  called 
a  chose  in  action,  within  the  most 
extended  definition  of  that  phrase. 

ib 

4.  A  contract  upon  which  an  action 
would  lie  by  the  personal  represent- 
atives of  a  party  theroto,  in  case  of 
his  death,  for  the  enforcement  of  bis 
rights  and  remedies  under  the  same, 
is  legally  assignable.  Sears  v.  Con- 
over,  880 

6.  So  held  in  respect  to  a  written  agree- 
ment by  the  defendant  to  deliver  to 
the  plaintiff's  assignor  all  the  pota- 
toes the  defendant  should  raise  the 
following  season,  delivered  on  the 
boat,  at  a  specified  price  per  barrel. 

ib 

6.  A  notice  given  by  the  assignee  of 
such  a  contract,  to  the  vendor,  that 
he  is  ready  to  pay  for  the  potatoes, 
on  delivery,  according  to  the  terms 
of  the  contract,  is  a  sufficient  notifi- 
cation of  readiness  on  his  part,     tb 

7.  And  if  the  vendor,  at  the  time  of  re- 
ceiving such  notice,  and  with  knowl- 
edge of  the  assignment  of  the  con- 
tract, refuses  to  deliver  the  pota- 
toes, stating  that  he  has  sold  them 
to  other  persons,  this  will  supersede 
the  necessity  of  any  demand  after 
the  potatoes  are  harvested.  ib 

8.  If  the  vendor  has  sold  and  delivered 
the  potatoes  to  other  parties,  with- 
out any  notification  to  the  original 
purchaser,  or  his  assignee,  of  the 
time  when  he  would  be  prepared  to 
deliver  them,  or  requiring  him  to  be 
prepared  to  receive  and  pay  for 
them,  and  the  jury  has  found  for 
the  assignee,  generally,  in  an  action 
brought  by  him  upon  the  contract, 
the  last  sale  will  be  held  to  have 
been  made  in  pursuance  of  the  in- 
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tention  manifested  by  the  reftuAl  to 

deliTer  the  goods  to  the  assignee  or 
to  reoognise  him  Id  the  tnmsaction. 

9.  Although  there  may  he  an  assign- 
ment of  a  chose  in  action  by  parol, 
yet,  to  constitute  such  an  assign- 
ment, it  must  be  shown  that  the 
owner  surrendered  all  control  oyer 
it,  and  had  made  an  absolute  appro- 
priation of  it.    JRvfp  Y.  Blanehardf 

627 

10.  Where  a  debtor  agrees  to  assign  to 
his  creditor  a  claim  which  he  has 
against  another,  in  order  to  make  it 
a  valid  assignment,  the  creditor  must 
relinquish  his  claim  against  the  debt- 
or ;  otherwise  the  agreement  will  be 
without  consideration,  and  cannot 
be  construed  into  even  an  equita- 
ble assignment  of  the  claim.         ib 

See  BxBTOR  and  CREniTOB. 

VbVDOB  and   PUBCHASBB,  2,  4. 


ASSIGNOR  AND  ASSIGNEE. 
See  AasiOBKBNT. 


ATTACHMENT. 
See  Dbbtob  abd  Cbbditob,  10. 


ATTOBNET. 
See  Pbutcipal  and  Aobnt,  8. 


B 

BAILEE. 
See  Bavk  Notbb,  2. 

BANK  NOTES. 

1.  The  old  established  rule  of  law  that 
the  holder  of  bills,  bank  notes,  dtc., 
can  give  a  title  which  he  does  not 
possess,  to  a  person  taking  them  bo- 
na fide  for  Yalue,  is  not  to  be  quali- 
fied by  treating  it  as  essential  that 
the  penon  should  take  them  with 


due  care  and  caution ;  except  so  fkr 
as  the  want  of  such  care  and  cau- 
tion may  affect  the  bona  fdee  and 
honesty  of  the  transaction.  Siein- 
hart  9,  Baker,  486 

2.  Where  a  bailee,  with  whom  bank 
notes  were  deposited  by  the  owner, 
transferred  and  deliyered  to  a  third 
person  in  payment  of  bis  own  debt, 
without  authority ;  Bdd  that  in  an 
action  against  the  latter,  by  the 
owner,  to  recover  the  value  of  the 
notes,  it  was  erroneous  for  the  judge 
to  charge  the  jury  that  a  person  re- 
ceiving money  in  good  faith,  where 
there  were  no  mepieione  eircu/m- 
etaneee  attending  Ae  rceeipt^  is  not 
bound  to  inquire  into  the  title  of 
the  party  from  whom  he  received  it, 
although  it  might  have  been  stolen, 
or  acquired  in  a  dishonest  way.    «( 

See  Set  Off. 


BANKRUPTCY. 

1.  Our  courts  will  not  recogniBe  or  en- 
force a  right  or  title  acquired  under 
a  foreign  bankrupt  law,  or  foreign 
bankrupt  judicial  proceedings.  Jfot- 
edman  v.  Caen,  66 

2.  Accordingly  hM  that  an  action 
could  not  be  brought,  in  the  courts 
of  this  state,  by  trustees  of  the  es- 
tate and  effects  of  a  firm  declared 
by  the  tribunal  of  commerce  of  the 
city  of  Brussels,  in  Belgium,  to  be 
insolvent  and  bankrupt,  to  recover 
the  possession  of  certain  goods  and 
chattels  in  the  possession  of  the  de- 
fendant, in  this  state,  the  title  and 
right  of  possession  of  which  was 
claimed  to  have  passed  to  the  plain- 
tifis  as  such  trustees,  under  and  by 
virtue  of  such  bankrupt  proceed- 
ings, ib 


BANKS. 

1.  Where  money  is  deposited  in  a  bank, 
generally,  to  the  credit  of  the  de- 
positor, and  is  not  appropriated  to 
the  payment  of  a  note  of  the  de- 
positor, held  by  the  bank,  or  to  any 
other  special  purpose,  the  relation 
of  debtor  and  creditor  is  created, 
between  the  depositor  and  the  bank ; 
the  }atter  ))ecpming  a  debtor  to  the 
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fbrmer  for  the  amount  deposited, 
and  liable  to  pay  on  demand.  Ma^zk 
▼.  Owida  CwWal  Bank,  298 

2.  The  bank  has  the  right,  at  any  time, 
to  apply  the  amount  in  payment  of 
a  note  past  due,  but  is  under  no  ob- 
ligation so  to  apply  it.  %b 

8.  If  it  omits  to  make  the  application, 
and  postpones  it  until  after  the  re- 
covery of  a  judgment  upon  the  note, 
this  will  not  affect  the  right.  It 
may  apply  the  money  after  as  well 
as  before  the  recovery  of  the  Judg- 
ment, in  payment  of  the  debt  due 
from  the  depositor.  *l> 

4.  Whether  the  application  is  made,  or 
not,  is  immaterial.  If  not  made,  the 
bank  may,  in  an  action  by  the  de- 
positor, or  his  assignee,  to  recover 
the  money  deposited,  avail  itself  of 
its  judgment  as  an  equitable  set-off. 

*b 

6.  A  note,  made  by  W.  and  payable  at 
the  Irving  Bank,  was  discounted  by 
the  Seventh  Ward  Bank.  Subse- 
quently, W.  formed  a  partnership 
with  D.,  under  the  firm  name  of  W. 
&  Co. ;  whereupon  the  firm  directed 
the  Irving  Bank  to  charge  the  notes 
of  W.,  including  the  one  in  question, 
to  the  account  of  W.  &,  Co.  Prior 
to  the  maturity  of  the  note,  W.  died, 
and  D.  directed  the  Irving  Bank  not 
to  charge  the  individual  notes  of  W. 
to  the  account  of  W.  &,  Co.  When 
the  note  matured,  the  Seventh  Ward 
Bank,  as  the  owner  thereof,  pre- 
sented it  to  the  paying  teller  of  the 
Irving  Bank,  who  oertifled  it  as 
paid,  and  charged  the  amount  to 
W.  &,  Co.  who  had  not  enough  funds 
in  the  bank  to  pay  it,  and  W.  had 
no  funds  there.  The  Seventh  Ward 
Bank  stamped  the  note  "  paid."  On 
discovering  tho  mistake  of  its  teller, 
in  certifying  the  note,  and  before 
three  o'clock  of  the  same  day,  the 
Irving  Bank  notified  the  Seventh 
Ward  Bank  of  the  mistake,  and  re- 
quested that  the  certificate  be  can- 
celed, which  was  refused.  The  Irv- 
ing Bank  then  paid  to  the  Seventh 
Ward  Bank  the  full  amount  of  the 
note  and  received  the  same  back, 
stamped  "  paid."  On  the  same  day, 
and  before  three  o'clock  P.  M.,  the 
note  was  again  presented  at  the  Irv- 
ing Bank  and  payment  demanded, 
and  was  protested  for  non-payment, 

Vol.  XXXIV.  43 


and  notice  thereof  given  to  the  in- 
dorsers.  ffM  that  the  note  was 
not  to  be  deemed  paid,  and  that  the 
Irving  Bank  could  maintain  an  ac- 
tion thereon,  against  the  indorsers. 
Irving  Bank  v.  Weiherdldj         828 

See  SsT  Off. 


,        BILLS  OF  EXCHANGE. 

1.  The  neglect  to  present  a  draft  pay- 
able on  demand,  for  four  days,  dur- 
ing which  time  the  drawee  fails,  will 
discharge  the  drawer.  Brady  v. 
LUtie  Miami  BaU  Road  Co.,       249 

2.  Where  a  person  residing  in  New 
York,  and  acting  as  the  authorized 
agent  of  another,  requested  a  friend 
at  Cincinnati  to  collect  from  a  cor- 
poration there  the  amount  of  a  dir- 
idend  due  to  his  principal,  upon 
stock,  and  to  transmit  tu  him  a  draft 
for  the  amount;  HM  that  if  the 
agent  left  New  Tork  while  expect- 
ing the  draft,  it  was  his  duty  to 
leave  authority,  with  some  one,  to 
present  the  draft,  when  received.  «( 

8.  And  that  for  the  negligence  of  the 
agent  in  not  presenting  such  draft 
for  payment  within  the  proper  time, 
the  principal  was  responsible,        tb 

4.  Drawees  who  accept  a  bill  of  ex- 
change or  draft,  after  it  is  received 
by  the  holders,  for  a  f^U  and  valua- 
ble consideration,  are  liable  as  ac- 
ceptors ;  and  cannot  avoid  their  lia- 
bility on  the  ground  that  the  bill  or 
draft  was  not  actually  accepted  by 
them,  at  the  time  it  was  transferred 
to  the  holders.  Baaik  of  LouiamUe 
y.  Mvry,  680 

5.  It  will  be  intended,  In  such  a  case, 
that  the  drawees  authorized  the 
drawer  to  draw  the  bill  on  them, 
before  the  holders  discounted  it,  and 
that  the  holders  advanced  their  mon- 
ey on  the  fkith  of  such  authority. 
Per  LfiovABn,  J.  ib 

6.  The  action  of  the  drawer,  in  mak- 
ing the  draft,  will  be  held  ratified 
by  the  drawees,  by  their  act  of  ac- 
ceptance. A 

See  Baitk  Notii  . 
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BONA  FIDE  PURCHASERS. 
8e9  DxBTOB  AVD  Cbsditob,  10. 

BROKER. 

1.  AUhoagh  a  broker's  compeDsation 
is  earned  on  the  completion  of  his 
service,  which  terminates  when  the 
Tendor  and  vendee  have  ngr^,  yet 
there  mnst  be  an  agreement  by 
which  the  parties  are  legally  bound. 
JSamard  v.  Monnai,  90 

2.  On  a  negotiation  for  the  sale  of  real 
estate  the  parties  most  agree  upon 
the  terms,  and  the  contract  must  be 
formally  reduced  to  writing  and  ex- 
ecuted by  them,  before  the  broker 
will  be  entitled  tQ  his  commissions. 

ib 

6.  Where  a  negotiation,  conducted  by 
a  broker,  is  broken  off  before  any 
binding  agreement  is  entered  into 
between  the  parties,  and  thereupon 
a  new  contract  is  executed  by  them 
for  a  part  of  the  property,  only,  and 
varying  essentially  in  its  items,  from 
the  first,  without  any  agency  or  in- 
tervention of  the  broker,  the  latter 
will  not  be  entitled  to  a  commission. 

ib 

BROOKLYN  (CITY  OP). 
Se0  MlTNICIFA^  Cqb?obatiov8. 


0 


CASES   APPROVED,   DISAPPROV- 
ED, COMMENTED  ON,  d&c. 

1.  The  case  of  Barger  v.  Dwrtfin  (22 
Barb.  68)  disapproved.  Pickett  v. 
King,  193 

2.  The  cases  of  Froat  v.  McCarger  (14 
Bow,  Pr,  Rep.  181)  approved.  The 
cases  of  Union  Bank  v.  Matt  (6  Ab. 
815,)  Hernandez  v.  Carnobeli,  (4 
VueTf  642,)  and  RepMic  of  Mexico 
V.  ArrangoiSf  (10  How.  Pr.  Rep.  1,) 
commented  on.     Barret  v.  Oraeie, 

20 

8.  MaUory  v.  OtOett  (21  H.  T.  Rep. 
412)  commented  upon,  and  distin- 
guished from  the  present  case. 
Quintard  v.  De  Wolf,  97 


4.  PrindU'v.  Caruihers  (16  H.  T,  Rep. 
426)  considered,  and  distinguished 
from  the  present  case,  ^ear  v. 
Downing,  622 


CERTIFICATE. 
See  MuiriciPAL  Cobpobationb,  4. 

CHOSE  IN  ACTION. 
See  AssiovicxirT,  8,  9, 

COMMISSIONS. 
See  Bbokxb. 

COMMON  SCHOOLS. 
See  Elbctiobb. 

COMPLAINT. 

1.  Substantial  and  radical  defects  in  a 
complaint  may  be  reached  under 
the  general  allegation,  in  a  demur- 
rer, that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action.  Sjpear  v.  Down- 
ing, 626 

2.  Under  section  162  of  the  code,  rela- 
tive to  actions  upon  "  an  instrument 
for  the  payment  of  money  only," 
the  instrument  set  forth  in  the  com- 
plaint must  be  an  instrument  on  its 
face  apparently  valid ;  certainly  one 
not  dearly  void,  %b 

8.  In  an  action  upon  the  following  in- 
strument. "  I  hereby  agree  to  pay 
Miss  A.  Y.  twenty  dollars  per  month 
during  her  natural  life,  for  her  at- 
tention to  my  son  J.  S.  M.,"  it  was 
held  that,  to  make  the  signer  liable, 
the  complaint  should  aver  that  the 
*'  attention"  was  bestowed,  either  in 
pursuance  of  a  request  previously 
made,  or  that  it  was  in  its  nature 
beneficial  to  the  party  promising,  so 
as  to  operate  as  a  reasonable  and 
probable  consideration  for  the  prom- 
ise.   Peckham,  J.  dissented.         t^ 

4.  Courts  ought  not  to  extend  the  ap- 
plication of  section  162  of  the  code 


INDEX. 


675 


beyond  the  probable  intent  of  the 
legislature;  or  to  give  a  party  the 
benefit  of  a  cause  of  action  by  an 
indirect  mode  of  averment,  when  he 
would  not  have  had  it  if  he  had  put 
his  allegations  in  proper  form,  and 
in  express  terms.  Fer  Hoobboox,  J. 

ib 

6.  Where  a  consideration  is  not  im- 
plied, at  a  request  is  essential  to  the 
defendant's  liability,  it  is  of  the  gist 
of  the  action,  and  must  be  specially 
averred.  ifr 

6.  When  the  question  of  the  defend- 
ant's liability  turns  upon  the  inquiry 
for  whomj  or  at  whose  r«queMt  the 
services  were  rendered,  the  absence 
of  any  allegation  in  the  complaint, 
on  that  subject,  is  not  aided  or  cured 
by  the  rule  that  where  a  contract  is 
susceptible  of  a  two-fold  construc- 
tion, one  of  which  will  make  it  val- 
id and  the  other  void,  the  legal  pre- 
sumption is  in  favor  of  the  validity 
of  the  contract.  Pxckhax,  J.  dis- 
sented, ib 


COMPOSITION  DEED. 

1.  Where  a  composition  deed  contains 
a  condition  that  if  any  one  of  the 
composition  notes  is  not  paid,  at 
maturity,  the  original  indebtedness 
shall  revive,  a  mere  notice  from  the 
makers,  that  the  notes  will  not  be 
paid,  will  not  excuse  the  holders 
from  demanding  payment,  at  the 
place  where  the  notes  are  made  pay- 
able.    Oreen  ▼.  MeArthur,         460 

2.  If  the  makers  of  the  notes  place  the 
money  in  the  bank,  to  pay  them, 
tho  failure  to  pay  does  not  occur, 
and  the  original  debt  is  not  revived ; 
notwithsta^ing  such  notice.         ib 


CORPOBATIONS. 

1.  The  liability  of  trustees  of  a  corpo- 
ration, for  failing  to  make  the  an- 
nual report  required  by  the  12th 
section  of  the  act  of  February  17, 
1848,  authorizing  the  formation  of 
corporations  for  manufacturing,  mi- 
ning, mechanical  or  chemical  pur- 
poses, is  in  the  nature  of  a  penalty 
or  punishment  for  the  omission  of  a 
dnty.    The  liability  attaches  to  tho 


individuals,  who  may  change,  and 
not  to  the  office,  which  does  not 
change.  ShdUr  and  HdU  Quarry 
Co,  V.  Bliss,  809 

2.  The  section  should  be  construed  as 
though  the  words  "  during  their  con- 
tinuance in  office"  had  Iwen  added, 
at  the  end  thereof.  ib 

8.  Accordingly  Md  that  the  trustees 
who  have  neglected  to  make  their 
report  are  not  personally  liable  for 
debts  not  contracted  until  after 
they  have  ceased  to  be  trustees  of 
the  company.  ib 

4.  In  an  action  by  a  banking  corpora- 
tion, as  indorsee  of  a  bill  of  ex- 
change, the  defendant  cannot  insist, 
at  the  trial,  that  it  is  incumbent  on 
the  plaintiff  to  prove  its  authority  to 
purchase  drafU  of  that  character. 
Bajik  of  LouisnUe  y.  EOery,       680 

6.  The  defendant  should  move  for  a 
dismissal  of  the  complaint  on  that 
ground.  ih 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature,  passed 
July  10, 1861,  releasing  all  rail  road 
corporations  within  the  state  from 
any  liability  to  pay  tolls  upon  freight, 
and  repealing  the  existing  statutes 
imposing  such  obligation  upon  them, 
was  not  in  violation  of  any  part  of 
the  constitution  of  the  state  of  New 
Tork.  The  People  v.  New  York 
CefUrai  Rail  Road  Co.,  128 

2.  The  act  of  the  legislature,  of  April 
14, 1860,  to  confirm  a  grantor  reso- 
lution of  the  common  council  of  the 
city  of  New  Tork,  passed  in  1868, 
authorizing  the  construction  of  a 
rail  road  in  certain  streets  and  av- 
enues in  said  city,  (the  Ninth  Av- 
enue Rail  Road,)  and  to  authorize 
the  construction  of  said  rail  road, 
was  valid  and  constitutional.  P«o- 
ple  V.  Law,  494.     Wetmore  ▼.  Law, 

616 


COUNTER-CLAIM. 

1.  The  defendant  purchased  a  lot  of 
land  of  the  plaintiff,  giving  back  m 
mortgage  upon  the  premises,  to  te. 
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cure  a  portion  of  the  purchase  mon- 
ey ;  and  there  being,  at  the  time,  a 
dwelling  house  upon  the  land,  which 
project^  over  the  adjoining  lot,  the 
mortgagor,  for  the  purpose  of  pro- 
tectiDg  his  title,  purchased  the  ad- 
Joining  lot.  HM  that  upon  the 
mortgagee  briuging  an  action  to 
foreclose  the  mortgage,  the  mort- 
gagor could  not  set  up  these  facts 
by  way  of  counter-claim,  and  ask 
for  damages  for  the  portion  of  the 
house  which  stood  on  the  ac^oining 
loL    Mwire  ▼.  Rtmington,  427 


2.  A  counter-claim,  under  the  code, 
may  be  either  for  liquidated  or  un- 
liquidated damages,  if  they  arise 
upon  contract  Schvhart  y.  ffar- 
Uau,  447 

8.  Where  a  claim  is  prosecuted  by  a 
plaintiff  against  a  defendant  who  has 
a  claim  against  the  plaintiff  and  oth- 
ers, on  contract,  the  defendant  may 
set  up  the  same  as  a  counter-claim, 
and  recover  any  balance  against  the 
plaintiff  over  the  plaintiff's  claim, 
unless  the  plaintiff  replies  to  the 
counter-claim  that  there  are  other 
persons  liable  with  him  as  partners. 

ib 

4«  In  such  a  case  tho  counter-claim  is 
good,  so  far  as  to  be  a  set-off  against 
the  plaintiff's  claim  to  that  amount. 

See  Sbt  Off. 


D 

DAMAGES. 

See  AoBBKXBNT,  10, 16. 

Vendor  akd  Pubchasbb,  18, 19, 
20,  21,  22,  27. 

DEBTOR  AND  CREDITOR. 

AsetgfimeiUe  for  heneJU  of  creditors. 

1.  Although  the  law  is  now  settled,  by 
the  decision  of  the  court  of  appeals 
in  Wilion  ▼.  RoberUon,  (21  N.  K 
Bep.  587,)  that  the  appropriation,  by 
an  insolvent  firm,  of  partnership 
property  to  the  payment  of  the  in- 
dividual debts  of  one  of  the  part- 
ners, is  fhiudnlent  and  renders  the 
assignment  void,  as  to  creditors  of 
the  firm ;  yet  an  assignment  which 
purports  to  be  an  assignment  of  all 


individual  as  well  as  of  all  partner- 
ship property,  is  not  fraudulent  and 
void  on  its  face,  where  there  is  noth- 
ing appearing  thereon  to  show  that 
all  the  partners  may  not  have  had  in- 
dividual property,  when  the  assign- 
ment was  made,  more  than  sufficient 
to  pay  their  individual  debts  pre- 
ferred by  the  assignment.  Knoasik 
V.  BasstU,  31 

2.  If  in  fact  the  assignment  includes 
sufficient  individual  property  of  each 
partner  to  pay  his  individual  debts 
directed  to  be  paid  by  the  assignee, 
such  a  direction  will  not  render  the 

ib 


assignment  void. 


3.  It  is,  under  such  circumstances,  for 
the  assignors  and  their  assignee  to 
show,  affirmatively  and  satisfacto- 
rily, that  the  individual  property  of 
each  partner  was  sufficient  to  pay 
his  preferred  individual  debts.       A 

4.  If  that  fact  is  not  satisfactorily 
shown,  the  assignment  will  be  held 
to  be  fraudulent  and  void,  as  against 
judgment  and  execution  creditors 
of  the  assignors.  ib 

6.  A  Judgment  creditor  is  not  obliged 
to  wait  until  the  expiration  of  the 
sixty  days  within  which  an  execu- 
tion must  be  returned,  before  com- 
mencing an  action  to  set  aside  an 
assignment  executed  by  the  judg- 
ment debtor.  He  may  commence 
snch  action  as  soon  as  the  execution 
issued  upon  his  judgment  has  been 
actually  returned,  ib 

6.  Such  an  action  is  brought  in  time, 
if  commenced  while  the  assignee  has 
yet  in  his  hands,  unappropriated, 
moneys  belonging  to  the  trust,  which 
it  is  the  object  of  the  action  to  reach. 

ib 

7.  A  provision,  in  an  assignment  for 
the  benefit  of  creditors,  which  au- 
thorizes the  assignee  to  i>ay  all  rea- 
sonable expenses,  costs,  charges  and 
commissions  attending  the  execu- 
tion thereof,  with  a  reasonable  and 
lawful  commission  for  the  services 
of  the  assignees,  does  not  render 
the  assignment  void.  Halstead  v. 
Gordon,  422 

8.  Nor  will  a  clause  authorizing  the 
property  to  be  sold  at  private  sale, 
avoid  an  assignment.  ib 
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0.  A  clause  directing  the  assignees  to 
sell  aod  dbpose  of  the  property  at 
public  or  private  sale,  as  he  may 
deem  most  beneficial  to  the  interests 
of  the  creditors,  is  to  be  understood 
as  applying  to  the  mode  of  selling ; 
Tiz.  either  at  public  or  private  sale, 
and  not  as  authorizing  a  sale  on 
credit.  %b 

10.  B.,  being  indebted  to  the  plaintiffs, 
he,  for  the  purpose  of  paying  and 
securing  the  amount  of  their  claims, 
on  the  8d  day  of  November,  1867, 
at  the  city  of  Troy,  in  the  state  of 
New  York,  by  a  valid  instrument  in 
writing  executed  under  his  hand 
and  seal,  sold  and  assigned  to  the 
plaintiffii  41  iron  safes  then  being  in 
Chicago,  in  the  state  of  Illinois. 
The  pIainti£G9  proceeded  without  de- 
lay, to  take  possession  of  the  safes ; 
but  before  they  were  able  to  do  so, 
or  to  make  any  demand  of  the  same, 
the  defendants,  on  the  6th  of  No- 
vember, 1867,  levied  upon  the  safes, 
at  Chicago,  as  the  property  of  B., 
by  attachments  sued  out  of  the  court 
of  common  pleas  of  Cook  county, 
Illinois,  by  them.  The  property  was 
sold  under  executions  issued  upon 
judgments  perfected  in  the  attach- 
ment suits,  and  never  came  into  the 
possession  of  the  plainti£Bs.  One  of 
the  plaintiffs  resided  in  the  state  of 
Ohio,  but  all  the  other  parties,  plain- 
tiff and  defendant,  together  with  B., 
resided  and  did  business  in  the  state 
of  New  York,  where  the  plaintiflfk' 
debts  as  well  as  those  upon  which 
the  attachments  issued,  were  con- 
tracted. BM,  1.  That  the  rights 
of  the  parties  were  to  be  determined 
by  the  laws  of  New  York,  and  not 
by  those  of  Illinois.  2.  That  the 
title  to  the  property  having  been 
changed,  by  a  valid  sale  and  trans- 
fer thereof  A*om  B.  to  the  plaintiflb, 
before  the  levy  of  the  defendants* 
attachments  thereon,  the  plaintifiRi 
had  the  prior  right.  8.  That  the 
plaintiflb  not  being  either  parties  or 
privies  to  the  proceedings  and  judg- 
ments in  the  attachment  suits,  in  Ill- 
inois, were  not  bound  by  them,  nor 
estopped  from  contesting,  in  the 
courts  of  New  York,  the  title  to  the 
property.  4.  That  if  the  assign- 
ment was  valid,  and  passed  the  title 
to  the  safes,  as  against  B.,  it  was 
equally  valid  as  against  the  defend- 
ants, who  were  only  creditors  at 
large,  and  not  in  a  position  to  at- 


tack the  assignment  as  fraudulent 
That  the  act  of  attaching,  as  cred- 
itors at  large,  the  assigned  property, 
did  not  put  the  defendants  upon  the 
footing  of  bona  fide  purchasers  for 
value  without  notice,  so  as  to  enable 
them  to  call  in  question  the  valid- 
ity of  the  act  of  B.  in  disposing  of 
the  property.  Qould,  J.  dissented. 
Vcaiusinrk  v.  Warren^  467 

11.  A  provision,  in  an  assignment  made 
for  the  benefit  of  creditors,  author- 
izing the  assignee  to  *'  manage  and 
improve"  the  assigned  estate,  ren- 
ders the  assignment  on  its  face 
fraudulent  and  void.  Sddtuad  ▼. 
WiXtett,  615 

12.  An  action  will  not  lie,  in  favor  of  a 
simpU  conirtui  erediior,  against  the 
assignee  of  the  debtor  under  an  as- 
signment for  the  benefit  of  credit- 
ors, and  others,  to  compel  the  as- 
signee to  account  for  the  assigned 
property,  and  to  pay  the  value  of 
property  alleged  to  have  been  fraud- 
ulently left  in  the  hands  of  the  as- 
signor, and  by  him  converted  to  his 
own  use ;  to  compel  another  defend- 
ant to  pay  the  value  of  certain  prop- 
erty of  the  assignor,  alleged  to  have 
been  sold  at  auction,  by  the  as- 
signee, for  the  benefit  of  such  de- 
fendant, for  less  than  its  value,  by 
collusion,  and  without  due  notice; 
to  compel  the  defendants  to  pay  the 
value  of  other  property  alleged  to 
have  been  sold  at  auction  to  one  of 
the  defendants,  for  less  than  its  val- 
ue, by  collusion ;  to  <^mpel  the  as- 
signee to  account  for  and  pay  the 
▼alue  of  lands  alleged  to  have  been 
fhindulently  convoyed  to  him,  with- 
out consideration,  by  the  assignor, 
previous  to  the  assignment ;  to  set 
aside  deeds  to  another  defendant, 
alleged  to  have  been  executed  by 
the  assignor,  before  the  assignment, 
as  fhiudulent  and  void  and  without 
consideration ;  to  compel  the  deliv- 
ery of  the  possession  of  the  prem- 
ises thus  conveyed;  and  to  obtain 
judgment  against  the  assignee  for 
the  amount  of  the  plaintiff's  claim. 
A  judgment  must  first  be  obtained, 
by  the  plaintiff,  and  the  remedy  at 
law  exhausted,  U  seems.  WilUtts  ▼. 
Vandehburght  424 

See  CoMPOBiTioH  Deed. 
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1.  Where  premises,  coDveyed  by  deed, 
are  bounded,  in  general  terms,  by  a 
street,  the  grant  extends  to  the  mid- 
dle of  the  street,  and  this,  whether 
the  land  be  situated  in  the  country 
or  in  a  city.  PeqpU  ex  ret.  Eoa'I  ▼. 
Law,  494 

2.  In  either  case  the  owners  of  the 
lands  acyoining  the  street  have  the 
entire  property  in  the  land,  subject 
to  the  public  easement  and  rights  in 
the  street.  %b 

8.  Accordingly,  the  adUacent  proprie- 
tors, having  the  title  to  the  center 
of  the  street,  subject  only  to  the 
public  easement,  they  have  a  right 
of  property  in  tlie  streets,  which  the 
courts  are  bound  to  protect;  and 
which  cannot  be  taken  from  the 
owners,  except  for  public  use,  and 
upon  full  compensation.  4b 

4.  A  description,  bounding  premises 
generally,  on  or  by  a  street,  or  high- 
way, or  stream  of  water,  not  navi- 
gable, unexplained,  carries  the  boun- 
dary to  the  unUr  of  the  street  or 
bighway,  or  stream  of  water.  Wet- 
more  ▼.  Law,  616 

5.  But  where  premises  were  described, 
in  deeds,  as  '*  beginning  at  the  cor- 
ner formed  by  the  intersection  of 
the  tasUrly  line  of  Qreenwich  street 
with  the  fCoriherly  line  of  Chambers 
street,"  and  then  followed  a  line 
southeasterly  along  the  line  of  Cham- 
bers street,  then  a  line  perpendxcu- 
la/r  to  Chambers  street,  then  a  line 
"parallel  with  that  of  Chambers 
street,  109  feet  to  the  said  easterly 
line  of  Oreenwieh  street,  and  thence 
southwardly  along  the  same,  79  feet 
and  eight  inches  to  the  place  of  be- 
ginning ;"  it  was  held  that  the  de- 
scription bounded  the  grantees  to 
the  easterly  line  of  Greenwich  street, 
and  did  not  carry  them  to  the  cen- 
ter of  the  street  4b 

6.  A  reservation,  in  a  deed,  is  always 
of  something  issuing  or  coming  out 
of  the  thing  or  property  granted, 
and  is  not  a  part  of  the  thing  itself. 
And,  to  be  a  good  reservation,  it 
must  be  to  the  grantor  or  party  ex- 
ecuting it,  and  not  to  a  stranger  to 
the  deed.    Jves  v.  Van  Auken,  666 


7.  Where  the  plaintiflT,  being  the  owner 
of  land  on  which  there  was  a  well 
of  water,  conveyed  the  land  to  T., 
"  reserving  a  privilege  in  the  well, 
for  the  lots  owned  by  B.  on  the  east 
and  D.  on  the  west,"  it  was  held, 
1.  That  this  was  a  reservation,  and 
not  an  exception.  2.  That  the  rule 
of  law,  in  construing  such  a  reser- 
vation, is  to  hold  to  a  strict  construc- 
tion of  the  words  used,  as  against 
the  grantor ;  and  in  case  of  any  un- 
certainty or  ambiguity,  the  party 
against  whom  the  reservation  U 
made  is  entitled  to  the  benefit  of  it. 
8.  That  under  this  rule  of  construc- 
tion the  reservation  was  inoperative, 
for  the  reason  that  it  was  not  made 
to  the  grantor,  and  the  clause  did 
not  admit  of  a  construction  which 
would  give  it  to  him  *,  and  that  it 
could  not  be  made  to  a  stranger  to 
the  deed.  4.  That  the  clause  was 
to  be  construed  as  a  reservation  to 
B.  and  D.,  and  not  to  the  grantors ; 
notwithstanding  the  fact  that  the  lat- 
ter, at  the  time  of  making  the  con- 
veyance to  T.,  was  in  possession  of 
the  D.  lot,  under  a  contract  to  pur- 
chase the  same.  tb 

See  DiTXBSiov  of  Watxr,  8. 


DElfURRER. 

See  CoxPLAiiTT. 


DETERMINATION  OF  CLAIMS  TO 
REAL  ESTATE. 

1.  To  authorise  a  proceeding  under 
the  statute  for  the  determination  of 
claims  to  real  estate  (2  R.  S.  812) 
the  claim  of  the  defendant  must  be 
adverse  to  the  party  in  possession. 
Onderdtmk  v.  Mott,  106 

2.  Proceedings  cannot  be  Instituted  by 
one  having  a  life  estate  in  premises, 
under  a  will,  against  the  devisees  in 
remainder.  Nor  can  they  be  insti- 
tuted by  one  who  is  not  in  posses- 
sion. 4b 


DEVISEES. 
See  JmsisnicTiov,  8. 
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DIVERSION  OP  WATER. 

1.  The  defendaDts,  having  a  long  lease 
of  premises,  embracing  a  water  pow- 
er, diverted  the  stream  A*om  its  nat- 
ural channel,  for  the  use  of  their 
machinery,  ffeld  that  there  was  no 
ground  for  the  imputation  of  bad 
iaith  against  the  lessors,  or  of  an 
implied  consent  to  the  perpeiital  di- 
version of  the  waters,  from  their  not 
protesting  against  such  diversion,  at 
the  time;  inasmuch  as  the  lessors 
might  well  have  supposed  that  such 
diversion  was  only  intended  to  be 
temporary,  and  the  diverted  waters 
were  to  be  restored,  at  the  end  of 
the  term.  And  that  it  was  only  up- 
on the  ground  of  bad  faith,  or  im- 
plied consent,  that  the  doctrine  of 
equitable  estoppel  could  arise,  in 
such  a  case.  Coming  j*  Winstow 
V.  Troy  Iron  and  NdiFaetory^  486 

2.  And  the  plaintiflb  having  purchased 
the  premises  from  the  lessors  long 
after  the  diversion  had  been  made, 
and  the  expenditures  of  the  defend- 
ants consequent  thereon  had  been 
incurred,  and  having  commenced  a 
suit  for  damages,  within  a  short  time 
thereafter,  it  was  further  KM  that 
the  doctrine  of  estoppel  did  not  arise 
against  Ihem,    Godld,  J.  dissented. 

ib 

8.  And  the  plaintifft  having  taken  an 
absolute  conveyance  of  the  premises, 
without  any  reservation,  it  was  hdld 
that  the  deed  must  be  regarded  as 
passing  not  only  the  title  to  the  land, 
and  the  water,  but  the  water  power, 
and  all  the  rights  and  privileges 
which  belonged  to  the  grantors  as 
riparian  proprietors.  4b 

4.  Hdi  further,  that  neither  the  neg- 
lect of  the  plaintifBi  to  use  or  ap- 
propriate the  water  power,  hitherto ; 
the  comparatively  inconsiderable  ac- 
tual damage  which  they  had  as  yet 
sustained;  nor  the  heavy  expendi- 
tures to  which  the  defendants  would 
be  subjected  if  enjoined  fh)m  the 
further  use  of  the  diverted  waters 
and  compelled  to  restore  them  to 
their  natural  and  accustomed  chan- 
nel, presented  any  insuperable  ob- 
jections to  equitable  relief  to  the 
plaintifih,  by  itgunction  to  restrain 
the  defendants  ft-om  diverting  the 
water,  and  drawing  and  using  the 
lama  by  means  of  such  diversion, 


and  by  decree  compelling  them  to 
restore  the  waters  to  their  natural 
bed  or  channel,  and  to  pay  damages 
to  the  plaintiflb.  ib 

6.  A  party  may  resort  to  a  court  of 
equity,  for  relief,  in  such  a  case, 
instead  of  proceeding  by  action  at 
law,  for  damages.  ib 


E 


'6  / 


EJECTMENT.  / 


^    ) 


ELECTIONS.  '  ^  '^ 

1.  Where  one,  who  Is  an  inspectoi'  of 
elections  for  confmon  schools,  in  on« 
of  the  ward  districts  in  the  city  of 
New  Tork,  is  »  candidate  for  the 
oflBce  of  trustee  of  common  schools 
in  that  ward,  his  office  as  an  in- 
spector becomes  vacant,  and  it  is 
irregular  for  him  to  act  as  such. 
People  §»  rsL  Crimmin»  v.  MeMa- 
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2.  Bui  if  there  are  two  lawfiil  inspect- 
ors, they  are  competent  to  act,  with- 
out him,  and  the  fact  that  his  office 
was  vacant  will  not  render  the  pro- 
ceedings of  the  other  two  inspisci- 
ors,  or  Uie  ballots  of  the  voters,  in- 
valid, ib 

3.  Where,  at  an  election  for  trustees 
of  common  schools,  in  the  city  of 
New  Tork,  ballots  were  headed  or 
designated  for  "  trustees  of  ptMie 
schools,"  instead  of  common  schools, 
as  the  office  is  called  in  the  statute ; 
U  was  held  that  the  iniention  of  the 
voters  was  fqlly  manifested ;  there 
being  no  trustees  to  be  voted  for  at 
that  election,  except  trustees  of  com- 
mon schools.  ib 

4.  Htid  a2iOy  that  the  Intention  of  the 
voters  was  not  here  a  question  of 
fact,  for  the  jury,  but  of  law,  for  the 
court ;  and  that,  as  matter  of  law, 
the  candidates  receiving  ballots  thua 
headed  were  entitled  to  have  them 
counted.  ib 
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6.  Tbe  statute  requiring  the  ballots  to 
be  indorsed  in  a  particular  manner 
is  directory,  only,  and  not  impera- 
tive; and  there  is  no  nnllifying 
clanse,  in  case  the  direction  of  the 
statute  in  this  respect  be  omitted.  «& 

6.  Where  there  is  no  evidence  to  show 
that  relators,  claiming  to  have  been 
elected  to  an  office,  were  ever  noti- 
fied of  their  election,  the  objection 
that  they  have  not  taken  the  oath 
of  office  is  not  tenable.  «& 


EQUITY. 

89€  DlTBBSlOK  OF  WaTBB,  6. 

ESTOPPEL. 

8m  Divbbsiov  of  Wateb,  1,  2. 
EoBMBB  Suit  or  Recotbbt. 

EVIDENCE. 

1.  Upon  an  answer  setting  up  tbe  non- 
joinder of  other  persons  as  co-de- 
fendants, articles  of  copartnership 
arc  admissible  to  prore  a  partnership 
between  the  defendants  and  the  per- 
sons omitted.    Kaywr  y.  SieMt  84 

2.  Bat  where  the  answer  alleged  that 
two  persons  not  joined  were  partners 
of  the  defendants,  and  the  articles 
produced  showed  that  there  was  only 
one  partner  not  joined,  it  was  hdd 
that  the  articles  were  properly  ex- 
cluded. %b 

8.  Where  there  are  several  causes  of 
action  embraced  in  the  same  com- 
plaint, and  the  recovery  appears  to 
be  general,  parol  evidence  is  com- 
petent, to  show  upon  which  cause  or 
causes  of  action  specified  the  trial 
was  had  and  Judgment  obtained. 
SUdman  v.  Fatehin,  218 

i.  Such  evidence  does  not  contradict 
the  record,  unless  the  party  is  al- 
lowed to  show  that  the  judgment 
was  upon  a  cause  of  action  not  spe- 
cified in  the  oomplainU  ib 

8€9  aobbbmbht. 
Pbaotiox. 


EXECUTION. 

Although,  to  constitute  a  levy,  the  of- 
ficer must  see  the  goods,  and  they 
must  be  within  his  power — at  least 
so  far  as  to  assert  title  to  them  in 
the  presence  of  thoee  who  obstruct 
the  execution  of  his  process — it  is 
not  neceesary  that  the  debtor,  or 
owner  of  the  goods,  shall  acquiesce 
in  the  levy.  ArtUant*  Bank  v. 
Trtadwea,  668 

8$e  EzBSPT  Pbofbbtt. 

JirSTICBS'  COITBTB. 


EXECUTORS   AND   ADlflNISTRA- 
TORS. 

8$e  Hbibs  avd  Dbtibbbs,  1. 
WiriTBSS. 


EXEMPT  PROPERTT. 

A  ihrtaking  maekine  Is  not  exempt 
from  levy  and  ssle  on  execution,  un- 
der the  act  of  April  11,  1842,  to  ex- 
tend the  exemption  of  hoosehold 
fnmitore  and  working  tools  fh>m 
distress  for  rent,  and  mle  under  ex- 
ecntioo.    Ford  v.  JohifMon^         864 


F 


FORMER  SUIT  OR  RECOVERY. 

1.  An  agreement  was  entered  into  be- 
tween the  parties,  by  which  the 
plaintiff  was  to  work  for  tbe  defend- 
ants for  a  year,  commencing  Janu- 
ary 1,  1867,  at  $76  per  month.  On 
the  16th  of  April,  1867,  tbe  plaintiff 
was  paid  in  full  to  that  day,  and  was, 
at  his  own  request,  and  with  the  con- 
sent of  the  defendants,  discharged 
from  their  employment.  On  the  1st 
of  September,  1867,  he  tendered  his 
services  to  the  defendants,  and  re- 
peatedly did  so,  until  the  end  of  the 
year  1867.  In  November,  1867,  he 
sued  the  defendants  for  two  months' 
wages,  viz.  for  September  and  Oeto- 
ber,  1867.  Tbe  defendants  putting 
in  no  answer,  judgment  was  taken 
against  them  by  default.  The  pres- 
ent action  was  brought,  upon  the 
same  contract,  to  recover  wages  for 
the  months  of  November  and  Deeem- 
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ber,  1857.  BM  that  the  defendants 
were  not  estopped  by  the  record  of 
the  recovery  in  the  former  action, 
Arom  showing  that  the  agreement  be- 
tween the  parties  had  been  vaccUed 
by  mntoal  consent.  Van  AlHyne  ▼. 
.Indiana^  PtUsbwrgh  3;c,  BaH  Road 
Co,,  28 

2.  Persons  not  made  parties  to  a  for- 
mer action  are  not  barred  or  estop- 
ped ft-om  raising,  in  a  subsequent 
action,  questions  not  raised  or  passed 
upon  in  the  former.  Knauth  ▼.  Bas- 
set, 81 

8.  A  former  suit,  brought  by  the  holder 
of  a  promissory  note,  against  the 
maker,  for  the  consideration  for 
which  the  note  was  given,  and  a  ver- 
dict and  judgment  for  the  defendant 
therein,  is  no  bar  to  an  action  upon 
the  note,  by  the  holder  against  the 
maker.    Slauson  y.  EitgUhaai,  198 

4.  Where  the  second  action  involves  no 
inquiry  into  the  merits  of  the  former 
judgment,  and  is  sustainable  on 
grounds  entirely  independent  of  such 
former  judgment,  it  will  not  be  bar- 
red, ib 


FISHERY. 
89$  Otbtbbs. 

FRAUD. 

jSSm  Statutbb. 

YxirnoB  ahd  Pubchasbb,  11. 

FRAUDS,  STATUTE  OF. 
Ses  Agbbbkbitt,  4,  7. 


G 


GRANT. 

See  Dbbd. 
Otbtbbs. 


GUARANTY. 

One  who  has,  by  an  instrument  indor- 
sed upon  a  lease,  guarantied  the 
ihlflllment  of  the  covenants  in  the 


lease  by  the  lessees,  is  bound  by  his 
guaranty,  although  the  lease  is  exe- 
cuted by  only  one  of  the  lessees ; 
where  it  appears  that  both  lessees 
occupied  the  demised  premises,  and 
had  possession  of  all  the  personal 
property  mentioned  in  the  lease,  for 
the  whole  term.  McLaughlin  v  Mo- 
Govern,  208 


H 


HEIRS  AND  DEVISEES. 

1.  Heirs  or  devisees  can  compel  an  ex- 
ecutor or  administrator  to  pay  the 
purchase  money  remaining  unpaid 
upon  lands  purchased  by  the  tes- 
tator or  intestate  and  held  by  him 
under  a  contract,  at  the  time  of  his 
death,  out  of  the  assets  in  the  hands 
of  such  executor  or  administrator. 
Lamport  v.  Beeman,  289 

2.  The  contract  debt,  for  the  purchase 
money,  is  not  a  mortgage,  within 
the  intent  and  meaning  of  the  stat- 
ute making  mortgages  given  by  an 
ancestor  or  testator  a  charge  upon 
the  land  descending  to  an  heir  or 
passing  to  a  devisee,  to  be  paid  by 
the  heir  or  devisee,  unless  there  be 
an  express  direction  to  the  contrary 
in  the  will.    (1  J2.  iS.  659,  ^  4.)     ib 

8.  The  provision  of  the  statute  is  con- 
fined exclusively  to  lands  descend- 
ing or  passing  by  devise,  subject  to 
a  mortgage  "  executed  by  any  ances- 
tor or  testator."  It  refers  to  no 
other  charge  or  incumbrance  what- 
ever, legal  or  equitable.  ib 

See  Ybndob  aitd  Pubcbabxb,  5. 


HIGHWAYS. 

1.  An  order  was  made  by  commission- 
ers of  highways,  laying  out  a  high- 
way, from  which  four  individuals 
appealed,  separately,  to  the  county 
judge,  who  thereupon  appointed 
three  referees  to  hear  and  determ- 
ine the  same.  The  appeals  were  all 
heard  together,  at  one  and  the  same 
timo,  and  the  determination  of  tho 
commissioners  affirmed,  four  sepa- 
rate orders  of  affirmance  being 
made.    J3M  that  the  referees  were 
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not  entitled  to  receive  compensation 
for  their  senricee,  each,  at  the  rate 
of  |2  per  day,  for  each  appeal,  bat 
that  each  referee  was  only  entitled 
to  $2  per  day  for  the  time  he  was 
employed  in  hearing  and  determin- 
ing the  question  referred  to  them  in 
regard  to  laying  out  the  road,  with- 
out reference  to  the  number  of  ap- 
peals or  appellants.  Disotway  ▼. 
Winani,  578 

2.  Whatever  may  be  the  number  of  ap- 
peals, there  should  be  but  one  set 
of  referees,  but  one  proceeding,  or 
hearing  and  determination,  and  only 
one  order  to  signify  what  that  de- 
termination is.  %b 

8.  Where  an  order  of  commissioners 
of  highways,  laying  out  a  highway, 
is  affirmed  by  referees,  on  appeal  to 
the  county  Judge,  the  fees  of  the 
referees  are  to  be  paid  by  the  par- 
ties appealing.  If  there  are  several 
appellants,  the  obligation  to  pay  is 
joint  and  several,  and  may  be  en- 
forced in  an  action  by  the  referees, 
or  their  assignee,  against  one,  only, 
as  well  as  in  an  action  against  all 
the  appellants.  ib 

4.  Requisites  and  snfflciency  of  an  ap- 
plication to  commissioners  of  high- 
ways for  the  laying  out  of  a  private 
road  under  the  statute.  (Laws  of 
1858,  eh,  174,  §  1.)  Feofie  v.  Tay- 
lor, 481 

6.  If  the  application  contains  a  suffi- 
cient description  of  the  land  requir- 
ed, to  enable  the  owner  to  under- 
stand what  portion  of  his  lands  is 
intended  to  be  taken,  and  the  Jury 
intelligently  to  determine  upon  the 
necessity  of  the  road,  and  to  assess 
the  damages,  the  intent  of  the  stat- 
ute is  satisfied.  ib 

6.  Where,  although  it  did  not  express- 
ly appear  that  the  jurors  were  free- 
holders, no  objection  was  made  on 
that  ground,  and  the  parties  agreed 
upon  the  six  persons  on  the  list  who 
afterwards  acted  as  jurors,  in  mak- 
ing the  assessment ;  it  was  held  that 
the  absence  of  proof  that  any  of 
them  were  not  freeholders ;  the  fkil- 
ure  to  object  on  that  ground ;  and 
the  express  assent  to  the  jurors,  was 
sufficient  proof  that  they  possessed 
the    necessary   constitutional    and 


statutory  qualifications ;  or  at  least 
amounted  to  a  waiver  of  the  consti- 
tutional provision  made  for  the  par- 
ty's own  benefit.  tb 

7.  The  owner  of  the  land  cannot  ob- 
ject that  the  terminus  of  the  road 
actually  laid  out  is  diffSerent  from 
that  applied  for,  where  it  appears 
that  though  described  under  differ- 
ent names  the  termini  are  identical. 

%b 

See  Btbkbtb. 


HOLDER. 
See  Bakk  Notes. 


INFANTS. 
See  JvBiBDicTiov. 


INJUNCTION. 

In  a  case  of  sufficient  importance,  the 
cutting  of  trees  standing  on  the  line 
between  acyoining  proprietors  may 
be  restrained  by  injunction,  it  seems. 
Rdyea  v.  Beaver ,  547 

See  DiVBRSioN  of  Watbb,  4. 
Rail  Roads,  6,  7. 


INSURANCE. 

1.  An  insurance  company  is  chargea- 
ble with  knowledge  of  all  the  facts 
stated  by  an  applicant  for  insurance, 
to  the  company's -agent,  respecting 
the  applicant's  title  and  interest  in 
the  insured  premises.  And  if  the 
applicant,  on  applying  to  such  agent, 
for  insurance,  truly  states  to  him 
the  real  condition  of  the  property, 
he  cannot  be  held  to  have  made  any 
misstatement,  or  practiced  any  con- 
cealment in  reference  to  the  com|>a- 
ny,  notwithstanding  the  written  ap- 
plication varies  ttoxn.  such  state- 
ment, ffodgkins  v.  Montgomery 
Co,  Mutual  Ins.  Company ,         218 
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2.  Among  the  conditions  and  stipula- 
tions attached  to  a  policy  of  insur- 
ance, and  subject  to  which  it  was 
issued  and  received,  were  the  follow- 
ing :  All  persons  snstaininc  damage 
by  fire  were  forthwith  to  give  notice 
to  the  company,  and  within  forty 
days  they  were  to  "  deliver  in  a  par- 
ticular account"  of  such  loss  or 
damage.  Losses  were  payable  by 
the  company  in  three  months  after 
the  loss  should  have  been  ascertain- 
ed and  proved  and  the  statement 
made  as  above.  Then  followed  this 
clause:  "All  communicoUions  and 
notices  to  the  company  must  be  post 
paid  and  directed  to  the  secretary,  at 
C."  The  statement  of  the  loss  was 
made  out,  sworn  to,  and  deposited 
in  the  post  office,  inclosed  in  a  seal- 
ed envelope,  postage  paid,  and  ad- 
dressed to  the  secretary  of  the  com- 
ptny  at  C,  but  was  never  received 
by  the  company.  HM  that  t^e  con- 
dition requiring  the  insured  to  "  de- 
liver in"  the  statement  of  loss  within 
forty  days  was  a  positive  require- 
ment of  the  policy  on  that  particular 
subject,  which  could  not  be  deemed 
superseded  or  nullified  by  the  gene- 
ral direction  to  forward  communica- 
tions and  notices  by  mail ;  and  that 
in  sending  such  statement  by  mail, 
the  insured  had  not  complied  with 
the  conditions  of  the  policy.  i^ 

See  Ships  abd  Ship  Owvbbs,  1  to  6. 


JUDGMENT. 

1.  A  judgment  entered  by  confession, 
although  it  be  not  confessed  in  con- 
formity with  the  provisions  of  the 
code,  (sec.  882,)  is  not  absolutely 
and  utterly  null  and  void,  but  void- 
able at  the  instance  of  certain  cred- 
itors.   SKddon  v.  Stryker,  116 

2.  Bo  long  as  it  remains  unvacated,  and 
apparently  in  full  force  upon  the  rec- 
ords of  the  court,  it  cannot  be  im- 
peached collaterally ;  and  the  record 
thereof  should  not  be  rejected  when 
offered  in  evidence  by  a  sheriff  as  a 
iustification  for  taking  property.  A 

8.  A  subsequent  purchaser  under  the 
judgment  debtor,  in  order  tor  avail 
himself  of  defects  in  the  judgment, 


must  proceed  by  suit  or  motion  di- 
rectly against  the  judgment.  ib 

4.  Where  &cts  haye  arisen  since  a  judg- 
ment was  entered,  of  such  a  nature 
that  it  is  clear  the  judgment  ought 
not  to  be  executed,  relief  against  Uie 
judgment  may  be  given  upon  a  mo- 
tion to  vacate  the  same;  provided 
the  fiscts  are  undisputed.  Wetmore 
V.  Zow,  615 

6.  Where  the  ground  upon  which  the 
judgment  was  ordered,  viz.  the  ab- 
sence of  any  legal  sanction  to  the  act 
enjoined,  has  since  been  removed,  by 
authorizing  the  doing  of  the  act,  this 
will  present  a  prima  facie  case  for 
the  application  of  the  rule.  ib 

6.  A  judgment  is  not  irregular  though 
not  signed  by  the  clerk ;  at  least  not 
Toid,  so  as  to  enable  a  third  person 
to  object  to  its  invalidity  on  that 
ground.  Signing  is  not  indispensa- 
ble to  its  validity.  AHieane'  Bank 
V.  TreadweU,  668 

See  Dbbtob  ahd  Cbbditob,  10. 
jubtiobs*  coubts,  2,  8. 
Ships  abd  Ship  Owbbbs,  10. 


JURISDICTION. 

1.  The  supreme  court  possesses  all  the 
powers  and  exercises  the  functions 
both  of  the  supreme  court  and  the 
former  court  of  chancery;  but  it  has 
not  acquired,  by  the  blending  of  the 
two  tribunals,  any  right  or  authority 
which  did  not  belong  to  one  or  the 
other  of  their  formerly  separate  ju- 
risdictions.    Onderdonk  v.  MoU,  106 

2.  Notwithstanding  the  attempt  to  com- 
bine law  and  equity,  the  action  and 
administration  of  the  court  is  per- 
fectly distinct  in  affording  legal  or 
equitable  remedies ;  as  much  so  as 
when  the  remedies  were  to  be  sought 
in  different  courts.  4b 

9.  Where  there  is  no  trust,  and  there 
is  no  personal  estate  in  the  distribu- 
tion of  which  any  trust  can  arise,  de- 
visees who  claim  merely  legal  estates 
hi  the  real  property  of  the  testator 
are  not  authorized  to  bring  a  suit  ia 
equity  to  obtain  a  judicial  construc- 
tion of  the  will  of  the  testator.      t& 

4.  Where  the  question  to  be  determined 
is  a  purely  legal  question,  concern- 
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fng  tbe  nainra  of  tba  estates  created 
by  a  will  in  the  lands  devised,  it 
seewu  the  proper  remedy  is  in  a 
coart  of  law  J  by  an  action  of  ef^et- 
meni  to  be  brought  by  a  party  claim- 
ing the  lands,  or  some  portion  of 
them,  under  one  construction  of  the 
devise,  against  another  party  with- 
holding the  possession  under  another 
constrnction.  ib 

5.  The  whole  power  of  the  court  to  or- 
der the  sale  of  the  lands  of  infants  is 
derived  from  the  statute.  There  is 
no  snch  original  Jurisdiction  in  a 
court  of  equity.  ib 

6.  If  snch  statutory  Jurisdiction  can  be 
exercised  upon  bill  or  complaint,  as 
well  as  in  the  ordinary  mode  by  pe- 
tition, still  there  is  no  authority  for 
uniting  in  such  a  suit  parties  who 
claim  a  legal  title  adverse  to  the  in- 
font,  and  compelling  them  to  litigate 
that  claim  and  have  it  passed  upon ; 
and  there  are  insuperable  objections 
to  such  a  course.  ib 

SssAbsbvt  Dbpsbtdavtb. 

justicbs*  goubtb,  1,  2. 
Pbacticb. 


JUSTICES'  COUKTS. 

1.  Where  the  affidavit  on  which  a  Jus- 
tice of  the  peace  issues  an  attach- 
ment contains  some  legal  evidence 
tending  to  show  that  tbe  defendant 
has  departed  from  the  county  where 
he  last  resided,  with  intent  to  de- 
fraud his  creditors,  it  is  sufficient  to 
give  the  Justice  Jurisdiction,  and  to 
uphold  his  Judgment  when  attacked 
collaterally.    Kissoek  v.  Grant,  144 

2.  And  the  Justice  having  Jurisdiction, 
his  error  in  subsequently  issuing  a 
summons,  and  holding  the  cause 
open  until  its  return,  will  not  render 
his  Judgment  entirely  nugatory,    ib 

8.  Such  a  Judgment,  though  erroneous, 
is  regular  and  vsiid  until  reversed ; 
and  an  execution  issued  thereon,  and 
a  sale  of  property  upon  it,  will  be 
regular  and  lawful,  and  will  not  be- 
come irregular  or  unlawful  by  the 
subsequent  reversal  of  the  Judgment. 
Pabkbb,  J.  dissented.  ib 

i.  It  is  not  a  ground  of  error  that  when 
the  Jury  retnmedi  to  render  their 


verdict,  in  a  Justice's  court,  no  one 
appeared  or  answered  for  the  plain- 
tiff.   McEaeknm  v.  RandU^,       801 

6.  If  the  plaintiff  is  present  when  the 
Jury  deliver  their  verdict,  and  if,  be- 
ing so  present,  he  Is  called,  before 
the  verdict  is  received,  the  ^ct  that 
no  one  appears  for  him,  or  answers 
for  him,  is  no  ground  for  not  receiv- 
ing the  verdict.  %b 

6.  To  make  the  point  available  as  a 
ground  of  error,  that  the  directions 
of  the  statute  have  not  been  com- 
plied with,  it  should  be  stated  that, 
when  the  verdict  was  received,  tho 
plaintiff  was  ab»eni  and  no  one  ap- 
peared or  answered  for  him.  ih 

See  Wabraktt,  2,  8. 


LEASE. 
See  AoRBBXBirT,  h 

QUABABTT. 


LEQISLATUBE. 
See  Taxxb  ahd  Taxatiob. 


LEVY. 

Although,  to  constitute  a  levy,  the  of- 
ficer must  see  the  goods,  and  they 
must  be  within  his  power — at  least 
so  far  as  to  assert  title  to  them  in  the 
presence  of  those  who  obstruct  the 
execution  of  his  process — it  is  not 
necessary  that  the  debtor,  or  owner 
of  the  goods,  shall  acquiesce  in  the 
levy.    Artieam'  Bank  v.  Treadu^l, 

668 


LEX  DOMICILH. 

1.  The  law  of  the  owner's  domicil  d^ 
termines  the  validity  of  every  trans- 
fer, alienation  or  disposition  made 
of  personal  property  by  the  owner; 
and  the  nature  and  construction  of 
personal  contracts  la  to  be  controll- 
ed by  the  lex  loci  contractus.  Per 
Wbioht,  J.    Vanbvekirk  v.  Warren, 

467 

2.  This  is  the  general  rule,  excomUati; 
but  a  particular  state  may,  by  its 
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statute  or  cuBtomary  law,  make 
special  provistona  in  respect  to  per- 
soDal  property  actually  within  its 
territory,  in  favor  of  its  own  citi- 
zens, as  it  has  entire  dominion  over 
it  while  therein,  in  point  of  sove- 
reignty or  jurisdiction.  PffrWaiGHT, 
Justice.  »5 

8.  A  voluntary  transfer  of  personal 
property,  which  is  valid  by  the  law 
of  the  owner's  domicil,  is  valid  every 
where,  unless  the  law  of  the  partic- 
ular sovereignty  in  which  it  is  situ- 
ated has  abrogated,  or  is  in  contra- 
vention, in  special  cases,  of  the 
general  rule  of  the  public  law.  Per 
Bright,  J.  %b 


LEX  LOCI  CONTBACTUS. 
See  Lbx  DomciLn. 

LICENSE. 
899  Nbw  York  (Citt  of),  1,  2. 

LIMITATIONS,  STATUTE  OP. 

1.  The  rule  in  respect  to  partial  pay- 
ments renoains  the  same  as  it  was 
before  the  code,  viz.  that  in  order 
to  take  a  case  out  of  the  statute  of 
limitations  they  must  be  made  un- 
der circumstances  to  warrant  a  find- 
ing, ais  a  question  of  fact,  that  the 
debtor  intended  to  recognize  as  sub- 
sisting the  debt  in  question,  and 
that  he  was  willing  to  pay  it.  Piek" 
et  V.  King,  193 

2.  A  debtor,  upon  assigning  his  prop- 
erty in  trust  for  the  benefit  of  cred- 
itors, parts  with  all  control  of  the 
property  assigned,  and  appoints  the 
assignees  his  trustees  to  apply  the 
proceeds  thereof  as  directed  in  the 
assignment;  but  they  do  not  be- 
come his  agents  in  such  a  sense  as 
to  have  authority  to  make  any  new 
contract  or  promise  binding  upon 
him,  or  to  make  a  payment  upon 
any  of  his  debts  which  shall  be 
equivalent  to  a  new  and  express 
promise  by  him.  ii5 

8.  An  assignee  is  not  an  agent  author- 
ized to  renew  a  debt,  or  take  it  out 
of  the  statute  of  limitations,  as 
against  the  assignor,  tb 


4.  A  temporary  absence  from  the 
state,  without  a  change  of  residence, 
is  not  the  exception  contained  in 
the  statute  of  limitations,  and  does 
not  prevent  the  running  of  the  stat- 
ute during  such  absence.  Hiekok 
V.  Bliu,  821 

5.  Where  a  referee  finds  that  the  de- 
fendant was  absent  from  the  state 
by  various  joumeySt  at  least  one 
year  in  the  aggregate,  during  the 
six  years,  this  is  not  such  a  finding 
of  absence  as  will  warrant  a  Judg- 
ment against  the  defendant,  who 
has  pleaded  the  statute  of  limita- 
tions, tb 

6.  When  one  who  is  principal  in  a  Joint 
and  several  note,  makes  a  payment 
of  interest  at  the  request  of  the 
other  Joint  maker,  and  it  is  indorsed 
on  the  note,  such  payment  is  evi- 
dence of  a  new  promise,  by  both 
makers,  sufficient  to  take  the  case 
out  of  the  statute  of  limitations. 
Munro  v.  Potter,  868 

See  Proxibbobt  Notes. 


M 

MANDAMUS. 

The  legislature,  by  the  6th  section  of 
the  act  of  April  17,  1860,  empow- 
ered the  board  of  supervisors  of  the 
county  of  New  York  to  cause  to  be 
raised  and  collected  a  sum  not  ex- 
ceeding $80,000,  to  meet  and  pay 
whatever  sum,  up  to  that  amount, 
might  be  found  due  to  the  contract- 
ors with  the  commissioners  of  rec- 
ords ;  and  authorized  the  comptroll- 
er "  to  pay  said  amount  when  the 
same  "  should  *'  be  Judicially  deter- 
mined." Held  1.  That  the  legislature 
did  not  intend,  by  the  terms  "judi- 
cial determination"  a  determina- 
tion by  action  commenced  against 
the  board  of  supervisors,  and  a 
judgment  recovered  in  it,  before  the 
comptroller  should  pay  the  amount ; 
inasmuch  as  such  a  remedy  did  not 
exist,  in  favor  of  the  contractors. 
2.  That  the  contractors  could  have 
no  Judicial  determination  except  in 
a  proceeding  by  mandamus;  and 
that  in  vhe  absence  of  any  specific 
directions  in  the  act,  as  to  the  man- 
ner of  that  determination,  it  would 
be  unreasonable  to  infer  that  any 
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other  mode  was  intended  than  that 
attainable  by  mandamus.  8.  That 
the  proper  remedy  of  the  contract- 
ors, upon  the  refusal  of  the  comp- 
troller to  pay  them  the  amount 
certifled  by  the  commissioners  of 
records  to  be  due  to  them,  was  by 
mandamus.  PeopU  ex  rd.  MeSpe- 
dan  y.  HawM,  69 


MOBTGAGK 

1.  7b  $eewre  future  advances, 

1.  The  condition  of  a  mort^iaf^e  may 
provide  for  ftiture  advances,  and 
specify  a  certain  sum  sufficiently 
large  to  cover  the  amount  of  the 
floating  debt  intended  to  be  secured 
thereby.  It  eeemSf  however,  that  as 
against  creditors  or  subsequent  pur- 
chasers without  notice,  the  condi- 
tion of  a  mortgage  cannot  be  ex- 
tended by  a  contemporaneous  or 
subsequent  parol  agreement,  so  as 
to  embrace  a  debt  not  within  its 
very  terms.      Murray  v.   Barney^ 

886 

2.  Payment  of. 

2.  Payment  of  a  bond  and  mortgage 
extinguishes  it.  If  the  payment  be 
of  the  whole  amount  secured  by  the 
instrument,  it  extinguishes  the  same 
altogether ;  if  of  only  a  part,  it  ex- 
tinguishes it  pro  tanto,  Champney 
r.  Coope,  539 

8.  There  is  no  exception  to  this  rule,  as 
between  the  debtor  and  the  creditor, 
although  the  security  may  some- 
times, for  equitable  purposes,  be 
kept  alive  as  between  the  principal 
debtor  and  his  surety,  where  the 
payment  has  been  made  by  the  lat- 
ter, ib 

4.  Whether  a  sum  of  money  received 
by  the  creditor,  upon  the  bond  and 
mortgage,  amounts  to  a  payment, 
depends,  ordinarily,  upon  the  intent 
of  the  party  paying  or  advancing 
the  same.  i^ 

5.  If  intended  and  declared  to  apply 
on  the  instrument,  at  the  time,  and 
so  received,  at  the  time,  in  total  or 
partial  satisfaction  thereof,  it  has 
that  effect ;  and  no  subsequent 
change  of  intent  by  the  debtor  can 
retroact,  or  renew  the  security,  with- 
out the  CQQsent  of  the  parties  inter- 


ested, and  without  prejudice  to  third 
persons.  ib 

6.  Where  a  mortgage  is  executed  by 
A.  for  the  benefit  of  B.,  the  latter  is 
the  real  debtor,  and  a  payment  made 
by  him  is  equivalent,  in  its  effect 
upon  the  bond  and  mortgage,  to  a 
payment  by-  A.  It  will  he  deemed 
a  payment  for  the  benefit  of  A.  and 
by  his  direction  -,  and  as  far  as  it 
goes,  is  an  extinguishment  of  the 
mortgage.  ib 

7.  Under  such  circumstances,  the  death 
of  A.  will  terminate  whatever  agen- 
cy there  may  be  in  B.  It  will  not 
be  presumed  that  after  that  event  B. 
had  any  authority  from  A.  to  nego- 
tiate the  mortgage,  or  to  make  any 
representations  as  to  the  validity 
and  sufficiency  thereof,  which  will 
bind  or  estop  A.  ib 

8.  Nor  will  the  fact  that  B.  is  the  ex- 
ecutor of  A.'s  win,  give  him  author- 
ity to  make  such  representations ; 
it  not  being  an  act  for  the  benefit  of 
the  estate.  ib 

9.  Where  the  plaintiff  took  from  B.  a 
bond  and  mortgage  thus  made  by 
A.  for  B.'s  benefit,  with  an  assign- 
ment thereof  executed  by  the  mort- 
gagee, in  part  payment  of  a  prece- 
dent debt ;  with  knowledge  that  the 
bond  and  mortgage  were  long  over- 
due; that  A.,  the  mortgagor,  was 
dead ;  that  B.,  as  executor  of  A., 
had  no  power  to  mortgage ;  that  he 
was  embarrassed  in  his  circumstan- 
ces, and  was  endeavoring  to  secure 
the  plaintiff's  debt  by  means  of  se- 
curities which  he  did  not  own,  and 
the  very  possession  of  which,  by 
him,  was  some  evidence  that  they 
were  paid ;  it  was  hdd  that  the 
plaintiff  did  not  present  herself  with 
any  special  equities  against  A.,  and 
could  not  enforce  the  mortj^age 
against  A.'s  estate.  ib 

10.  The  payment  by  a  debtor,  of  the 
amount  due  upon  a  bond  and  mort- 
gage, will  operate  as  a  satisfaction, 
notwithstanding  such  payment  be 
accompanied  by  a  stipulation  and 
an  intent  to  have  the  instrument 
subsequently  assigned  and  kept  on 
foot  as  valid  securities.  ib 
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8.  Siaiute  for^dotun  of. 


11.  The  words  "  pereoDal  representa- 
tives," used  in  the  statute  relative 
to  the  foreclosure  of  mortga^^es  by 
advertisement,  passed  May  7, 1844, 
requiring  the  notice  to  be  served 
upon  the  mortgagor  or  his  personal 
representatives,  means  "  executors 
or  administrators,"  and  not  heirs  or 
devisees.    And^son  v.  Austin,  819 

12.  Where  there  is  no  personal  repre- 
sentative to  be  served  with  notice, 
that  provision  of  the  statute  is  inop- 
erative, and  the  foreclosure  will  be 
good  if  conducted  in  the  mode  oth- 
erwise prescribed  in  the  statute.   %b 

18.  Where  mortgaged  premises  consist 
of  two  or  moro  parcels  which  had 
previously  been  held,  used  and  con- 
veyed together,  as  one  farm,  a  sale 
of  the  whole  in  one  parcel  is  good. 

ib 

See  Coitiitbb-Claim,  1, 

Principal  and  Aq'est,  8. 
Ububt,  14. 


MORTGAGOR  AND  MORTQAQEE. 

Mere  delay  in  foreclosing  a  mortgage, 
without  any  request  or  notice  to 
foreclose,  and  where  the  interest  has 
been  paid,  is  not  enough  to  charge 
upon  the  mortgagees  the  consequen- 
ces of  a  fall  in  the  value  of  the  mort- 
gaged property.  Merchants*  Ins, 
Co,  V.  Hinman^  410 


MUNICIPAL  CORPORATIONS. 

1.  For  an  iiynry  to  the  property  rights 
of  a  city  corporation,  occasioned  by 
the  construction  of  a  rail  road,  the 
corporation  has  a  right  of  action, 
and  may  prosecute  the  same,  in  its 
own  behalf.  The  people  are  not 
the  proper  representatives  of  those 
rights.    People  v.  LaWj  494 

2.  To  an  action '  by  property  owners, 
seeking  relief  against  the  construc- 
tion of  a  rail  road  in  the  streets  of 
a  city,  on  the  ground  that  the  grant 
to  construct  such  road  is  the  grant 
of  a  franchise,  valuable  in  itself  as 
a  property  right,  and  attempted  to 
be  disposed  of  without  considera- 
tion, or  for  an  insufficient  considera- 


tion, and  in  violation  of  the  provis- 
ions of  the  city  charter,  the  city 
corporation  is  a  necessary  party.  \h 

8.  So,  where  the  grounds  of  relief  are 
based  upon  the  abuse  of  power,  by 
the  city  corporation,  or  its  agents 
or  8<>rvants,  the  parties  whose  ac- 
tion is  impeached  are  necessary  par- 
ties to  the  suit  ib 

4.  A  contract  in  writing  was  entered 
into,  on  the  14th  of  February,  1864, 
between  J.  B.  and  the  city  of  Brook- 
lyn, by  which  the  former  agreed  to 
furnish  all  the  materials  and  do  the 
work  necessary  to  grade  and  pave 
Washington  avenue  and  D.  street  to 
the  Flatbush  line,  in  the  manner 
specified;  and  the  city  agreed,  in 
consideration  of  the  due  and  faithful 
performance  of  the  contract  by  J. 
B.,  to  cause  due  diligence  to  be  used 
in  laying,  confirming  and  collecting 
the  assessment  for  the  cost  of  said 
work,  and  to  pay  J.  B.,  his  heirs  or 
assigns,  the  price  per  running  foot 
therein  specified,  as  the  same  should 
become  due,  and  be  received  into 
the  treasury  from  said  assessment. 
On  the  27th  of  Januaiy,  1855,  J.  B. 
made  an  order  in  writing,  whereby, 
for  value  received,  he  directed  the 
city  to  pay  out  of  the  money  due 
to  him  on  said  contract,  $2000,  to 
R.  P.  or  order.  In  satisfaction  of 
which  order,  the  city,  on  the  17th 
of  December,  1855,  issued  a  certifi- 
cate, under  its  corporate  seal,  certi- 
fying that  there  would  be  due  from 
the  city  to  J.  B.  or  R.  P.  or  order, 
on  contract  for  Washington  avenue 
grading  and  paving,  ^dc,  $2000, 
payable  upon  the  surrender  of  the 
certificate  when  the  assessments  for 
said  improvement  should  have  been 
collected  and  paid  into  the  city 
treasury.  In  an  action  by  the  hold- 
er and  assignee  of  the  certificate, 
against  the  city,  for  negligence  in 
not  collecting  the  assessments  out 
of  which  the  certificate  was  paya- 
ble, it  appearing  that  the  assessment 
upon  the  property  benefited  had 
been  duly  made  and  confirmed  by 
^  the  corporation,  and  a  warrant  is- 
sued in  due  season,  to  collect  the 
money,  which  was  returned  unsatis- 
fied, for  want  of  purchasers,  after 
the  property  had  been  duly  adver- 
tised and  offered  for  sale;  it  was 
held  that  the  city  was  not  bound  to 
advertise  and  offer  to  sell  the  prop- 
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erty  a  lecond  time,  in  the  hope  of 
obtaining  a  purchaser ;  and  that  it 
was  not  guilty  of  negligence  in  omit- 
ting to  do  80.  Riekardton  t.  City 
of  Brooklyn,  569 

6.  In  such  a  case  it  is  the  duty  of  the 
contractor,  or  the  holder  of  the  cer- 
tificate, to  attend  the  sale  and  bid 
in  the  property,  for  the  protection 
of  his  own  interests,  and  resell  it  for 
his  own  benefit.  ib 

6.  The  contractor  makes  his  bargain, 
and  undertakes  the  work,  with  ex- 
press reference  to  the  source  from 
whenco  he  is  to  receive  payment 
And  if  the  source  proves  insufficient 
to  recompenoe  him  for  what  he  has 
done,  the  statute  has  provided  no 
means  for  his  indemnity.  Per 
Baowv,  J.  %b 


N 


NEGUOENCE. 
See  Bail  Boad  Coxpakibs,  1  to  7. 

NEW  TORE,  (CITY  OP.) 

1.  Where  the  common  council  of  the 
city  of  New  York  enters  into  a  spe- 
cific agreement  with  a  rail  road 
company,  prescribing  the  regula- 
tions to  which  the  latter  shall  be 
subject,  requiring  no  further  license, 
and  reserving  no  right  to  require 
one,  they  are  concluded  by  their 
contract  from  afterwards  passing  an 
ordinance  requiring  the  taking  out 
of  a  license  and  the  payment  of  a 
fee  by  the  company,  as  a  condition 
precedent  to  the  right  to  run  its  cars. 
Inob AHAM,  J.  dissented.  Mayor  ^e. 
of  New  York  v.  Second  Avenue  Sail 
Road  Co.,  41 

2.  Such  an  agreement  is  neither  more 
nor  less  than  a  license;  and  if  it 
confers  the  right  to  run  cars  in  a 
certain  manner,  through  a  specified 
portion  of  the  city,  no  subsequent 
enactment  can  curtail  that  right.  %b 

8.  By  the  act  of  the  legislature  of  April 
14,  1860,  to  confirm  a  grant  or  reso- 
lution of  the  common  council  of  the 
city  of  New  York,  passed  in  1858, 


authorixing  the  oonstnicUoD  of  a  rail 
road  in  certain  streets  and  avenues 
in  said  city,  (the  Ninth  Avenu^  Rail 
Road)  and  to  authorize  the  construc- 
tion of  said  rail  road,  it  was  intend- 
ed to  confirm  and  make  valid  the 
grant  or  permission  conferred  by 
the  resolution  and  action  of  the 
common  council,  whether  regular  or 
irregular;  whether  valid  or  invalid ; 
whether  the  consent  was  snflSciently 
or  imperfectly  given.  And  the  ef- 
fect of  the  act  was  a  legislative  dec- 
laration and  abjudication  'that  such 
consent  was  intended  to  be  given ; 
and  their  confirmation  was  based 
upon  that  assumption,  and  the  ac- 
tion of  the  common  council  intend- 
ed to  be  validated.    Peo^  v.  Zaw, 

494 

4.  This  the  legislature  had  the  power 
to  do,  and  by  the  act  in  question  it 
effectually  ratified  the  action  of  the 
conmion  council.  ib 

5.  That  act  intended  to  confer,  and  ac- 
tually conferred,  an  original  grant  of 
power  to  construct  said  rail  road. 
It  had  that  effect,  independent  of  the 
consent  of  the  common  council ;  and 
it  was  effectual  in  form  to  accom- 
plish that  purpose.  ih 

6.  The  act  of  April  14, 1860,  was  valid 
and  constitutional.  ib 

7.  The  act  of  April  14, 1860,  to  confirm 
a  grant  or  resolution  of  the  common 
council  of  the  city  of  New  York, 
passed  in  1858,  authorizing  the  con- 
struction of  a  rail  road  in  certain 
streets  and  avenues  in  said  city,  (the 
Ninth  Avenue  Rail  Road,)  and  to  au- 
thorize the  construction  of  said  rail 
road,  was  a  legal  and  constitutional 
exercise  of  legislative  power.  It  was 
intended  to  confirm,  and  had  the  ef- 
fect to  confirm,  and  make  valid  the 
resolution  of  the  common  council, 
and  to  confer  by  original  authority 
the  right  to  make  and  construct  the 
rail  road  therein  mentioned.  We^ 
more  v.  Law,  516 

See  OoNSTiTUTiONAL  Law. 
Mandamus. 


NEXT  OF  KIN. 

1.  The  term  "  next  of  kin,"  as  used  in 
the  section  of  the  statute  authoris- 
ing actions  to  be  brought  against  Iha 
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next  of  kin  of  any  deceased  person, 
to  recover  the  value  of  any  assets 
that  may  have  been  paid  to  them  by 
an  executor  or  administrator,  means 
those  to  whom,  under  the  statute  of 
distributions,  the  personal  estate  of 
the  deceased  would  pass.  It  there- 
fore includes  the  widow  of  the  de- 
ceased. Merchants*  Ins.  Co,  t.  Bin- 
fiiofi,  410 

2.  Where  the  shares  of  the  estate  be- 
longing to  infants  have  been  paid 
over  to  their  general  guardians,  the 
action  is  properly  brought  against 
the  infants;  and  the  judgment 
should  direct  the  money  to  be  paid 
out  of  the  funds  in  the  hands  of  the 
guardians.  ib 

8.  The  sale,  by  a  widow,  of  her  inter- 
est in  the  assets  decreed  by  the  sur- 
rogate to  be  paid  over  to  the  next 
of  kin,  by  the  administrator,  will 
leave  her  liable  to  creditors  of  the 
estate,  for  the  amount  of  assets  re- 
ceived by  her  assignee,  to  the  same 
extent  as  if  the  same  had  been  re- 
ceived by  herself.  ib 

4.  If  the  widow  has  married  again,  her 
husband  is  not  a  necessary  or  proper 
party  to  an  action  brought  against 
her,  by  a  creditor  of  the  estate,  for 
the  purpose  of  recovering  the  value 
of  assets  paid  over  to  her  as  one  of 
the  next  of  kin,  by  the  administra- 
tor. %b 


NOTICE  OF  PROTEST. 
Se0  Proxisbort  Notes,  2,  8,  4. 
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OPINIONS  OF  WITNESSES. 

Although  great  respect  should  be  paid 
to  the  opinions  of  scientific  witnesses 
respecting  the  cause  of  an  accident, 
yet  they  are  no  more  controlling 
than  are  those  of  any  other  class  or 
body  of  men,  when  speaking  upon 
subjects  which  lie  within  the  range 
of  common  observation  and  experi- 
ence. BrehmY.  Great  Western  Bad- 
way  Co.f  256 

OYSTERS. 

1.  Oysters,  planted  by  an  individual  in 
a  bed  clearly  marked  out  and  de- 

Vol.  XXXIV.  44 


fined,  in  the  tide  waters  of  a  bay  or 
arm  of  the  sea,  which  is  a  common 
fishery  to  all  the  inhabitants  of  the 
state  where  the  bay  or  arm  of  the 
sea  is  situated,  and  where  there  are 
no  oysters  growing  spontaneously, 
at  the  time,  are  the  property  of  tiie 
person  who  plants  them ;  and  the 
taking  them  by  another  person  is  a 
trespass,  for  which  an  action  lies. 
Lowndes  v.  Dickerson,  686 

2.  It  is  indispensable  to  the  existence 
of  the  right  of  property  in  oysten 
thus  planted  that  the  bed  shall  not 
interfere  with  the  exercise  of  the 
common  right  of  fishing ;  for  if  the 
oysters  were  mingled  with  and  an- 
distinguishable  from  others,  of  nat- 
ural growth,  in  the  public  waters, 
the  interest  of  the  person  planting 
them  would  be  subservient  to  the 
public  use.    Per  Browv,  J.  «^ 

8.  Northport  Harbor,  being  an  inden- 
tation upon  the  southern  shore  of 
Long  Island  Sound,  is  a  part  of  the 
high  seas,  with  reference  to  the 
question  of  individual  ownership  of 
oyster  beds  planted  therein.  ^ 

4.  Although  diverse  opinions  have  been 
given,  in  this  country  and  in  Eng- 
land, upon  the  subject,  the  weight 
of  authority  seems  to  be  adverse  to 
the  existence  of  any  power  in  the 
British  crown  to  grant  to  an  indi- 
vidual the  right  of  taking  fish  in  the 
sea  and  in  the  creeks  and  arms  there- 
of, in  exclusion  of  the  common  lib- 
erty.   Per  Brown,  J.  %b 

5.  The  right  of  fishing  in  the  sea  is  a 
common  right ;  that  is,  a  right  inhe- 
rent in  all  the  people  of  the  realm, 
by  the  common  law.  It  is  one  of 
those  rights  held  by  the  sovereign 
power,  in  trust  for  all  the  people,  ib 

6.  Nothing  passes  by  grant,  in  deroga- 
tion of  such  rights,  by  implication. 

ib 

7.  Grants  of  this  description  are  con- 
strued strictly,  and  an  intention  to 
part  with  any  pari  or  portion  of  such 
rights  will  not  be  presumed,  unless 
clear  and  special  words  are  used  to 
denote  it.  ib 

8.  The  title  to  the  lands  under  the  w»> 
ters  of  Northport  Harbor,  in  Long 
Island  Sound,  is  not  in  the  town 
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of  Hantin^n  *,  and  the  inhabitants 
thereof  have  not  the  ezclusive  right 
to  take  fish  therein.  ib 


PARTIAL  PAYMENTS. 
See  LixiTATioNB,  Statute  of,  1. 

PARTIES. 

1.  As  between  the  executor  and  the 
heir  or  derisee  of  a  vendor,  a  con- 
tract for  the  sale  of  land  is  personal 
estate,  and  goes  to  the  executor,  and 
not  to  the  heir  or  devisee.  Adams 
V.  Chreem,  176 

%  Hence  in  an  action  by  the  devisees 
of  the  vendor,  against  the  vendee,  to 
recover  the  balance  of  purchase 
money  due  upon  the  contract,  the 
executor  of  the  vendor  should  be 
joined  as  plainti£  Jomsov,  J.  dis- 
sented. •  ib 

See  Assignment,  2. 
Jurisdiction,  6. 
Municipal  Corporatioks,  1,  2,  8. 

PAaTNBBBHIP,  7|  8. 


PARTKERSmP. 

1.  The  interest  of  a  partner  in  the  part- 
nership property,  consists  in  his  rata- 
ble proportion  of  the  assets  of  the 
copartnership,  after  the  payment  of 
all  the  debts.  In  a  suit  in  equity, 
for  a  settlement  of  the  copartnership 
afikirs,  no  decree  can  rightfully  be 
mado  for  the  payment  by  one  part- 
ner of  any  sum  to  another,  except 
upon  this  basis.    Bayes  v.  Reesej  151 

2.  A  decree,  upon  a  final  accounting 
between  partners,  directing  one  to 
pay  an  ascertained  balance  to  anoth- 
er, assumes  that  the  sum  so  decreed 
has  been  duly  ascertained  to  be  due 
to  such  partner  upon  a  ftill  settle- 
ment of  the  partnership  accounts, 
and  after  payment  of  all  the  partner- 
ship debts.  tb 

8.  The  character,  description  and 
amount  of  the  partnership  debte  is 
a  subject  within  the  necessary  and 


legitimate  scope  of  the  litigation 
which  results  in  the  recovery  of  a 
judgment  by  one  partner  against 
another,  in  such  an  action.  %b 

4.  And  if  the  partner  against  whom 
such  judgment  is  recovered  is  subse- 
quently compelled  by  legal  process 
to  pay  partnership  debts,  to  an 
amount  equal  to  the  sum  remaining 
unpaid  upon  the  judgment,  this  wiU 
not  entile  him  to  maintain  an  action 
against  his  former  copartners  to 
have  the  amount  of  such  partnership 
debts  so  paid  by  him  ascertained, 
and  for  a  decree  directing  that  such 
amount  be  allowed  to  him  as  pay- 
ment upon  the  judgment.  ib 

6.  His  only  remedy,  it  seems,  is  by  a 
bill  of  review,  or  a  supplemental 
bill  in  the  nature  of  a  bill  of  re- 
view, ib 

6.  A  partnership  that  has  no  limit  in 
respect  to  time,  may  be  dissolved  by 
either  partner,  at  any  time;   but 

■  such  a  dissolution  will  not  deprive 
the  other  party  of  any  claim  for 
damages  which  he  has  sustained 
prior  to  the  dissolution.  Nor  would 
he  be  authorized  to  incur  new  ex- 
penses or  liabilities  in  order  to  car- 
ry out  the  partnership,  after  notice 
of  dissolution.    Skinner  v.  Tinker^ 

833 

7.  For  a  debt  owing  by  all  the  partners 
— ^general  and  special — in  a  limited 
partnership,  a  suit  is  well  brought 
against  the  general  partners  alone. 
And  a  judgment  and  execution  in 
such  suit,  levied  upon  the  property 
of  the  partnership,  will  bind  the  en- 
tire interest  of  all  the  partners.  Ar- 
tisans' Bank  V.  Treadwea,  553 

8.  The  provision  of  the  statute,  that 
suits  in  relation  to  the  business 
of  a  limited  partnership,  "  may 
be  brought  and  conducted  by  and 
against  the  general  partners,  in  the 
same  manner  as  if  there  were  no 
special  partners,"  must  be  construed 
to  mean,  not  only  that  they  may  be 
thus  brought  "  in  the  same  man- 
ner," but "  with  the  same  effect."  ib 

m 

9.  When  a  limited  partnership  be- 
comes insolvent,  its  assets  do  not, 
fVom  that  time,  irrespective  of  the 
condition  of  any  creditor's  demand, 
become  trust  funds  for  the  benefit 
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of  all  the  creditors  of  the  partner- 
ship; so  as  to  prevent  a  creditor, 
either  by  superior  diligence  or  by 
the  favor  of  the  partners,  from  ac- 
quiring or  possessing  a  valid  lien 
thereon  in  preference  to  other  cred- 
itors, ib 

10.  The  assets  of  the  partnership  are 
trust  funds  for  the  benefit  of  the 
creditors  equally,  except  such  as  by 
superior  vigilance  have  obtained  a 
lien  on  the  property  of  the  partner- 
ship. And  they  become  trust  funds 
for  such  mode  of  distribution,  so  far 
as  any  action  of  the  partners  is  con- 
cerned, at  the  time  of  insolvency ; 
and  so  far  as  the  action  of  credit- 
ors is  concerned,  at  the  time  the 
court  takes  possession  of  the  fund, 
either  by  decree  or  by  the  appoint- 
ment of  a  receiver.  Until  that  time, 
it  is  the  right  of  every  creditor  to 
seek  a  preference,  and  to  obtain  one 
if  he  can,  by  superior  vigilance*    %b 

See  Eyidbhcb,  1,  2. 


PAYMENT. 

See  Banks. 

Limitations,  Statittb  of,  1,  2, 8. 
MoBTOAOE,  2  to  10. 
Principal  and  Aoeht,  8. 
PsoKissosT  Notes,  1. 


PERSONAL  PBOPEETT. 
See  Ybndob  and  PvbchabbBi  1,  2. 

PEWS. 

1.  The  owner  of  a  pew  in  a  church  is 
not  liable  in  personam^  in  respect  to 
an  assessment  thereon,  unless  there 
be  some  special  ground  fh>m  which 
to  infer  a  contract  and  promise  to 
pay.  Si.  Pavi*8  Churck  in  S^aeuee 
v.  Ford,  16 

2.  The  interest  in  a  pew,  created  by  a 
lease  in  perpetuity,  is  an  interest  or 
estate  in  realty,  and  the  lessees  or 
pew  owners  take  the  title  of  their 
pews  as  real  property  with  all  its 
incidents.  ib 

8.  Where  a  lease  of  a  pew  is  executed 
to  several  persons  they  are  tenants 
in  common  of  the  pew,  under  their 
lease,  having  several  and  distinct  | 


freeholds,  and  each  being  solely  and 
severally  seised  of  his  share.  ib 

4.  Neither  of  them  can  bind  the  other 
by  an  agreement  in  respect  to  the 
common  property,  but  any  one  can 
charge  his  separate  and  several  es- 
tate, or  can  convey  it,  or  mortgage 
it,  or  become  personally  liable  upon 
an  undertaking  respecting  it.        t& 

5.  Where  several  persons,  who  were 
tenants  in  common  of  a  pew,  signed 
a  paper  by  which  they  covenanted 
and  agreed  to  and  with  the  church 
that  a  former  appraisal  of  the  value 
of  such  pew  should  be  superseded, 
and  that  the  wardens  and  vestry, 
&c.  might  make  a  reappraisal  of  the 
value  of  said  pew  to  any  sum  not 
exceeding  $460,  and  that  the  pew 
should  be  subject  to  the  same  annual 
ta^  or  assessment  that  it  was  then 
liable  to ;  in  pursuance  of  which  stip- 
ulation the  pew  was  reappraised  at 
|276 ;  JGTeU,  in  an  action  against  all 
the  owners  of  the  pew,  to  collect  an 
assessment  made  upon  such  reap- 
praisal, that  neither  of  the  signers 
of  the  paper  became  bound  wiUi,  or 
as  surety  for  the  others,  nor  did  any 
one  of  them  charge  his  share  of  the 
pew  for  another  owner's  portion  of 
the  tax  or  assessment;  and  that 
consequently  a  Joint  acUon  could  not 
be  maintained  against  all  the  pew 
owners.  ib 


PLEADINa. 

1.  Where,  in  an  action  for  the  specifio 
performance  of  a  contract  for  the 
sale  of  lands,  the  answer  of  the  de- 
fendant sets  up  a  contract  essen- 
tially different  from  that  stated  in 
the  complaint,  the  latter,  if  by  pa- 
rol, cannot  be  specifically  onforoed. 
naxghi  v.  Child,  186 

2.  The  code  has  altered  the  rule  of 
pleading  in  such  cases.  Now,  if  the 
defendant  admits  the  making  of  a 
contract,  and  sets  out  its  terms,  hig 
answer  will  be  sufiicient,  althoiigh 
it  omits  to  set  up  the  statute  of 
frauds  as  a  bar.  ib 

8.  A  party,  in  pleading,  now,  need  on- 
ly state  the  facts  he  is  required  to 
prove,  and  need  not  insist  on  his  le? 
gal  rights  under  any  statute,  or  draw 
legal  conclusions.  ib 
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4.  The  rule  of  coiutniing  pleadings, 
under  the  oode  —  that  they  are  to 
be  constraed  most  favorably  to  the 
pleader — thoagh  admissible  on  ques- 
tions of /orm,  is  not  applicable  in  re- 
gard to  the  (tmdamental  requisites  of 
a  cause  of  action.  Spear  y.  Downing, 

522 


PRACTICE. 

1.  Where  Jnd^nnent  has  been  rendered, 
at  a  specisJ  term,  in  favor  of  the 
plaintiff,  on  demurrer  to  the  com- 
plaint as  being  fHroIous,  and  the 
defendant  has  appealed  from  that 
Judgment  to  the  general  term,  the 
respondent  cannot  make  a  motion  — 
grounded  on  the  trivolousness  of  the 
demurrer  and  of  the  appeal  —  that 
the  case  be  heard  out  of  its  order 
on  the  enumerated  calendar.  Wild- 
er T.  Lane  J  54 

2.  The  legislature,  in  authorizing  sup- 
plemental answers,  bj  the  177th 
section  of  the  code,  intended  to  fol- 
low the  former  chancery  rule,  by 
which  a  defendant  in  that  court  was 
not  allowed,  in  his  supplemental  an- 
swer, to  contradict  the  statements 
in  his  first  answer.  Slaueon  t.  iS^ 
glehart,  198 

8.  Thus  where.  In  an  action  upon  a 
promissory  note,  the  defendant,  by 
his  answer,  put  in  issue  the  making 
of  the  note  and  its  delivery  by  him, 
as  well  as  its  transfer  to  the  plain- 
tiff, and  then  put  in  a  supplemental 
answer,  setting  up  as  a  defense  a 
former  suit  for  the  same  cause  of 
action  and  a  verdict  and  judgment 
in  favor  of  the  defendant ;  Held  that 
the  Judge  at  the  circuit  decided  cor- 
rectly in  compelling  the  plaintiff  to 
open  the  case  to  the  Jury,  and  pro- 
duce his  evidence  in  support  of  the 
action,  in  the  first  instance,  notwith- 
standing the  matter  set  up  in  the 
supplemental  answer.  tb 

4.  Upon  a  trial  of  issues  of  fact,  there 
can  be  no  review,  on  a  motion  for  a 
new  trial,  until  there  has  been  some 
determination  of  such  issues,  upon 
which  a  Judgment  may  be  rendered. 
PuinoM  V.  Oromhiet  282 

6.  While  the  matter  tried  is  still  before 
the  Judge,  or  referee,  or  Jury,  unde- 
cided, and  no  Judgment  can  be  en- 


I  tered,  for  that  reason,  there  can  be 
no  review,  as  on  a  motion  for  a  new 
trial.  %b 

6.  The  proofs  in  an  action  pending  be- 
fore a  county  court,  being  closed, 
the  Judge,  after  bearing  counsel, 
drew  up  a  written  statement  of  cer- 
tain findings  of  fact,  and  conclu- 
sions of  law,  which  statement  was 
not  signed  by  him,  or  filed,  or  de- 
livered to  the  party  in  whose  favor 
it  was  made,  nor  was  any  order  en- 
tered upon  it,  as  a  decision  of  the 
matters  in  issue.  It  recited  that 
certain  facts  deemed  important  did 
not  appear  from  the  evidence  before 
the  court,  and  ordered  that  the  par- 
ties should  produce  witnesses  be- 
fore the  Judge,  on  a  day  named, 
touching  those  matters.  An  order 
was  thereupon  entered,  for  the  pro- 
duction of  such  witnesses  before  the 
court,  on  a  day  specified.  On  that 
day  the  defendant  appeared  and  ex- 
amined a  witness,  as  to  the  matters 
mentioned  in  the  order.  The  case 
was  thereupon  submitted  to  the 
county  Judge,  who  held  the  matter 
under  advisement,  for  the  purpose 
of  assessing  and  fixing  the  amount 
to  be  allowed  the  defendant,  when 
his  term  of  office  expired,  ffdd 
that  the  trial  had,  in  fact  and  in  law, 
not  been  finished  when  the  county 
Judge  went  out  of  office,  there  hav- 
ing been  no  decision  by  which  he 
was  bound  or  concluded ;  and  that 
consequently  there  was  nothing  to 
review,  upon  a  motion  for  a  new 
trial.  A  trial  of  the  issues,  de  novo, 
was  therefore  ordered.  %b 

7.  Evidence  taken  orally,  before  a  for- 
mer county  Judge,  in  an  action  pend- 
ing in  the  county  court,  cannot  be 
ordered  to  stand  as  evidence,  upon 
a  new  trial  of  the  cause  before  his 
successor.  ib 

8.  The  objection  to  the  right  of  plain- 
tiffs to  recover,  for  want  of  legal 
capacity  to  sue,  or  of  Jurisdiction, 
cannot  be  raised  for  the  first  time 
on  an  appeal  to  the  general  term. 
If  the  defendant  omits  to  take  the 
objection  by  demurrer,  or  at  the 
trial,  he  *will  be  deemed  to  have 
waived  it.    Mosselvum  v.  Caen,    66 

9.  li  seems  that  alter  having  failed  to 
demur,  the  defendant  cannot  raise 
the  question  as  to  the  legal  capacity 
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of  the  plaintiffs  to  Bue,  at  the  trial. 
Per  Clbbkb,  P.  J.  ib 

m 

10.  MotioDB  for  new  trials  are  address- 
ed to  the  discretion  of  the  coart, 
whether  based  upon  the  weight  of 
evidence,  surprise,  or  newly  discov- 
ered evidencOi  or  the  fact  that  the 
party  has  been  deprived  of  his  evi- 
dence by  accident,  or  other  like 
grounds.  In  modern  practice  they 
are  liberally  granted,  in  furtherance 
of  justice.    Flatt  v.  Munroe,      291 

11.  In  an  action  against  one  as  joint 
maker  of  a  promissory  note,  the  de- 
fendant set  up  the  defense  that  the 
signature  of  his  name  was  a  forgery. 
The  note,  shortly  before  the  circuit, 
was  put  into  the  hands  of  H.,  a 
counsellor  of  the  court,  to  enable 
him  to  prepare  for  the  trial,  and  the 
cause  being  put  over,  the  note  re- 
mained in  the  hands  of  H.,  who  died 
before  the  next  circuit,  and  the  note 
could  not  be  found,  so  as  to  be  pro- 
duced on  the  trial.  The  trial  was 
put  over  by  the  plaintiff,  one  circuit, 
for  that  cause.  The  plaintiff  being 
still  unable  to  find  the  note,  the  ac- 
tion was  finally  tried  as  upon  a  lost 
note.  The  plaintiff  called  the  other 
maker  of  the  note,  as  a  witness, 
who  testified  to  the  signing  of  the 
note  by  the  defendant,  but  the  plain- 
tiff was  unable,  by  reason  of  the 
supposed  loss  of  the  note,  to  call 
witnesses  to  the  handwriting.  The 
defendant  proved,  by  witnesses  who 
had  seen  the  note,  that  the  signa- 
ture was  not  bis.  The  jury  found  a 
verdict  for  the  defendant.  After 
the  trial,  the  note  was  found  in  the 
possession  of  one  to  whom  EL  had 
handed  it  for  safe  keeping.  Upon  a 
case,  containing  the  evidence,  and 
an  a£Qdavit  stating  that  he  could 
now  prove  the  signature  of  the  de- 
fendant to  the  note,  the  plaintiff 
moved  for  a  new  triaL  Held  that 
under  the  peculiar  circumstances  of 
the  case  the  proper  development  of 
the  truth,  and  the  advancement  of 
justice,  required  that  a  new  trial 
should  be  granted.  %b 

12.  If,  upon  the  undisputed  facts  of 
the  case,  the  decision  at  the  circuit 
is  right,  a  new  trial  will  not  be 
granted,  because  the  judge  gave  the 
wrong  reason  for  it.  Munro  v.  Foi- 
ier,  858 


18.  Where  a  defendant,  by  his  answer, 
denies  all  the  facts  stated  in  the 
complaint,  judgment  cannot  be  ta- 
ken against  him,  even  by  default, 
without  evidence.  Patten  v.  Maze- 
weU,  421 

See  Abbbstt  Dbfbndantb. 


PRINCIPAL  AND  AGENT. 

1.  Where  the  defendant  was  intrusted 
with  a  commission  to  purchase,  in 
the  market,  for  the  plaintiff,  as  his 
agent,  so  many  shares  of  the  stock 
of  a  specified  company ;  HM  that 
this  required  of  him  to  use  his  best 
judgment  in  making  the  purchase, 
and  to  obtain  the  stock  on  the  moat 
advantageous  terms  upon  which  it 
could  be  procured  from  an  outside 
party;  and  that  therefore  he  was 
not  at  liberty  to  sell  his  own  stock 
to  his  emoloyer.    Conkey  v.  Bond, 

276 

2.  In  such  a  case,  without  passing 
upon,  or  even  looking  into  the  ques- 
tion of  actual  fraud,  the  transaction 
will  be  avoided  on  the  ground  that 
the  agent  is  in  a  situation  of  trust 
which  will  not  allow  him  to  deal 
with  his  own  property  when  his 
principal  has  reason  to  believe  he  is 
dealing  with  another's.  The  sale 
cannot  be  upheld,  in  the  light  of  the 
simple  and  plain  duty  that  every 
agent,  however  limited  and  circum- 
scribed may  be  his  employment,  and 
irrespective  of  all  questions  of  ben- 
efit or  advantage  to  himself,  owes  to 
his  principal.  «& 

8.  When  one  employs  an  attorney  to 
loan  money  for  him,  and  to  take  a 
bond  and  mortgage  fh>m  tho  bor- 
rower, and  after  the  k)an  is  made, 
he  intrusts  the  attorney  with  the 
possession  of  the  bond  and  mort- 
gage, and  permits  him  to  receive 
payments  upon  it,  ftom  time  to  time, 
and  to  indorse  them  for  the  mort- 
gagee, until  payments  are  made 
which  extinguish  the  principal,  the 
attorney  wiU  be  held  to  be,  in  fact 
and  in  law,  authorized  to  receive 
the  latter  as  well  as  the  former  pay- 
ments ;  and  in  case  of  his  omission 
to  pay  over  the  money  to  hit  princi- 
pal, any  loss  consequent  upon  his 
insolvency  most  foU  upon  the  mort- 
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gagee^  rather  than  upon  the  mort- 
gagor.   BcUfield  ▼.  Reynolds,      612 

See  BiLLB  OF  Exchavob,  2,  8. 

Shifb  akd  Ship  Ownbbs,  8,  4,  6. 
WASaAHTT,  4,  5,  6. 


PEINCIPAL  AND  SURETT. 
See  Shipb  ahd  Sbif  Owvbbs,  10. 

PRIORITY  OF  RIGHT. 
See  Dbbtob  abd  Cbbditob,  10. 

PROfinSSORT  NOTES. 

1.  It  eeems^  that  when  the  surety  in  a 
Joint  aod  several  note  receives  the 
money  of  the  principal  and  sends  it 
to  the  bolder  of  the  note,  with  direc- 
tions to  have  it  properly  indorsed, 
and  it  is  indorsed  aocordingly,  he 
cannot  relieve  himself  from  the  con- 
sequences of  the  indorsement,  hy 
assuming  to  act  as  an  agent  merely. 
Fer  MoBaAB,  J,    Munro  v.  Fatter, 

868 

2.  The  stotilte  of  1867,  relative  to  the 
protest  of  notes,  only  alters  the  law 
as  to  service  of  notice  of  protest, 
where  the  indorser  resides  or  has  a 
phuse  of  httsiness  in  a  city  or  town, 
or  when  he  is  reputed  to  reside  or 
have  a  place  of  hosiness  therein,  on 
diligent  inqairy.  In  such  cases  the 
service  may  be  by  notice  through 
the  poet  office.    BanddU  v.  Smith, 

462 

8.  Where  there  is  no  evidence  of  any 
diligence  to  find  the  residesce  of  the 
Indorser,  or  even  of  any  inquiries  on 
the  subject  being  made,  the  act  of 
1867  does  not  apply.  id 

4.  Where  the  parties  to  a  note  made 
and  dated  at  the  city  of  New  Tork 
were  informed  that  the  indorser  re- 
sided on  Long  Island ;  held  that  this 
was  sufficient  to  put  them  on  inqui- 
ry, and  to  satisfy  them  that  he  did 
not  reside  in  New  Tork.  ib 

See  AOBBBMBITT,  18, 19. 

Banks,  1,  2. 

WiTNBBB. 
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r)iIL  ROAD  COMPANES. 

1.  Liability  for  injuries  to  passengers. 

1.  Although  the  mere  fact  that  a  per- 
son is  injured,  while  being  transport- 
ed in  a  rail  road  car,  does  not  im> 
pose  upon  the  rail  road  company  the 
burden  of  disproving  negligence, 
yet  the  presumption  of  a  want  of 
care  may  arise  from  circumstances 
attending  the  iiyury ;  and  whenever 
such  a  state  of  things  exists,  the 
onus  is  upon  the  company  to  show 
that  the  iiuury  did  not  result  from 
any  negligence  on  its  part.  Brehm 
T.  Great  Western  Railway  Co.,  266 

2.  Accordingly,  where  a  train  of  cars 
upon  the  defendant's  road,  in  which 
the  plaintiff  was  a  passenger,  was, 
in  consequence  of  an  embankment 
having  been  swept  away  or  sub- 
merged, plunged  into  a  gulf  of  some 
forty  feet  in  depth,  and  the  plaintiff 
seriously  ii\jured;  ffOd  that  these 
facts  being  shown  to  exist,  the  pre- 
sumption of  negligence  on  the  part 
of  the  defendant  necessarily  arose  ; 
and  that  it  required  evidence  on  the 
part  of  the  defendant  to  overcome 
that  presumption  and  establish  af- 
firmatively  that  no  negligence,  on 
its  part,  existed  to  which  the  injury 
could  be  attributed.  Moboan,  J. 
dissented.  «^ 

8.  Hiidf  also,  that  it  was  a  question 
for  the  jury  to  decide,  upon  the 
whole  evidence,  whether  the  defend- 
ant had  succeeded  in  removing  the 
presumption  of  negligence  arising 
from  the  circumstances  of  the  case 
and  establishing,  clearly,  that  the 
accident  arose  either  from  causes 
inexplicable,  and  involving  no  re- 
sponsibility on  its  part ;  or  from  the 
hidden  forces  of  nature,  and  the 
interposition  of  a  superior  power 
which  no  care,  skill  or  precaution 
on  its  part  could  avert  or  control.  «5 

4.  That  the  refusal  to  charge  that  if 
the  ii\jury  was  caused,  in  part,  by 
an  unforeseen  cause,  and  in  part  by 
a  cause  attributable  to  negligence, 
the  plaintiff  could  not  recover,  was 
not  a  ground  of  exception.  If  there 
is  a  proximate  and  discoverable 
cause,  which  may  have  produced 
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the  injury,  and  which  the  evidence 
will  warrant  the  jury  in  finding  was 
snfiScient  for  that  end,  it  in  no  re- 
spect conduces  to  the  defendant's 
impunity  that  another  cause  existed 
which  was  perhaps  adequate  to  the 
production  of  the  resiUt  %b 

6.  That  the  judge  was  not  bound  to 
charge  that  if  the  defendant  em- 
ployed proper  persons  to  construct 
and  protect  the  embankment  and 
they  were  guilty  of  no  negligence  in 
the  performance  of  their  duties,  the 
plaintiff  could  not  recover;  there 
being  no  such  ground  of  exemption, 
known  to  the  law.  ib 

6.  That  in  ref^lng  to  charge  that  the 
plaintiff  could  not  recover  unless, 
before  the  accident,  there  was  some 
apparent  source  of  danger  to  the 
embankment,  which  it  was  the  duty 
of  the  defendant  to  provide  against 
or  remove;  and  in  charging  that 
under  such  a  condition  of  things  the 
defendant  would  not  be  chargeable 
with  negligence,  the  judge  commit- 
ted no  error.  %b 

7.  That  on  the  trial  of  such  action  the 
declarations  of  the  engineer  of  the 
rail  road  company,  made  while  ac- 
tually engaged  upon  the  work,  and 
in  respect  to  its  proper  construction, 
were  in  substance  a  part  of  the  res 
fwUBf  and  were  therefore  admissible 
in  eviden^.  %b 

2.  Sxtra  raU9  ^  fare;  duty  io  keep 
ojficeopen, 

8.  A  passenger  on  the  N.  T.  Central 
Rail  Road,  who  applies  at  the  ticket 
office  just  in  time  to  procure  his 
ticket,  and  get  on  board  of  the  train 
in  safety  before  its  actual  departure, 
and  who  fails  to  procure  a  ticket  in 
consequence  of  the  temporary  ab- 
sence of  the  ticket  agent,  cannot  be 
charged  an  extra  rate  of  fare.  Por- 
ter V.  New  York  Centred  Bail  Road 
Co.,  868 

9.  The  duty  is  upon  the  rail  road  com- 
pany to  keep  the  office  open  until 
the  departure  of  the  train ;  and  the 
good  faith  of  the  conductor  in  de- 
manding the  extra  fare,  will  not  re- 
lieve the  company  from  the  penalty 
of  extortion,  A 

10.  The  conductor  must  be  regarded 
as  the  agent  of  the  company,  in  de- 


manding fue  of  the  passengera,  and 
as  acting  within  the  scope  of  his  gen- 
eral authority.  tb 

11.  /it  seems  the  company  will  be  lia- 
ble in  such  a  case,  although  the  con- 
ductor acted  contrary  to  orders,    tb 

8.  License  in  cities, '  See  Nbw  Yobk, 
(City  OF,)  1,2. 

4.  TaBs  on  freight.     See  Covbtitv- 
TI05AL  Law,  1. 


RAIL  ROADS. 

1.  That  taking  {Private  property  for  the 
purposes  of  a  railway,  is  taking  it 
for  public  use,  is  settled  by  repeated 
abjudications,  and  can  no  longer  be 
regarded  as  an  open  question.  Pe<h 
pie  V.  Law,  494 

2.  Whether  the  devotion  of  a  street, 
or  highway,  in  part,  to  the  purpose 
of  a  horse  rail  road,  is  such  a  new 
or  additional  use  as  requires  a  new 
assessment  of  damages  1    Quare.  ib 

8.  2t  seems  that  in  all  cases  where  pa^• 
ties  are  obliged  to  appeal  to  the  leg- 
islature for  a  grant  of  the  right  or 
power  to  construct  a  railway  or  oth- 
er improved  mode  of  locomotion,  a 
new  assessment  of  damages  should 
be  provided  for,  and  made.  ib 

4.  Where  this  has  been  done,  and  pro- 
vision has  been  made  in  a  statute 
chartering  a  mil  road  company,  for 
obtaining  title  in  case  any  person 
shall  own  any  private  right  or  in- 
terest in  any  of  the  streets  or  ave- 
nues, over  or  upon  which  the  rail 
road  is  authorized  to  be  laid ;  and 
the  grantees  have  accepted  the  grant 
with  that  condition,  they  must  be 
deemed  to  have  conceded  that  the 
nature  of  the  improvement  called  for 
a  new  assessnient  of  damages,  or  to 
have  stipulated  to  make  the  same, 
in  consideration  of  the  benefits  ac- 
quired by  them  under  the  grant,  ik 

6.  Hence,  the  adjoining  proprieton  will 
be  entitled  to  compensation  for  an 
appropriation  of  (heir  interest  or 
property  in  a  street,  to  the  public 
use,  by  the  railway  company.  And 
the  company  has  no  right  to  enter 
upon  the  premises,  and  take  the 
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property  of  sach  persons,  without 
first  makiog  this  compensation,  or 
providiog  means  to  make  the  same. 

ib 

6.  If  it  neglects  or  refuses  to  make 
such  compensation,  or  to  provide 
means  to  make  it,  an  injunction  will 
be  granted,  to  prevent  suci.  an  ap- 
propriation, until  compensation  is 
provided.  ib 

7.  But  the  people,  not  being  tlie  indi- 
vidual citizens  of  the  state,  but  the 
aggregate  body  of  the  public,  hav- 
ing no  property  which  is  traversed 
or  touched  by  the  line  of  the  pro- 
posed rail  road,  and  having  no  pri- 
vate property  rights  to  protect,  are 
not  entitled  to  an  injunction.         ib 

See  OoffSTiTUTioNAL  Law. 


RATIFICATION. 
See  Sbifb  jjsd  Ship  Owitbbb,  10. 

RECEIVER. 

The  order  appointing  a  receiver  can- 
not, as  against  third  persons,  date 
or  relate  back  beyond  the  time  of 
granting  it.  And  it  is  irregular  and 
improper  to  insert  a  clause  to  that 
effect  in  the  order.  Artisans^  Bank 
V.  TreadweUj  663 

REDEMPTION  OF  LANDS. 

1.  When  unappropriated  lands  are  re- 
sold by  the  state  engineer  and  sur- 
veyor for  the  non-payment  of  the 
purchase  price  under  ^iof  1  R.  S. 
p,  206,  and  the  same  are  purchased 
in  for  the  state  under  %  47,  the  for- 
mer owner,  if  be  intenas  to  redeem, 
must  avail  himself  of  the  privilege 
secured  to  him  by  ^  48 ;  and  repur- 
chase the  same  within  three  months 
thereaiter.    Candee  v.  Haywood,  849 

2.  He  cannot  redeem  under  ^  3  of  the 
act  of  1886,  (,Se$B.  Lowe  of  1886,  p, 
699,)  for  the  reason  that  the  redemp- 
tion provided  for  in  that  section  ap- 
plies only  to  the  case  of  the  resale 
therein  mentioned ;  when  the  prem- 
ises, instead  of  being  purchased  in 
for  the  state,  are  actually  struck  off 
to  a  third  person.  ib 


8.  The  vendee  in  possession  under  the 
first  certificate  of  sale  may  be  ejected 
at  the  suit  of  the  subsequent  pur- 
chaser, without  being  first  served 
with  a  notice  to  quit.  ib 

4.  Nor  does  he  hold  adversely,  as 
against  the  state,  so  as  to  avoid  the 
patent  granted  to  the  subsequent 
purchaser.  The  statute-  (8  jB.  S. 
p.  80,  (  167)  does  not  apply  to  lands 
owned  by  the  state.  ib 


REFEREE. 

It  is  the  province  of  a  referee  to  find 
the  facts,  so  far  as  they  are  deemed 
necessary  to  enable  the  court  to  pass 
upon  the  questions  which  the  appel- 
lant desires  to  review  on  the  appeal. 
Murray  v.  Barney,  886 


RESERVATION. 
See  Debd,  6,  7. 

BXPABIAS  PROPRIETORS. 

1.  Where  riparian  proprietors  own  to 
the  center  of  the  stream,  that  enti- 
tles them  to  have  the  waters  flow  in 
their  natural  channel,  in  the  bed  of 
the  stream.  Coming  ^  Window  v. 
Troy  Iron  j-  Nail  Fat^iry,  485 

2.  Where  one  owns  the  land  only  on 
one  side,  and  to  the  center  of  tho 
stream,  the  right  to  use  the  waters, 
if  there  be  a  fall,  is  a  property  right 
which  the  law  will  regard  as  of  some 
value,  and  which  it  will  not  sufier  to 
be  invaded  or  infringed  without  au- 
thority, ib 


s 


SALES. 

See  Vbvdob  avd  Pubchabbb. 
Wabbaittt,  1,  4,  6,  6,  7. 


SEALED  mSTRUMENTS. 

1.  A  party  to  an  instrument  under  seal, 
having  a  subscriMng  witoess,  is  not 
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a  oompetant  witness  to  prove  its  ex- 
ecution. Per  GlbskBi  J.  Kayser 
y.Siehel,  U 

2.  To  lay  the  foundation  for  the  admis- 
sion of  any  other  endence  than  that 
of  the  subscribing  witness,  it  is  ne- 
cessary to  prove  that  the  latter  was 
not  capable  of  being  examined,  as 
that  he  was  dead,  or  incompetent  to 
give  evidence  from  insanity  or  infa- 
my of  character,  or  absence  in  a  for- 
eign country,  or  that  he  could  not 
be  found,  after  strict  and  diligent 
inquiry.    Per  Clebke,  J.  ib 


SET-OFF. 

1.  Where  bills  of  a  bank  are  obtained 
by  one  of  its  debtors  after  it  becomes 
insolvent  and  stops  payment,  they 
cannot  be  used  as  a  set-off  or  coun- 
ter-claim, in  an  action  brought  by 
the  receiver  of  the  bank,  upon  a 
promissory  note  of  the  debtor,  held 
by  the  bank  at  the  time  of  its  failure. 
JHven  V.  Phelpe,  224 

2.  Under  the  statute,  the  moment  a 
moneyed  corporation  becomes  insol- 
vent, the  rights  of  all  its  creditors 
attach  equally,  to  all  its  assets ;  and 
whoever  takes  its  bills,  afterwards, 
being  indebted  to  such  corporation, 
takes  them  subject  to  this  right  of 
all  the  creditors  to  share  equally  in 
its  assets.  His  claim  is  upon  the  as- 
sets, for  his  proportionate  share,  tft 

See  Bavkb,  4. 


SHERIFF. 

1.  Wherever  funds  converted  into  cash 
are  held  by  a  sheriff,  receiver,  or 
other  officer  or  trustee,  any  one 
of  the  claimants  of  such  fund  may 
make  a  motion,  upon  notice  to  the 
other  parties  interested  and  to  the 
officer  holding  the  funds,  for  an  or- 
der directing  their  payment  to  him. 
Arttsam*  Bank  v.  TreadweU,     558 

2.  Where  a  sheriff  seizes,  by  virtue  of 
an  attachment,  property  claimed  by 
a  third  person  under  an  assignment 
from  the  defendant  in  the  attach- 
ment, and  Judgment  is  subsequently 
recovered  in  the  attachment  suit,  by 


the  plaintiffl^  therein,  the  sheriff  and 
such  plaintiff,  when  sued  for  the 
property  so  seized,  may  show  in 
their  defense  that  the  alleged  as- 
signment was  fraudulent  and  void. 
SeMueed  v.  WtUett,  615 

8.  And  where,  on  the  trial  of  such  an 
action,  it  was  admitted  by  tlie  plain- 
tiff that  Judgment  had  been  previ- 
ously recovered  against  the  defend- 
ant in  the  attachment  suit,  it  was 
held  that  this  was  a  proper  case, 
after  the  evidence  was  in  without 
objection,  for  disregarding  the  omis- 
sion to  plead  the  recovery  of  the 
Judgment ;  it  not  being  a  variance 
by  which  the  plaintiff  was  misled. 

See  Lett. 


SHIPS  AND  SHIP  OWNERS. 

1.  Each  owner  of  a  ship  has  a  distinct 
and  separate  interest  as  a  tenant  in 
common ;  and  may  or  may  not  in- 
sure his  particular  share,  as  he 
thinks  fit.    MeCready  t.  WoodhuU, 

80 

2.  He  is  under  no  obligation  to  insure 
for  the  benefit  of  the  others,  or  to 
unite  with  them  in  insuring.  ib 

8.  If  he  gives  authority  to  an  agent, 
to  insure  for  him,  it  necessarily 
means  to  insure  his  share ;  and  in 
order  to  make  him  liable  Jointly 
with  the  other  owners  for  a  premi- 
um on  a  policy  for  the  whole  vessel, 
the  proof  must  be  clear  that  he 
gave  express  authority  for  that  pur- 
pose, ib 

4.  Such  authority  cannot  be  inferred 
from  the  general  powers  of  a  ship's 
husband ;  it  not  being  a  part  of  his 
general  duty  to  insure.  ib 

5.  If  he  does  this,  it  must  be  by  a  spe- 
cial authority.  Instructions  from 
all  the  owners,  to  insure,  will  only 
authorize  him  to  insure  for  each 
separately,  to  the  value  of  hia  sep- 
arate interest.  ib 

6.  To  make  them  all  liable  Jointly, 
each  for  the  other,  they  must  enter 
into  a  Joint  undertaking  to  that  ef- 
fect, knowingly  and  expressly,      ib 

7.  The  right  of  the  master  to  ooDttniM 


698 


INDEX. 


in  command  of  a  Teasel  became  he 
is  part  owner,  can  only  rest  on  a 
contract  made  with  the  other  own- 
era.     Ward  T.  EucknuMf  419 

8.  Even  if  such  a  contract  is  made 
with  one  captain,  it  it  not  an  assign- 
able right,  to  be  transferred  with 
the  share,  but  is  personal  to  the  cap- 
tain with  whom  it  was  made.        ib 

9.  Such  a  contract  cannot  be  unlimit- 
ed, in  respect  to  dnration  *  and 
where  no  time  is  fixed  for  its  con- 
tinnance,  it  must  be  considei^  as 
subject  to  be  terminated  by  either 
party  on  reasonable  notice,  if  the 
interest  reqoires  of  either  a  change. 

ib 

10.  A  Tessel,  while  engaged  in  carry- 
ing freight  and  passengers  between 
Boflfklo  and  Chicago,  touched  at 
Cleveland,  Ohio,  where  she  was 
seized  by  the  sheriff,  under  process 
issued  out  of  the  superior  court  of 
Cleveland,  at  the  suit  of  one  McE. 
upon  a  claim  against  the  boat,  un- 
der certain  statutes  of  Ohio.  To 
effect  the  release  of  the  vessel  the 
master  executed  a  bond,  under  the 
statute,  with  the  plaintiff  and  one 
P.  as  sureties,  conditioned  for  the 
return  of  the  boat  to  satisfy  any 
judgment  upon  the  claim  of  McE., 
or  in  default  thereof,  for  its  pay- 
ment. The  boat  was  thereupon  re- 
leased, and  the  defendant,  the  owner 
of  the  boat,  being  informed  of  the 
proceedings  of  the  master,  employed 
counsel  and  defended  the  suit  com- 
menced by  McE.,  on  his  own  ac- 
count. Held,  1.  That  it  was  the 
duty  of  the  master,  from  the  neces- 
sity of  the  case,  and  was  within  his 
proper  power,  to  execute  the  bond, 
and  thus  enable  the  vessel  to  pro- 
ceed on  its  way.  2.  That  the  de- 
fendant having  sanctioned  the  act 
of  giving  the  bond,  as  soon  as  it 
camo  to  his  knowledge,  and  pro- 
ceeded to  contest  and  defend  the 
action  in  which  the  bond  was  given, 
this  approval  and  ratification  of  the 
execution  of  the  bond  was  equiva- 
lent to  ao  antecedent  authority  to 
the  master.  8.  That  if  the  statutes 
under  which  the  vessel  was  seized 
were  valid  as  to  the  citizens  of  Ohio, 
they  were  equally  valid  as  to  all  par- 
ties litigating  in  the  courts  of  Ohio 
in  proceedings  founded  upon  them, 
no  matter  where  sach  parties  re- 


sided. 4.  That  the  proceedings  and 
seizure  being,  for  aught  that  ap- 
peared, regular,  under  the  statutes 
of  Ohio,  the  defendant,  by  appear- 
ing and  defending  the  action,  be- 
came bound  by  the  judgment  of  the 
court  in  favor  of  the  validity  of  the 
plaintiff*8  claim.  That  even  if  he 
was  in  facta  bona  fide  purchaser, 
so  that  the  claim  upon  the  vessel 
was  not  valid  as  against  him,  still 
the  judgment  would  be  binding,  as 
long  as  it  remained  unreversed ;  in- 
asmuch as  the  court  had  jurisdic- 
tion of  the  subject  matter,  and  of 
the  parties  to  the  action.  5.  That 
the  defendant  being  bound  by  the 
judgment  that  the  claim  of  McE., 
the  plaintiff  in  that  action,  against 
the  vessel,  was  valid,  the  record 
of  that  judgment  was  conclusive 
against  him  in  an  action  by  the 
plaintiff,  for  the  reimbursement  of 
money  he  had  been  compelled  to 
pay  as  one  of  the  sureties  in  the 
bond.    Siedman  v.  Paiehin,       218 


SPECIFIC  PERFORMANCE. 

1.  Where,  in  an  action  for  the  specific 
performance  of  a  contract  for  the 
sale  of  lands,  the  answer  of  the  de- 
fendant sets  up  a  contract  essen- 
tially different  from  that  stated  in 
the  complaint,  the  latter,  if  by  pa- 
rol, cannot  be  specifically  enforced. 
Sdighi  v.  ChUd,  18C 

2.  Part  payment  is  not  such  a  part 
performance  as  will  entitle  a  vendee  .  ^ 
of  lands  to  a  specific  performance. 

ib 

8.  Taking  possession,  by  the  vendee, 
is  not  a  basis  for  a  specific  perform- 
ance, if  the  possession  has  been  sur- 
rendered by  him,  and  received  by 
the  vendor,  before  the  commence- 
ment of  the  action.  ib 

4.  A  vendor  cannot  have  a  decree  for 
a  specific  performance,  where  he 
does  not  aver  and  show  a  readiness 
and  willingness  to  perform  the  agree- 
ment on  his  part,  but  the  vendee 
alleges  and  proves  that  he  was  ready 
and  willing,  and  offered,  to  perform 
the  same,  and  that  he  demanded  a 
deed,  before  the  commencement  of 
the  suit,  which  was  refused.  i^ 

See  PiiBASiRO,  1. 
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STATUTES. 
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Whether  an  act  of  the  lej^islatare  can 
be  impeached  for  fraud  not  appear- 
ing upon  its  face ;  and  if  so,  whether 
it  can  be  impeached  in  any  olher 
manner  than  by  a  direct  proceed- 
ing for  Uiat  purpose,  in  analogy  to 
the  mode  of  impeaching  a  patent  1 
QkUBre,     Weknore  t.  Xaw,  515 

See  Constitutional  Law. 
Mandamus. 
Nbw  Yobk  (City  of),  8  to  7. 


STEEETS. 

See  Dbbb,  1  to  5. 
Rail  Hoads,  2. 


SUPPLEMENTAL  ANSWER. 
See  Pbacticb,  2. 

SURROGATE. 
See  Appeal,  6,  7. 


T 


TAXES  AND  ASSESSMENTS. 

One  who  is  the  owner  in  fee  and  in  the 
possession  of  real  estate,  subject  to 
the  right  of  dower  of  a  widow  there- 
in, may  maintain  an  action  agaiost 
the  widow,  under  the  act  of  April 
12,  1865,  to  provide  for  the  due  ap- 
portionment of  taxes  and  assess- 
ments, ^.,  for  an  adjustment  and 
apportionment  of  the  taxes  and  as- 
sessments which  are  a  lien  upon  the 
premises,  and  for  a  decree  directing 
the  widow  to  pay  her  proportion  of 
such  taxes  and  assessments,  viz. 
such  portion  thereof  as  has  been  as- 
sessed upon  the  property  set  off  to 
her  for  dower.    Linden  t.  Oraham, 

816 

TAXES  AND  TAXATION. 

1.  Whether  the  legislature  had,  or  had 
not,  the  constitutional  power,  origin- 
ally, to  appoint  the  commissioners 
of  records  for  the  city  and  county  of 
New  Tork,  under  whose  direction 
and  superintendence  certain  work 


has  been  done,  yet  the  work  hav- 
ing been  performed,  and  the  legis- 
lature determining  that  the  same 
was  a  service  rendered  to  the  coun- 
ty, they  had  the  right  to  tax  that 
portion  of  the  state  to  pay  for  it. 
People  ez  rd,  MeSpedon  v.  Ba/wSf  69 

2.  Although  the  legislature  cannot  au- 
thorize the  taking  of  the  property 
of  an  individual,  for  public  purposes, 
without  compensation,  or  for  private 
purposes  with  or  without  compensa- 
tion, yet  it  has  tb<)  absolute  power 
to  determine  what  sums  shall  be 
raised  by  taxation,  and  the  purposes 
to  which  they  shall  be  applied,     ib 

8.  It  can  apportion  the  public  burthens 
among  all  the  tax  paying  citizens  of 
the  state,  or  among  those  of  a  par- 
ticular section  or  territorial  division. 

ib 

4.  Where  the  legislature  has  deemed 
it  proper  to  determine  that  certain 
work  performed  by  individuals,  for 
a  county,  is  for  the  public  good,  and, 
without  any  reference  to  the  mode 
by  which  they  are  authorized  to  en- 
ter upon  the  performance  of  the 
work,  it  has  enacted  that  they  shall 
receive  compensation  for  it,  and  has 
taxed  the  inhabitants  of  the  county 
for  that  purpose,  it  is  not  a  ground 
of  objection  that  the  legislature  has 
not  declared  the  precise  amount  of 
the  clidm,  if  it  has  specified  a  max- 
imum amount  of  compensation,  and 
has  indicated  the  method  by  which 
the  actual  amount  due  shaU  be  as- 
certained. t6 

See  Mahdamus. 


TOLLS. 
See  Cobstitutioval  Law,  1. 

TRESPASS. 

1.  In  an  action  brought  since  the  code, 
for  trespass  on  lands,  the  plaintiff, 
after  having  proved  acts  of  trespass 
committed  within  the  period  laid  in 
the  complaint,  may  give  evidence  of 
additional  acts,  committed  prior  to 
the  earliest  day  stated  in  the  com- 
plaint.   Rdyea  v.  Beaver ^  647 

2.  The  old  rule  ought  not  to  be  en- 
forced, under  the  code ;  but  the  de- 
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cision  shoald  turn  upon  the  materi- 
ality of  the  variance  fi'om  the  alle- 
gations in  the  complaiut,  and  tipon 
the  question  whether  the  opposite 
party  has  been  misled,  or  will  be 
prejudiced,  by  the  admission  of  the 
testimony.  ib 

8.  An  action  of  trespass,  under  the 
statute,  may  be  maintained  by  one 
ac^oining  proprietor  of  lands,  against 
another,  to  recover  treble  damages 
for  cutting  trees  standing  on  the  line 
between  the  lands  of  the  parties,  ib 

4.  And,  in  a  case  of  suflScient  impor- 
tance, it  seenu  such  cutting  of  line 
trees  may  be  restrained  by  injunc- 
tion, ib 


u 


USUEY. 

1.  Whenever  a  lender  stipulates  for  the 
chance  of  an  advantage  beyond  the 
legal  interest,  the  contract  is  usu- 
rious.    Thomas  v.  Murray,         167 

2.  When  promissory  notes  of  equal 
amounts  are  exchanged,  one  is  equal 
in  value  to  the  other,  and  there  is 
no  usury  in  the  transaction ;  but 
where  either  party  makes  an  ad- 
vantage in  the  arrangement,  over  and 
above  seven  per  cent,  then  the  case 
is  one  of  usury,  if  the  transaction 
was  designed  as,  or  was  connected 
with|  a  loan  of  money.  ib 

8.  Money  is  equal  to  money,  in  such 
a  transaction,  but  nothing  else  is 
equivalent  to  money.  Where,  upon 
a  loan  of  money,  any  thing  else  is 
claimed  to  be  equivalent  to  money, 
the  lender  must  show  the  equality ; 
and  where  any  other  thing  than  mon- 
ey is  put  upon  a  borrower,  on  an- 
exchange  of  notes,  in  connection 
with,  and  as  a  condition  of,  a  loan 
of  money,  the  transaction  is  pre- 
sumptively usurious,  in  law.  ib 

4.  The  defendant  applied  to  W.  for  the 
loan  of  |200.  W.  said  he  had  a  note 
made  by  M.  for  $160,  payable  in 
hemlock  lumber,  and  if  the  defend- 
ant would  take  that  note  he,  W., 
would  let  him  have  the  $200,  and 
take  the  defendant's  note  for  f  360. 


The  defendant  replied  that  he  did 
not  want  the  M.  note,  and  did  not 
consider  it  good.  Subsequently  the 
defendant  told  W.  that  if  he  would 
let  him  have  the  f  200  that  day,  he 
would  take  the  M.  note,  provided  W. 
would  guaranty  it.  This  W.  agreed 
to  do,  and  thereupon  advanced  the 
|200  in  cash  to  the  defendant,  and 
delivered  the  M.  note,  with  a  guar- 
anty indorsed,  guarantying  the  col- 
lection thereof,  but  without  any  con- 
sideration therein  expressed,  and 
took  from  the  defendant  a  note  for 
$356.97,  Hlhich  embraced  the  interest 
on  the  $200  and  on  the  $150  note,  &c. 
Held  that  even  upon  the  assumption 
that  W.  was  responsible  upon  his 
guaranty  of  the  M.  note,  and  that  ho 
could  not  elect  to  avoid  it,  the  trans- 
action was  usurious  upon  its  face, 
within  the  case  of  Cleveland  v.  Loder, 
(7  Paige,  559.)  ib 

5.  But  that  the  contract  of  guaranty 
was  of  no  validity,  for  want  of  a 
consideration  being  expressed  there- 
in, and  that  the  note  for  $150  being 
turned  out  by  the  lender,  upon  a 
void  agreement  of  guaranty  as  part 
of  the  consideration  for  a  loan  of 
$200,  the  transaction  presented  a 
bald  case  of  usury.  t& 

6.  Held,  also,  that  the  fact  that  the 
agreement  of  W.  to  guaranty  the 
note  meant  a  valid  guaranty,  did  not 
alter  the  case.  That  the  contract 
being  executed  at  the  time,  and  not 
executory,  must  be  held  to  express 
the  agreement  between  the  parties, 
and  to  furnish,  upon  its  fkce,  the  only 
evidence  of  the  contract  actually 
made.  tb 

7.  Held,  ftirther,  that  in  an  action  upon 
the  note  given  by  the  defendant  to 
W.  it  was  erroneous  for  the  judge  to 
charge  the  jury  that  the  transaction 
would  not  be  usurious  if,  at  the 
time,  W.  supposed  and  believed  that 
the  M.  note  was  a  good  note  and  the 
parties  to  it  able  to  pay  it,  and  the 
bargain  between  them  was  a  genuine 
bargain  for  the  sale  of  the  note  only, 
and  without  any  intent  to  evade  the 
statute.  ib 

8.  And  that  the  judge  should  have  left 
it  to  the  jury  to  say  whether  it  was 
part  and  parcel  of  the  bargain,  and 
the  intention  of  the  parties,  that  the 
borrower  should  take  the  $160  note 
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at  his  own  risk  in  regard  to  the  8ol- 
\ency  of  the  parties  thereto.         ib 

9.  One  who  makes  a  contract  which  the 
law  declares  nsurious,  cannot  escape 
the  penalty  of  the  offense  upon  the 
plea  of  ignorance  of  the  law,  or  of 
the  absence  of  an  intention  to  evade 
the  statute.  ib 

10.  The  law  considers  that  every  man 
intends  the  legitimate  consequences 
of  his  acts.  %b 

11.  Where  the  terms  of  an  agreement 
alleged  to  be  usurious  are  doubtful 
and  depend  upon  conflicting  evi- 
dence, the  supreme  court  will  not 
review  the  general  conclusion  of  the 
referee  in  favor  of  the  validity  of  the 
loan.    Murray  y.  Barney,  836 

12.  It  cannot  be  assumed,  without 
proof,  that  a  bank  makes  a  profit  by 
selling  exchange  on  New  York  city 
at  one-half  of  one  per  cent.  But 
when  it  is  shown  that  the  sale  of  ex- 
change is  a  profitable  business,  and 
it  is  a  part  of  the  agreement  that  the 
borrower  shall  buy  a  bill  of  ex- 
change, as  the  condition  of  the  loan, 
the  transaction  is  usurious.  ib 

13.  Otherwise,  where  there  is  no  valid 
agreement  of  the  kiod ;  but  merely 
an  expectation  that  the  borrower 
will  purchase  a  bill  of  exchange  with 
which  to  pay  his  note,  when  it  after- 
wards matures  in  the  city  of  New 
York.    Semble.  ib 

14.  The  defendants,  F.  and  L.,  after 
executing  two  mortgages  to  secure 
the  plaintiff's  claims,  conveyed  the 
mortgaged  premises,  by  deed  with 
covenants  of  warranty,  to  H.  Fitz- 
hugh,  Jun.,  but  without  considera- 
tion. They  subsequently  took  back 
two  mortgages  ft-om  H.  Fitzhugh, 
jun.,  to  secure  the  payment  of  over 
$30,000 ;  and  afterwards,  when  they 
failed,  executed  an  assignment  of 
certain  property,  including  their  own 
mortgages  to  the  plaintiff  and  the 
two  mortgages  from  H.  Fitzhugh, 
jun.,  to  the  defendants,  Barney,  Hub- 
bard 6l  Durbin ;  subject  to  the  pay- 
ment of  the  plaintiff's  demand  in  this 
action.  In  order  to  carry  out  and 
perfect  this  assignment,  H.  Fitz- 
hugh, jun.,  conveyed  the  mortgaged 
premises,  by  quit-claim  deed,  to  B., 
H.  and  P. ;  Bdd,  that  B.,  H.  and  D. 


could  not  claim  the  benefit  of  the 
covenants  of  warranty  in  the  deed 
from  F.  and  L.  to  Henry  Fitzhugh, 
jun.,  so  as  to  contest  the  plaintiif  s 
mortgages  on  the  ground  of  usury ; 
but  tiiey  must  be  regarded  merely* 
as  assignees  of  F.  and  L.,  taking  the 
whole  beneficial  interest  in  the  prem- 
ises, subject  to  the  payment  of  the 
mortgage  debt.  ib 


VENDOR  AND  PURCHASER. 

1.  OfJand, 

1.  Where  a  contract  is  entered  into  for 
the  conveyance  of  land  on  the  pay- 
ment of  the  purchase  money,  the  es- 
tate vests,  in  equity,  in  the  vendee, 
and  the  vendor  retains  the  legal  ti- 
tle as  a  mere  lien  or  security  for  the 
unpaid  purchase  money.  Moore  v. 
Burrotoa,  373 

2.  Upon  the  decease  of  the  vendor,  his 
interest  in  the  contract  is  personal 
property,  and  goes  to  his  personal 
representatives.  It  will  pass  by  as- 
signment, with  or  without  seal,  like 
a  bond  and  mortgage,  and  it  may  be 
sold  as  personal  property,  by  his  ex- 
ecutor or  administrator.  Johkboit, 
J.  dissented,  ib 

3.  And  upon  the  sale  of  such  a  con- 
tract, by  the  administrator  of  the 
vendor,  the  purchaser  theroof  will 
have  a  right  to  receive  the  moneys 
remaining  due  on  the  same  at  the 
death  of  the  vendor.  ib 

4.  An  assignment,  by  the  vendee,  of 
such  a  contract,  will  convey  to  the 
assignee  all  his  interest  therein,  and 
entitle  the  assignee  to  demand  and 
receive  a  conveyance  from  the  heirs 
of  the  vendor,  upon  payment  of  the 
purchase  money  due  thereon.  JoaM- 
soN,  J.  dissented.  f6 

6.  The  heirs  of  the  vendor  take  the  ti« 
tie  by  descent,  as  a  mere  security  in 
equity  for  the  payment  of  the  debt. 
The  dobt  is  due  to  the  executor,  and 
the  lien  is  held  by  the  heirs  in  trust 
and  simply  as  a  pledge  or  security 
for  its  payment.    On  payment  of 
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the  debt,  the  heirs  are  compellable, 
in  equity,  to  execute  the  trust  by  a 
convey ance  of  the  title.  tb 

6.  The  refusal  of  a  purchaser,  to  com- 
plete his  purchase,  because  there  is 
a  lease  on  the  premises,  will  not  de- 
prive him  of  the  right  to  object  that 
there  are  other  incumbrances  on  the 
same  property.    Morange  v.  Morris, 

811 

7.  Such  reftisal  might  relieve  the  ven- 
dor from  the  necessity  of  tendering 
performance,  on  his  part,  but  will 
not  relieve  him  from  the  consequen- 
ces of  not  being  able  to  give  a  good 
title  to  the  premises,  at  the  time 
agreed  on.  tb 

8.  If  there  are  incumbrances  upon  the 
property,  they  should  be  removed 
before  the  time  fixed  for  completing 
the  contract  *b 

9.  Where  the  vendor  is  unable  to  per- 
form, performance  on  the  part  of 
the  purchaser  is  not  necessary  ;  ex- 
cept in  case  the  purchaser  seeks  to 
compel  a  performance,  or  to  recover 
damages  without  rescinding  the  con- 
tract. *b 

10.  If  the  vendor  cannot  give  a  good 
title,  at  the  time  agreed  on,  the  pur- 
chaser has  a  right  to  refuse  to  take 
the  property,  and  to  rescind  the  con- 
tract *b 

2.  CfchaMs. 

11.  Where  vendees  have  been  guilty 
of  a  firaud,  upon  a  purchase  of  goods 
on  credit,  the  vendor  may,  without 
waiting  mitil  the  time  of  credit  has 
expired,  reclaim  the  goods,  or  he 
may  waive  the  tort  and  recover  in 
assumpsit  for  the  value.  Kayser  v. 
SieM,  84 

12.  In  the  latter  case,  it  is  sufficient 
for  him  to  allege,  in  his  complaint, 
that  he  sold  to  the  defendant  goods 
to  the  value  of  so  much,  and  that 
the  defendant  has  not  paid,  &c.    tb 

18.  If  the  purchaser  of  goods,  which, 
by  the  terms  of  the  contract  of  sale, 
are  to  be  delivered  and  paid  for  at  a 
specified  time,  does  not  tender  the 
price  and  take  the  goods  within  the 
time  agreed  upon,  the  vendor  may 


request  him  to  pay  for  and  take  the 
goods,  and  in  case  of  his  refusal  may 
abandon  and  rescind  the  contract, 
and  dispose  of  the  goods  as  if  no 
contract  had  been  made ;  or  he  may, 
on  due  notice  to  the  purchaser,  re- 
sell the  goods  as  the  property  of  the 
latter,  and  recover  of  him  the  sum 
lost  by  the  resale,  together  with 
the  expenses  of  keeping  the  goods. 
McEachron  v.  Randies,  301 

14.  This  right  of  the  vendor  to  resell 
the  goods,  however,  when  the  con- 
tract is  not  rescinded,  and  when 
there  is  no  express  stipulation  au- 
thorizing it,  in  the  contract,  can  on- 
ly be  exercised  after  due  notice  to 
the  purchaser,  of  the  time  when  and 
the  place  where  the  resale  will  be 
made.  tb 

15.  When  either  party  (o  &  contract 
which  provides  for  performance  by 
both  parties  at  the  same  time  and 
place,  before  the  time  for  perform- 
ance arrives,  notifies  the  other  that 
he  will  not  perform,  and  does  not, 
before  the  time  for  performance,  re- 
call such  notice ;  or  if  he  puts  it  out 
of  his  power  to  perform  on  his  part ; 
the  other  party  is  relieved  from 
averring  or  proving  performance,  or 
offer  to  perform.     Crisi  v.  Armour, 

878 

16.  Thus  where,  after  the  making  of  a 
contract  for  the  sale  and  delivery  of 
a  quantity  of  cheese,  to  be  paid  for 
on  delivery,  the  vendor  sold  the 
cheese,  and  delivered  a  portion 
thereof  to  a  third  party,  it  was  hM 
that  this  put  it  out  of  his  power  to 
perform  the  original  agreement; 
and  that  the  vendee  could  maintain 
an  action  for  the  breach  thereof, 
without  averring  or  proving  perform- 
ance, or  a  readiness  or  offer  to  per- 
form, tb 

17.  Under  such  circumstances,  the  sale 
to  the  stranger  will  be  assumed  to 
have  been  a  valid  sale  *,  but  even  if 
it  be  shown  to  be  otherwise,  the  ven- 
dor will  not  be  entitled  to  allege  it 

ib 

18.  In  an  action  by  the  vendee,  for  a 
breach  of  such  a  contract,  the  plain- 
tiff's right  of  recovery  is  not  to  be 
limited  to  the  damages  sustained 
upon  the  portion  of  the  property 
sold  and  delivered  to  the  stranger. 

ib 
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19.  So  long  as  any  thing  remains  to 
be  done,  to  complete  a  contract  of 
sale,  a  partial  damage  to  the  prop- 
erty, as  well  as  a  total  damage,  is  at 
the  risk  of  the  vendor.  Oerwrd  v. 
Prouty,  464 

20.  Thus,  where  a  quantity  of  cigars 
were  sold  at  auction,  for  cash,  those 
loose,  in  cases,  to  be  weighed,  and 
those  in  boxes  to  be  counted  as  full 
boxes,  it  was  held  that  the  vendors 
must  bear  the  loss  occasioned  by  a 
rain,  occurring  before  the  cigars 
were  weighed  or  counted.  ib 

21.  And  when,  in  an  action  by  the  ven- 
dor, for  the  price  of  the  goods,  the 
defendant  seeks  to  recoup  for  dam- 
age done  to  the  property  after  the 
sale  and  before  delivery,  it  is  for  him 
to  show  that  the  damage  occurred 
between  the  sale  and  delivery.      t^ 

22.  And  he  must  prove  the  actual  dam- 
age, without  reference  to  the  price 
paid  at  auction.  It  is  erroneous  to 
allow  him  the  difference  in  value  be- 
tween the  auction  price  and  the  val- 
ue of  the  property  when  delivered. 

ib 

28.  Where  one  agrees  to  sell  and  de- 
liver a  crop  of  com,  in  "  merchanta- 
ble order,"  he  is  bound  to  deliver 
sound  and  ripe  com,  and  the  vendee 
is  not  bound  to  accept  any  other. 
BdmiUon  v.  Oanyardj  204 

24.  In  every  executory  contract  for  the 
future  sale  and  delivery  of  articles 
of  merchandise,  the  law  will  imply 
an  agreement  that  the  property  bar- 
gained for  shall  be  of  merchantable 
quality.  %b 

26.  Where  the  defendant,  by  a  written 
contract,  agreed  to  sell  and  deliver 
to  S.  &P  M.  his  crop  of  com  then 
growing  on  about  thirty  acres  of 
ground,  to  be  delivered  "  in  mer- 
chantable order,"  at  a  specified 
price;  ffeld  that  he  was  bound  to 
deliver  all  the  merchantable  com 
that  grew  on  the  thirty  acres,  and 
no  more.  ib 

26.  And  the  defendant,  claiming  the 
right  to  deliver  the  whole  crop,  al- 
though three-fourths  of  it  was  con- 
ceded to  have  been  of  unmerchanta- 
ble quality,  having  tendered  the 
good  and  bad  together,  without  pro- 
posing or  offering  to  deliver  any, 
except  in  that  way,  it  was  held  that 


this  was  not  a  proper  tender  or  offer 
of  performance ;  and  that  the  pur- 
chasers were  not  bound  to  receive 
the  corn  tendered  in  fulfillment  of 
the  agreement,  but  might  treat  the 
contract  as  broken,  and  bring  their 
action  to  recover  the  damages  they 
had  sustained.  A 

27.  Held,  furiher,  that  what  the  plain- 
tiff was  entitled  to  recover,  in  such 
action,  as  damages,  was  the  differ- 
ence between  the  contract  price  and 
the  market  value  of  the  merchanta- 
ble corn  growing  on  that  piece  of 
ground,  at  the  time  it  should  have 
been  delivered,  together  with  the 
amount  advanced,  on  the  contract, 
and  interest  thereon.  (b 

See  AssiaKMBNT,  1,  4  to  8. 
Spbcifio  Pebfobhavcb. 
Warranty. 


w 

WAIVER. 
See  Practicb,  8. 

WARRANTY. 

1.  To  prevent  a  recovery  for  a  breach 
of  warranty  upon  the  sale  of  prop- 
erty, on  the  ground  that  the  defects 
existed,  and  were  visible,  at  the  time 
of  the  sale,  it  must  be  shown  that 
the  defects  were  such  as  could  be 
discerned  by  an  ordinary  observer 
examining  the  property  with  the 
view  of  trading  for  it,  and  were  such 
as  not  to  require  skill  to  detect  them. 
JBirdseye  v.  Frost j  867 

2.  Where,  on  the  trial  of  such  an  ac- 
tion in  a  justice's  court,  the  ques- 
tion whether  the  defects  complained 
of  were  visible  at  the  time  of  the 
trade,  so  as  to  take  them  out  of  the 
operation  of  the  warranty,  is  before 
the  justice,  and  is  passed  upon  by 
him,  his  finding  is  conclusive.        A 

8.  The  question  whether  the  defects 
were  visible,  and  therefore  not  reach- 
ed by  the  warranty,  is  not  one  of 
law  merely,  but  is,  it  seemSf  a  mix- 
ed question  of  law  and  fact ;  and  is 
therefore,  so  far  as  the  fact  is  in- 
volved, within  the  rule  that  forbids 
the  reversal  of  the  judgment  of  a 
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JnsUoe,  rendered  on  conflicting  evi- 
dence, ib 

4.  Where  a  general  agent,  who  is  au- 
thorized and  accustomed  to  make 
sales  for  his  employers,  of  the  arti- 
cles in  which  they  are  dealing,  gives 
a  warranty  as  to  the  character  of 
property  sold  by  him,  his  employ- 
ers are  bound  the^by.  Mtlbum  ▼. 
BOoni,  607 

6.  Even  if  such  agent  exceeds  his  pos- 
itive authority  or  instructions,  in 
giving  a  warranty,  )]pon  making  a 
sale,  if  the  purchaser  has  no  infor- 
mation of  the  fact,  he  will  not  be 
prejudiced.  «ft 

6.  Where,  upon  a  sale  of  a  quantity  of 
coal  dust,  the  vendors*  agent  gave  a 
warranty  that  it  had  no  dust  of  soft 
or  bituminous  coal  mixed  with  it,  it 
was  hM  that,  although  the  pur- 
chaser stated  that  he  was  purchas- 
ing the  coal  dust  for  the  purpose  of 
making  brick,  the  vendors  coald  not 
be  held  liable  in  an  action  on  the 
warranty,  upon  any  implied  war- 
ranty that  the  article  was  suitable 
for  the  purpose  for  which  it  was 
purchased,  or  for  any  thing  beyond 
the  express  agreement  of  their  ageot 
that  it  was  the  dust  of  hard  coal, 
exclusively.  And  that  the  true  rule 
of  damages  in  such  action  was  the 
difference  between  the  value  of  the 
article  as  it  was,  and  its  value  as  it 
would  have  been,  had  it  been  what 
it  was  represented  to  be.  i^ 

7.  A  purchaser  has  n  o  right  to  proceed 
without  inquiry  or  examination,  and 
use  an  article  which  will  damage  his 
business,  rolyin^  upon  a  warranty 
which  only  goes  to  the  nature  or 
character  of  the  article,  and  not  to 
the  effect  of  using  it,  and  then  hold 
the  vendor  responsible  for  the  re- 
mote consequences  of  his  own  action. 

WILL. 

1.  Vaiidiiy, 

\,  The  rule  is  well  settled  that  it  is 
the  character  of  a  limitation  at  the 
time  it  is  created,  and  not  the  event 


as  it  turns  out  in  fkct,  which  is  to 
determine  its  validity.  Brown  v. 
£vans,  594 

2.  If  the  estate  created  is  such,  as  by 
its  terms  to  suspend  the  OMmership 
of  the  property  for  more  than  two 
lives  in  being,  it  will  be  void,  al- 
though in  the  subsequent  history  of 
the  estate,  or  the  parties  in  interest, 
it  may  happen  that  this  limit  is  not 
exceeded.  ib 

2.  Revocation. 

8.  The  intention  of  a  testator  to  cancel 
or  revoke  a  clause  in  his  will,  how- 
ever strongly  declared,  is  of  no  con- 
sequence, unless  it  be  carried  out  by 
some  act  amounting,  in  Judgment  of 
law,  to  an  actual  cancellation  or  rev- 
ocation.    Clark  V.  Smithf  140 

4.  A  testator,  having  an  only  son, 
James  W.  Smith,  devised  certain 
real  estate  to  his  "son  James  W. 
Bmith."  After  the  execution  of  the 
will  he,  with  a  pen,  erased  from  the 
clauses  of  the  will  containing  the  de- 
vise the  name  "  James  W.  Smith," 
leaving  the  word  "  son"  uncanceled. 
Eeld  that  neither  the  will,  nor  the 
devises  to  James  W.  Smith,  were  re- 
voked by  the  erasures.  ib 

8.  Constrttetion  in  particular  cases. 

See  Forsyth  v.  Rathbone,  88& 
Brown  v.  Evans,  594. 


WITNESS. 

1.  Where  promissory  notes,  payable  to 
a  foreign  executor  as  such,  are  in- 
dorsed by  him  as  executor,  to  him- 
self in  his  individual  capacity,  and 
he  sues  thereon  in  his  own  name,  he 
is  not  to  be  deemed  the  representa- 
tive of  a  deceased  person,  according 
to  the  laws  of  this  state,  so  as  to 
exclude  the  defendant  Arom  being  a 
witness  in  his  own  favor.  Bucking- 
ham V.  Andrews^  484 

2.  He  cannot  sue,  here,  in  a  represen- 
tative capacity,  and  can  only  be 
regarded  as  the  indorsee  of  the 
notes.  ib 

See  Sbalbd  Instbdhehts. 


END  OF  YOLTTKE  THIBTT-FOUB. 
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